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MxM Foundation is a feminist organization from Tucuman.
man, in the north of Argentina.
We have been promoting access to rights for almost 10 years.
sexual, reproductive and non-reproductive in general, and abortion
permitted by law, in particular.
We are an interdisciplinary and intergenerational team comprised of
professionals and students from the fields of law, medicine, mental health,

social work, communications, and literature.

Our goal is to strengthen the sexual sovereignty of women and
people of all ages so they can exercise full citizenship in a state that guarantees, beyond all
religious fundamentalism, full access to a life free from

violence.
We carry out litigation, advocacy, research, and preparation of inputs to promote

legal literacy and respect for human rights from a feminist and intersectional perspective.

We actively work for a society where all the

uncomfortable, irreverent, defiant, rebellious and messy corporalities that the

Patriarchy has historically excluded.
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1. FACTS OF THE CASE1 -

On February 18, 2013, Beatriz, a young woman living in extreme poverty in the

La Noria Tierra Blanca Canton, Jiquilisco Municipality, El Salvador, was diagnosed with

an eleven-week pregnancy.

A medical report considered the pregnancy to be high risk given

Beatriz suffered from systemic lupus erythematosus, lupus nephropathy, and
rheumatoid arthritis. The fetus was later diagnosed as anencephalic, incompatible
with extrauterine life, and that if the pregnancy continued, there was a risk of maternal
death.

On April 11, 2013, Beatriz's legal defense filed a

an amparo claim requesting the termination of the pregnancy in order to save

Beatriz's life, since it was documented that due to her underlying illness, continuing
the pregnancy put her life at high risk, and that the fetus was anencephalic. The
Constitutional Chamber admitted the amparo claim and issued a precautionary measure
requiring the defendant authorities to guarantee the life and health (physical and
mental) of Beatriz, providing the necessary and appropriate medical treatment for the
preservation of such rights. After receiving various reports from several entities,

on May 28, 2013, the Constitutional Chamber declared the amparo claim inadmissible,
since it fundamentally considered that there was no omission on the part of

the defendant authorities that would have produced a serious danger to Beatriz's
rights to life and health. As a result of the risk in which Beatriz found herself,

both the IACHR and the Inter-American Court respectively granted measures

1These facts are a summary taken from the referral note prepared by the
Inter-American Commission on Human Rights to the Inter-American Court of Human Rights

Human Rights. Available at: https://www.oas.org/es/iachr/decisiones/corte/2022/

S\ 13.378 NdeREs.RDE
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precautionary and provisional measures. On June 3, Beatriz went into
labor, requiring a cesarean section. The anencephalic fetus died
five hours later.

after.

Among other things, it is argued that in the present case con-

Multiple factors of vulnerability and risk of discrimination associated with
the condition of young women and people living in poverty flowed in an
intersectional manner.

Based on the facts of the case, it is requested that liability be declared

international responsibility of EI Salvador for the violation of the rights to life,
personal integrity, fair trial, privacy, equality before the law, judicial protection,

and the right to health established in Articles 4.1, 5.1, 5.2, 8.1, 9, 11.2, 11.3, 24,
25.1, and 26 of the American Convention, in relation to the

obligations established in its Articles 1.1 and 2. It also requests a declaration
of violation of Articles 1 and 6 of the Inter-American Convention to Prevent and
Punish Torture, and of Article 7 of the Convention of Belém de Para.

12
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2. ABORTION AS AN INSTRUMENT OF THE RIGHT TO DECIDE

The right to decide on voluntary motherhood and, therefore,

Therefore, the right to terminate a pregnancy is undoubtedly an integral

part of a constellation of other fundamental rights, such as the human right
of women to equality, to life, to health, to personal security, to family, to
religious freedom, to freedom of opinion and conscience, to be free from
slavery, torture and cruel, inhuman and degrading treatment, the right to
physical integrity, to decide freely and responsibly the number and space
between one's children and the right to privacy, to live a life free from violence that
includes the right of women to be free from all forms of discrimination,

and the right of women to be valued free from stereotypical patterns of
behavior and social and cultural practices based on concepts of inferiority or
subordination, the right to enjoy scientific advances, to receive

medical care and the right to information.

According to the Supreme Court of Justice of the Nation of

Mexico: "the right to decide acts as an instrument to exercise the free
development of personality, personal autonomy and the protection of
privacy, in such a way that it allows women or people with the capacity

to gestate, in relation to the possibility of being a mother, to choose who they
want to be, since it cannot be lost sight of that, from this

appreciation, it is recognized that in motherhood there is an underlying notion
of will, of the desire for personal life to go through such a facet. Within

this controversy there must be

starting from the recognition of the individuality and identity of women and

people with the capacity to gestate, so that this is the reason why freedom
is judged so personal, so intimate, so fundamental, which constitutes the

15
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due to the state's obligation to provide a protective environment."23

Abortion is a sexual and reproductive health service that

only required by women and people with the capacity to gestate, and is
“essential for the realization of

all

their human rights. Women's right to sexual and reproductive
health is essential for their autonomy and their right to make
meaningful decisions about their lives and health."4

“The right to sexual and reproductive health is also

indivisible and interdependent with other human rights. It

is closely linked to the civil and political rights that underpin

the physical and mental integrity of persons and their

autonomy, such as the rights to life; liberty and security of

person; freedom from torture or other cruel, inhuman, or

degrading treatment; privacy and respect for family life; and
non-discrimination and equality. For example, the lack of emergency
obstetric care or the refusal to perform

abortions often cause maternal mortality and morbidity,

which, in turn, are a violation of the right to life or security of life and, in
certain circumstances, may constitute torture

or cruel, inhuman, or degrading treatment.

20n this notion, see: Cohen, Jean L. “Rethinking Privacy: Autonomy,
Identity, and the Abortion Controversy,” in Debate Feminista, Vol. 19, April
1999, pp. 9-53. Available at: http://

www.debatefeminista.cieg.unam.mx/wpcontent/uploads/2016/03/arti-culos/019_02.pdf

3SCJN, Mexico, Case: Action of Unconstitutionality, No. 148/2017.
Judgment of 7 September 2021, para. 74 4General

Comment No. 22 (2016) on the right to sexual and reproductive health
(article 12 of the International Covenant on Economic, Social and Cultural
Rights) E/C.12/GC/22, of 02/05/2016, para. 25

5General Comment No. 22 (2016) on the right to health
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While States may regulate and regulate access to abortion, these

regulations: “should not result in a violation of the right to life of the

pregnant woman or girl, nor of the other rights recognized in the Covenant.

Therefore,

Restrictions on women's or girls' ability to have access to abortion must not, inter
alia, endanger their lives or subject them to physical or mental pain or
suffering in violation of article 7 of the Covenant, nor amount to discrimination
against them or arbitrary interference with their privacy. States parties must

provide safe, legal and effective access to abortion when the life or health

of the pregnant woman or girl is at risk, or when carrying the pregnancy to
term would cause considerable pain or suffering to the pregnant woman or girl,
especially if the pregnancy is the result of rape or incest, or if the pregnancy is
not viable.

The criminalization of abortion is incompatible with the principle of

Human dignity, as stated by the Brazilian Supreme Federal Court: “The
criminalization of abortion violates, first and foremost, women's autonomy, the
essential core of individual freedom, protected by the principle of human
dignity. A central aspect of women's autonomy is the power to control their
own bodies and to make decisions such as whether or not to terminate their
pregnancy. How can the State, through a police officer or a judge, impose

on a woman, during the first weeks of pregnancy, that she carry her
pregnancy to term, as if she were a womb at the service of society, and

not an autonomous person, enjoying the full capacity to be,

sexual and reproductive health (article 12 of the International Covenant on Economic,
Social and Cultural Rights) E/C.12/GC/22, of 02/05/2016, paragraph 10.

6Human Rights Committee, General Comment No. 36, CCPR/C/GC/36, September 3,
2019, paragraph 8.
17
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think and live your own life?"7

The total criminalization of abortion in El Salvador is now

It was the subject of analysis by this Court in the case "Manuela
and others"8, where the dramatic interaction that the penalization
of a medical service can have and the consequences for the
health, life and freedom of women was also pointed out9.

7Supreme Federal Court of Brazil, case: “Habeas corpus No. 124,306, judgment of 29
November 2016.
8I/A Court of Human Rights. Case of Manuela et al. v. El Salvador. Preliminary objections, Merits,

Reparations and Costs. Judgment of November 2, 2021. Series C No. 441.

9In paragraph 255 of the above-mentioned judgment, we can read: “the medical staff prioritized

filing a complaint for an alleged crime over diagnosis and treatment.

doctor. Furthermore, this complaint, together with the statement of the treating physician and the subsequent
submission of Manuela's medical records, was used in a criminal case against her, in

violation of their rights to privacy and health. All of these actions were influenced by the idea that the
prosecution of an alleged crime should prevail over the rights

of women.”

18
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3. ABORTION, MEDICAL OBLIGATIONS AND HUMAN RIGHTS

In 2007 the ECHR analyzed the case “Tysiyc Vs. Poland” res-

Regarding the State's denial of the plaintiff's right to terminate her

pregnancy despite the fact that it could cause serious harm to her personal
integrity, in particular, retinal detachment and the possibility of losing her sight10.
Regarding the obstacles to access to health that comprise the actions of

health personnel, on second medical opinions "the Court points out

that this provision is directed at medical professionals. It only specifies the
conditions under which they can obtain a second opinion from a colleague

on a diagnosis or on

the treatment to be followed in a particular case. The Court emphasizes
that this provision does not create any procedural guarantee for a patient to
obtain such an opinion or to object to it if she disagrees. Nor does it
specifically address the situation of a pregnant woman seeking a legal
abortion. 11 The Court clarifies that “it is not its function to question the
opinion of doctors or clinical judgment on the seriousness of the applicant's
condition (Glass v. the United Kingdom, no. 61827/00, § 87, ECHR 2004-II,
mutatis mutandis). Nor would it be appropriate to speculate, on the basis
of the medical information before it, on whether their conclusions as to
whether or not her pregnancy might lead to a deterioration of her

eyesight in the future.

were correct”12 and, after clarifying that it does not have the power to scrutinize
the clinical judgment of health professionals, but rather the impact of
these decisions on health processes and the lives of users, it condemned

the violation

10 ECHR. Case of "Mil v. Poland." Application No. 5410/03. Sentence

of September 24, 2007, para. 104.
11 ECHR. Case: “Mil v. Poland.” Application No. 5410/03. Sentence

of September 24, 2007, para. 122.
12 ECHR. Case: “Mil v. Poland.” Application No. 5410/03. Sentence

of September 24, 2007, para. 119.
21
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of the user's autonomy that was expressed through the postponement of
access to abortion and finally the impact on her eye health

caused by the lack of availability of abortion.

In the case “RR v Poland”13 the plaintiff had requested-

in 2002 had an abortion after learning, in the 11th week of

pregnancy, the fetal diagnosis that confirmed
malformation-

congenital defects in the pregnancy. The legal option was delayed by

health personnel and subjected to administrative and legal procedures,

such that the gestational age advanced and the termination of the pregnancy
was not performed. The ECHR considered that “the nature of the issues
involved in a woman's decision to terminate a pregnancy is such that the time
factor is of critical importance. Therefore, the established procedures

must guarantee that such decisions are made in a timely manner.”14

Regarding the malicious actions of the health personnel

health

which was delayed by bureaucratic procedures that included the judicialization of access
to the service, considered that "neither the medical consultation nor the litigation

options on which the Government relied constituted

effective and accessible procedures that would have allowed the plaintiff to establish

her right to a legal abortion in Poland"15. And it also analyzes

the

the link between regulatory restrictions on abortion and effective access to the service when it
states that “the legal prohibition on abortion in Poland,
together with the risk of incurring criminal liability under Article 156 paragraph

1 of the Criminal Code, may well have had an intimidating effect on doctors

Whee deeidingevhiriaek heotanditisnsdridreat 2BatiRRMEE Bptin Afication No.
27617/04.

2011. Claim No. 27617/04. Paragraph 203.
15ECHR. Case: “RR vs. Poland”. Judgment of November 28,

2011. Application No. 27617/04. Paragraph 210.
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English: particular case (see Tysiyc v. Poland, no. 5410/03, § 116,

ECHR 2007-1V). It further notes that in the circumstances of the present
case this is also supported by the fact that the lawyer for Hospital T. was
asked to give an opinion on the steps that should be taken to ensure that
the conditions of the 1993 Act concerning the availability of abortion were
respected. The Court holds that the provisions regulating the availability of
legal abortion should be formulated in such a way as to mitigate this
chilling effect.16

In both cases, as is also the case with

"Beatriz vs El Salvador" and in general in all cases in which women encounter obstacles
to accessing health benefits for the termination of pregnancy therapeutically justified by a

condition

clinical condition that is aggravated by pregnancy or that is
physiologically triggered as a result of the gestation process, the omission

deliberates-

The lack of health actions aimed at ensuring the interruption of a
pregnancy cause certain damage to the lives of women that extend
beyond the violation of the right to autonomy and

consequent instrumentalization that involves gestating based on a
heteronomous decision. In most cases, these harms have consequences
for women's overall health and can cost them their lives.

These health omissions aimed at removing the alter-

Native therapeutic an abortion that health requires can be based on the

regulation or lack of internal regulation, in the use of time to delay effective accessibility to health, in the need for
second medical opinions or in the need

bureaucratic procedures condition health care, but in any

Case 16 ECHR. Case: “RR vs. Poland”. Judgment of 28 November 1997

“access barriers”17 operate as 2011. Claim No. 27617/04. Paragraph 193. 17SCJN Argentina “F., AL
s/ Self-satisfying Measure”. Judgment of
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maleficent health workers.

The bioethical principle of non-maleficence affirms, from the field of

bioethics, the health obligation not to intentionally cause harm.

This eliminates accidental errors or errors that constitute risks inherent in healthcare
practice, as long as they are not the result of malpractice. This principle is often

associated with the Hippocratic maxim "first, do no harm" and combines the obligation to
avoid harm with the obligation to do good. For principlist bioethics,18 nonmaleficence is the
basic principle of any moral system and is summarized not only in the healthcare obligation

to avoid evil, but also to promote good for a patient.

Article 25 of the Universal Declaration of Human Rights

The Human Rights Council states: “Everyone has the right to a standard of living adequate
for the health and well-being of himself and of his family, including food, clothing, housing,

medical care and necessary social services...”

The Universal Declaration of Bioethics and Human Rights

hands recognizes in art. 1 inc. c) “promote respect for human dignity and protect human
rights, ensuring respect for human life and fundamental freedoms, in accordance with

international human rights law”, in art. 5 that “The autonomy of the person must be respected
with regard to the power to make decisions, assuming responsibility for these and respecting

the autonomy of others” and in art. 14 where it addresses the social responsibility of
health “(...) 2.

Considering that the enjoyment of the highest level of health that can be achieved

March 13, 2012.

18 Beauchamp TL, Childress JF. Principles of Biomedical Ethics. 4th ed., New
York-Oxford, Oxford University Press, 1994: 189-258.

24



Machine Translated by Googjke

It is one of the fundamental rights of every human being without distinction

of race, religion, political ideology or economic or social condition, the progress of science
and technology should promote: a) access to quality medical care and essential medicines,
especially for the health of women and children, since health is essential for life itself

and must be considered a social and human good”19

Hence, a medical and political action that does not guarantee

Indeed, this right with a minimum level of quality incurs in a

A malicious practice. Here we should consider the lack of institutional policies to avoid,
in the face of a total prohibition of abortion, the need to judicialize the life and health

of a patient when the medical criterion regarding the therapeutic indication of abortion

enjoyed multiple agreements within the healthcare sector. That is the malevolent
action in ethical terms.
It must be kept in mind that abortion is a medical service, a

sexual and reproductive health service, which in accordance with the Committee of

Economic and Social Rights
Cultural20: covers the four interrelated elements and

essential ones as indicated below?21:

19United Nations Universal Declaration of Bioethics and Human Rights approved
unanimously by one hundred and ninety-one countries at the 33rd Session of the UNESCO
General Conference held in Paris on 19 October 2005. Available at https://e-legis
ar.msal.gov. ar/htdocs/legisalud/migration/html/5579.html 20Cammittee on Economic, Social
and Cultural Rights, General Comment No. 22, on

the right to sexual and reproductive health (article 12 of the International Covenant on
Economic, Social and Cultural Rights) E/C.12/GC/22, of May 2, 2016.

21See similarly, IACHR, Case Gonzales Lluy et al. v.
Ecuador. Preliminary Objections, Merits, Reparations, and Costs. Judgment of September
1, 2015. Series C No. 298, para. 172
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Availability

“An adequate number of establishments must be available,

functioning health care services, goods and programs to

provide the population with the most complete possible set of sexual and
reproductive health services. This involves ensuring the availability of
facilities, goods and services to guarantee the basic determinants of the

effectiveness of the right to

sexual and reproductive health, such as safe, clean water and sanitation

facilities, adequate hospitals and clinics"22.

“Ensure that there is trained and qualified medical and professional personnel

"The availability of qualified providers trained to provide all

sexual and reproductive health care services is a vital component of

ensuring availability. Essential medicines, including a full range of

contraceptive methods such as condoms and emergency contraception,
medicines for abortion and post-abortion care, and medicines, including generic
medicines, for the prevention and treatment of sexually transmitted infections and

HIV, must also be available."23

“The unavailability of goods and services due to poli-

Ideologically based ethics or practices, such as objection to providing services
on grounds of conscience, should not be an obstacle to accessing services.

A sufficient number of health care providers willing to provide these services
should be available at all times.

22Committee on Economic, Social and Cultural Rights, General Comment No. 22
on the right to sexual and reproductive health (article 12 of the

International Covenant on Economic, Social and Cultural Rights) E/

C.12/GC/22, 2 May 2016, para. 12.

23 Ibid., paragraph 13.
26
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services and able to do so in public and private establishments within a
reasonable geographical distance”24.

Accessibility

“Establishments, goods, information and health services related to
sexual health care
and reproductive health must be accessible to all individuals and groups
without discrimination or obstacles. As explained in detail in the Committee's
general comment No. 14, accessibility includes physical accessibility,
affordability, and accessibility of information.25

Physical accessibility

“Health facilities, goods, information, and services related to sexual
and reproductive health care must be available within a safe physical and
geographical distance for all, so that people in need can receive timely
services and information. Physical accessibility must be ensured for all,
especially for people belonging to disadvantaged and marginalized
groups, including, but not limited to, people living in rural and remote
areas, people with disabilities, refugees and internally displaced persons,
stateless persons, and detained persons. Where the provision of sexual
and reproductive health services in remote areas is impractical, substantive
equality requires positive measures to ensure that people in need have
access to communication and transportation to such services.”26

24 |bid., paragraph 14.

25 Ibid., paragraph 15.

26Committee on Economic, Social and Cultural Rights, General Comment No. 22,
on the right to sexual and reproductive health (article 12 of the

International Covenant on Economic, Social and Cultural Rights) E/

C.12/GC/22, 2 May 2016, para. 16.
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Affordability

“Public or private sexual and reproductive health services

Productive life must be affordable for all. Essential goods and services,
particularly those relating to the underlying determinants of sexual and
reproductive health, must be provided free of charge or on the basis of
the principle of equity in order to avoid health costs representing a
disproportionate burden on individuals and families. People without
sufficient means should receive the necessary support to cover the costs
of health insurance and access to health facilities that offer information,
goods and services related to sexual and reproductive health.27

Accessibility of information

“Accessibility to information includes the right to seek, receive, and
impart information and ideas relating to sexual and reproductive health
issues in general, and also the right of individuals to receive information
specific to their health status. All individuals and groups, including
adolescents and young people, have the right to receive evidence-based
information on all aspects of sexual and reproductive health, including
maternal health, contraception, family planning, sexually transmitted
infections, HIV prevention, safe abortion and post-abortion care, infertility
and fertility options, and reproductive cancer.”28

“Such information must be provided in a manner

compatible with the needs of the individual and the community, taking
into consideration, for example, age, gender, language skills, educational
level,

27 Ibid., paragraph 17.
28 Ibid., paragraph 18.
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disability, sexual orientation, gender identity, and intersex status.
Accessibility of information should not undermine the right to have
personal data and information relating to health treated privately and
confidentially.29

Acceptability

“All establishments, goods, information and ser-

Services relating to sexual and reproductive health must be respectful of
the culture of individuals, minorities, peoples and communities and take into
account issues of gender, age, disability, sexual diversity and life cycle.

However, this cannot be used to justify the refusal to provide

establishments, goods, information and services tailored to specific groups”30.

Quiality

“Establishments, goods, information and services relating to sexual and
reproductive health must be of good quality, which means that they will be
evidence-based, adequate and up-to-date from a

from a scientific and medical point of view. This requires trained and
qualified health care personnel, as well as scientifically approved and
good quality medicines and equipment.

State. Failure to incorporate or reject technological advances and
innovations in the provision of sexual and reproductive health services,
such as abortion medications, medical assistance for procreation, and
advances in the treatment of HIV and AIDS,

29Committee on Economic, Social and Cultural Rights, General Comment No. 22
on the right to sexual and reproductive health (article 12 of the

International Covenant on Economic, Social and Cultural Rights) E/

C.12/GC/22, 2 May 2016, para. 19.

30 Ibid., paragraph 20.
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“the quality of care is at risk”31.

Regarding the importance of time in the medical practice of terminating

pregnancies, the World Medical Association stated in the Declaration on
“The Termination of Pregnancy”

Adopted by the 24th World Medical Assembly32 that in the case of
therapeutic abortions: “Physicians should be familiar with local legislation
on pregnancy termination, regulations and reporting requirements. National
laws, norms, standards and clinical practice relating to pregnancy
termination should promote and protect the health, dignity of women and
their human rights, voluntary informed consent and decision-making
autonomy, confidentiality and privacy. National medical associations should
advocate for national health policy to uphold these principles” (pt. 4). And
added in point 9 of the Declaration: “Physicians should work with relevant
institutions and authorities to ensure that no woman is harmed because
medically indicated pregnancy termination services are not available” 33

31 Ibid., paragraph 21.

32 Declaration adopted at Oslo, Norway, in August 1970, and amended by the 35th World Medical
Assembly, Venice, Italy, in October 1983,

57th WMA General Assembly, Pilanesberg, South Africa, October 2006,

and the 69th WMA General Assembly, Reykjavik, Iceland, October 2018.

(Point 4 of the Recommendations). Available at https://www.wma.net/en/

policies-post/wma-oslo-statement-on-rapeutic-abortion/)

33World Medical Association. Declaration on “Termination of Pregnancy by

“medical indication” Adopted by the 24th Medical Assembly

World, Oslo, Norway, August 1970, and amended by the 35th Assembly

Medical World, Venice, Italy, October 1983, the 57th General Assembly

of WMD, Pilanesberg, South Africa, October 2006, and the 69th WMD General Assembly,
Reykjavik, Iceland, October 2018). Available https:/
www.wma.net/policies-post/oslo-administration-statement-on-therapeutic-abortion/
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The International Federation of Gynecology and Obstetrics (FIGO)
“demands the full decriminalization of safe abortion and the promotion of universal
access to abortion, post-abortion care and the dissemination of evidence-based
abortion information that is impartial, free from force,
coercion, violence and discrimination. Abortion must be removed from
criminal law and regulated by laws compatible with other medical

procedures, with the well-being of women as the focus.”

women and girls"34.

Along these same lines, the World Health Organization
developed its “Guidelines on Abortion Care”35,

prepared in 2022 with the aim of offering recommendations to national and subnational
policy-makers to help ensure the availability and access to quality, science-based
abortion care worldwide. Among its recommendations,

we highlight the following:

which directly link the need for the laws and public policies of
States to be geared towards ensuring effective, efficient and efficient access

to abortion services.

“Recommendation 1” indicates the “total decriminalization

of abortion” and clarifies that decriminalization does not only mean leaving

women out of criminal offenses, but also includes “ensuring that there

are no criminal penalties for having an abortion, assisting in having an abortion, providing
information about abortion, or performing an abortion,

for all participating agents.” “Recommendation 2” includes

34FIGO 2022 Declaration on the Need to Decriminalize Abortion.
https://

aborto-seguro

35World Health Organization (WHO). “Guidelines on abortion care.
Executive Summary”. https://apps.who.int/ Available in

iris/bitstream/identifier/10665/352351/9789240045767-spa.pdf
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It states with respect to countries with restrictive regulatory frameworks for abortion that “Until
they are replaced by abortion on demand, existing assumptions must be formulated and
applied in a manner consistent with international human rights law. This means that

the content, interpretation and application of laws and policies based on assumptions

must be reviewed to ensure respect for human rights.” “Recommendation 7” confirms the need

for “access to

abortion on the demand of a woman, girl, or other pregnant person without the
authorization of any other person, agency, or institution.” And it clarifies that “While the
intervention of parents or partners in decision-making regarding abortion can support and
assist women, girls, or other pregnant people, the decision should be based on the values
and preferences of the person seeking abortion and not be imposed by the requirement of
third-party authorization.” These three Guidelines recommended by the WHO standardize a
health care model that seeks to avoid maleficent actions: that is, health care

actions that cause harm to users as a consequence of actions or omissions by health
personnel in abortion care, whether in the presence of a permissive, restrictive, or totally

prohibited regulatory framework.

The health obligations of health personnel with respect to their

patients are crossed by respect for the dignity and autonomy of the users that prevent,
under the parameters of professional ethics, the instrumentalization of a human being in the

service of moral worldviews

other people's or heteronomous life plans. While the total prohibition of abortion in El
Salvador stems from the legal framework, Article 27, paragraph 3 of the local Penal Code
indicates the exclusion of criminal liability for: "3)

Anyone who acts or omits due to the need to safeguard a legal asset, his own or another's,
from a real, current or imminent danger, not caused intentionally, damaging another

asset of lesser or equal value than the one safeguarded, provided that the conduct
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is proportional to the danger and there is no legal duty to address it.”

The danger to Beatriz's life functioned as “a

"state of necessity" that excluded any type of criminal liability in the practice of

therapeutic abortion. That

Is-

state of need derived from your gestational clinical picture

Beatriz's treatment turned the therapeutic alternative of abortion into the
only effective and efficient course of health action - medical treatment

to protect your health, and from there the
excursion

of punishment for that abortion. Hence also the legal possibility of carrying
out that health care service. And hence also the lack of health care action
to guarantee Beatriz's therapeutic abortion expresses a medical

transgression
the

obligation to provide healthcare and equal treatment, while at the same
time demonstrating a malevolent action in bioethical terms, harmful in legal terms

and violating

of rights in conventional terms.

Considering that the interruption of pregnancy of

Beatriz's act was not punishable, or in other words, without criminal liability under the terms
of Article 27 of the Penal Code of El Salvador. This

excludes the personal and professional liability of health personnel in the act of
carrying out the treatment to achieve the abortion that would save

her health, and this falls within the rights of the user contemplated in

Articles 10 and 11 of Decree No. 307, which regulates the "Duties and

Rights of Patients and Health Providers" in El Salvador. This is because

Beatriz was not “treated in a timely, efficient and quality manner by a

health service provider when requested or required” (art. 10) and did not

receive equal or respectful treatment “at all times during her care, she

was treated with dignity, with respect, care, courtesy, safeguarding her

human dignity and privacy and without any type of discrimination based on race, sex,
religion, age, economic, social, partisan, political or

ideological status” (art. 11).
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as a state correlate to the constitutional protection of health guaranteed by
Article 1 of the Constitution of El Salvador, which, although it

contains in the same article the protection of life from

conception, cannot be interpreted in an absolute manner in the face of

the undeniable tension expressed by the need for a therapeutic

abortion that synthesizes the state protection of a woman's right to

health and life.

pregnant.

On the other hand, we rescue and share the assessment

that the Supreme Court of Justice of the Nation of Mexico made, observing
that in the States where legislation is made under clauses of “protection
from conception” this “cannot imply nor should it be indefectibly

interpreted

as an automatic cancellation of the obligations of the State and the legal
viability of providing reproductive health services of any kind, from
scientific, truthful and timely information to pregnancy termination
services, including emergency contraception and the various assisted
reproduction techniques, nor could it validly justify and support legislative
measures to prevent the legalization of abortion or to increase the
associated penalties, the truth is that the simple statement that life from
conception (sic) deserves the same protection as women and pregnant
people does have constitutionally unacceptable implications for the full
exercise of the latter's rights"36.

“This statement alters the cultural and social meaning

of rights and contributes to building a social imaginary adverse to the
exercise of the human rights of women and pregnant people, as it fosters
the belief in the ethical incorrectness of abortion and other reproductive
options; it increases the stigma for those who go to the 36th SCJN,
Mexieo—Case—reenstittonaktyAeton-No. 106/2018 and its
Accumulated 107/2018, Judgment of September 9, 2021, paragraph
100.
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These health care services are based on stereotypical and discriminatory notions and
conceptions; it generates a false fear in health professionals, even when criminal legislation does
not criminalize certain abortions; it causes inequality in the provision of health services among
women themselves, and forces women and pregnant people to risk their lives and health

in clandestine and poorly performed abortions, given the confusion about the real legal scope of
these clauses (confusion that is greater among women with a high degree of marginalization);

among other constitutionally unacceptable effects"37.

Hence the judicialization of Beatriz's abortion, after

Several instances of the local institutional structure agreed on the

The therapeutic nature of her abortion, resulted in a way of delaying access to medical
care and thus, a violation of her right to health and dignity, in addition to being an ethically
malicious act. The Supreme Court of Argentina held regarding requests for judicial
authorization for access to abortion that “the judicialization of this issue, which due to its
reiteration constitutes a true institutional practice, in addition to being unnecessary and
illegal, is questionable because it forces the victim of the crime to publicly expose her
private life, and is also counterproductive because the delay that entails its realization puts

at risk both the right to health of

the applicant as her right to access to the interruption of pregnancy in safe conditions”38 and
confirmed in 2015 the same criterion regarding a case requesting cessation of therapeutic

efforts, framed in

our country in Law 26.742, which “It is necessary to highlight that this
intelligencé

is more compatible with the respect of the 37th SCJIN, Mexico.
Case: “Unconstitutionality Action No. 106/2018 and its Accumulated 107/2018,
Judgment of September 9, 2021, paragraph 101.

38th SCJN, Argentina “F., AL s/ Self-satisfying Measure”. Judgment of March 13, 2012. Paragraph 19.
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right to individual autonomy, since imposing the requirement of judicial authorization (that is,
from the state through one of its organs: the Judiciary), is a violation of the principle
established in Article 19 of our Magna Carta that excludes the sphere of individual reservation

from state intervention”39. The Constitutional Court of Colombia along these same lines held
in 2006 “Likewise, when the danger derived from the conditions of pregnancy for the

life of the pregnant woman is grave and imminent, but the woman is unconscious, a doctor's

certification is sufficient for the abortion necessary to save the woman's life to be performed,

without waiting for her to regain the capacity to express her will. Obviously, in no case is

judicial authorization required”40.

On the other hand, it cannot be overlooked that in cases where

The rules are unclear, strict, or the criminalization is so severe that it confuses and

frightens health personnel and ends up forcing them to seek judicial validation for a

decision that should never have been outside the scope of health care. Access to justice
becomes another pipe dream: the judicial processes initiated by women seeking abortions
become another obstacle in themselves; they are lengthy and dilatory. The CEDAW Committee,
in its investigation into the Philippines, requested the Committee to: “ensure that local
government departments put in place effective legal remedies for women seeking redress

for violations of their right to access sexual health services.”

and reproductive health; ensure that courts rule without undue delay on cases affecting

women's sexual and reproductive health rights; and eliminate

39th Supreme Court of Justice of Argentina, “DMA re declaration of incapacity.” Judgment of July 7, 2015.

40Constitutional Court of Colombia: Judgment C-355/06. Judgment of May 10, 2015.
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obstacles that women face in gaining access to justice."41

41Research summary relating to the Philippines under Article 8 of the Optional Protocol
to the Convention on the Elimination of All Forms of Discrimination against Women

All Forms of Discrimination against Women https://documents-dds-ry-t-ergldeetNBOSHSEN—

NI5/412/21/RPDE/NIE1122 ) ndf2

Open element
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El Salvador versus standards

and statements from international human
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4. EL SALVADOR VERSUS STANDARDS AND SIGNS
PROVISIONS OF THE ORGANS AND MECHANISMS OF PROVISION
INTERNATIONAL HUMAN RIGHTS PROTECTION
REGARDING ABORTION

In this section, we would like to provide an approximation

tion regarding the development of standards relating to regulations

of abortion and its relationship with human rights and the number of warnings and
recommendations that have been made by the various protection bodies to

the State of El Salvador regarding the total criminalization of abortion and its
effects on the right to health of women and people with the capacity to gestate.

CONVENTIONAL MECHANISMS

A. Human Rights Committee (Civil and International Covenant on Civil and Political Rights)

Politicians)

This Committee began to warn the State of El Salvador

its concern about the criminal regulation of abortion, understanding that it has

put the health, life and integrity of women at risk since 2003: “The Committee
expresses its concern about the severity of the laws in force in the State party

that criminalize abortion, especially given that illegal abortions have serious negative
consequences for the life, health and well-being of women.”

“The State party must take the necessary measures to ensure that its

legislation complies with the provisions of the Covenant on the right to life (article 6) in
order to help women, in particular, prevent unwanted pregnancies and avoid having
to resort to clandestine abortions that could endanger their lives, in accordance

with the

Observe-
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General Regulation No. 28.742

He elaborated on his considerations in the Observations

At the end of 2010, the Committee stated: “The Committee
expresses its concern about the existence of provisions in
the Penal Code that criminalize abortion in all its forms,
given the fact that illegal abortions have serious negative
consequences for the life, health, and well-being of women.
The Committee remains concerned that women who go to public
hospitals and who have been linked to abortions by medical
personnel have been reported by said personnel to the judicial
authorities; that judicial proceedings have been opened
against some women and that in some of these proceedings,
severe sentences have been imposed for the crime of
abortion and even for the crime of homicide, with judges
interpreting this crime broadly. Although the

Constitutional Chamber of the Supreme Court has decided
that in the case of a state of imperative necessity, a woman
facing criminal proceedings for abortion may be exonerated
from criminal liability, the Committee is concerned that

this judicial precedent has not been followed by other judges
nor has it resulted in the termination of criminal proceedings
against women for the crime.” of abortion (articles 3 and 6 of
the Covenant).”

“The Committee reiterates its recommendation that the

The State party should review its abortion legislation to make

it compatible with the provisions of the Covenant. The State
party should take measures to prevent women who attend
public hospitals from being reported by medical or
administrative personnel for the crime of abortion. Furthermore,
pending the review of current legislation, the State party

should suspend the criminalization of women for the crime

of abortion. The State party should initiate a dialogue

42Concluding Observations of the Human Rights Committee on El Salvador, dated 22
August 2003, CCPR/CO/78/SLV, para. 14.
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National logo on women's sexual and reproductive health rights"43

In the Concluding Observations of 2018, it reiterated its

concern, also pointing out other consequences of the criminalization of

abortion as a medical practice: (...) “is concerned about the disproportionate sentences
of up to 40 years in prison imposed, on charges of aggravated

homicide, not only on women who try to have an abortion, but also on

women who have suffered a spontaneous abortion. The Committee is

concerned about the

reports of high suicide rates among women
pregnant women and the fact that women who go to hospitals
public authorities are reported by medical or administrative personnel
for the crime of abortion"44.
“The Committee urges the State party to review in a manner
urgently its legislation regarding abortion to guarantee legal, safe and effective access to
interruption
volun-

pregnancy when the life or health of the pregnant woman or girl is at risk,

and when carrying out

term

Pregnancy could cause substantial harm or suffering to the pregnant woman or girl,

especially in cases where the pregnancy is the result of rape

or incest, or where it is not viable. The Committee reiterates its recommendation

above and urges the State party to immediately suspend the

criminalization of women for
of-

abortion crime. The State party should also review all cases of women who

have been imprisoned for abortion-related offenses, with the aim of ensuring

their release and guaranteeing these women access to legal assistance and
due process.

RO, O A BRI TEB R, Cpgrite on Women and Gl n €
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undergo an abortion or medical service providers who assist them in doing
S0, since such measures force women and girls to resort to unsafe
abortions, and must ensure that the professional secrecy of medical
personnel and the confidentiality of patients are respected (...)"45

Individual Communications

The Human Rights Committee had the opportunity to issue an
opinion in the framework of Individual Communication No.

1153/2003, (LL.HK vs. Peru)46, this was a case

of

Denial of medical care in a case involving a therapeutic abortion request for
a teenager pregnant with an anencephalic fetus in Peru. The young
woman was forced to complete the pregnancy and give birth to a severely

deformed baby girl, whom she had to watch die four days after birth, leaving
her severely depressed.

The case is important because it was decided that the au-

Reproductive autonomy is protected by the right to privacy (Article 17)
and that States may threaten or violate this right when they interfere in
the reproductive decision-making process.

In the plaintiff's argument it was argued that: "the alleged

The principle of beneficence for the fetus has given rise to grave
maleficence for the mother, since she has been unnecessarily forced to
carry to term a pregnancy whose fatal outcome was known in advance
and has significantly contributed to triggering a picture of depression with
the severe repercussions that this disease has for the development of an
adolescent and for future health.

45 |bid., paragraph 1. 16.
46Human Rights Committee, Final Views on Individual Communication No. 1153/2003, 17 November 2005,
CCPR/C/85/D/1153/2003.
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mental health of the patient”47.

The Committee considered that “the authorities were in

knowledge of the risk to the author's life, since a gynecologist-obstetrician from the same
hospital had recommended the termination of the pregnancy, and the medical intervention
had to be carried out in that same public hospital. The subsequent refusal of the
competent medical authorities to provide the service could have endangered the

author's life" (...)48 "The State's omission, in not granting the author the benefit of an abortion

therapeutic, was, in the Committee's opinion, the cause of suffering

which she had to endure. The Committee has noted in its General Comment No. 20
that the right protected in article 7 of the Covenant refers not only to physical pain,
but also to moral suffering" (...)49

"The author claims that by denying her the possibility of a
medical intervention to suspend
pregnancy, the State party arbitrarily interfered with her

private life (...) In the circumstances of the case, the refusal to act on the author's
decision to terminate her pregnancy was not justified and reveals a violation of

article 17 of the Covenant"50

The Human Rights Committee considered that the State-

Peruvian violated articles 2, 7, 17 and 24 of the Covenant on Civil and Political Rights.

In the framework of Individual Communication No. 1608/2007,

47 Ibid., para. 2.5.
48 Ibid., para. 6.2.
49 Ibid., para. 6.3
50 Ibid., para. 2. 6.4
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The Human Rights Committee ruled on a case of unnecessary
judicialization and inaccessibility in an abortion case (VDA vs.

Argentine Republic)51.

The case was about a young Argentinian woman with a disability,

province of Buenos Aires, who became pregnant after being
sexually abused.

When she and her mother filed for legal termination

During the pregnancy, they suffered unnecessary medical referrals, and ultimately

the provincial judiciary ordered that the abortion not be performed. The young woman
and her mother were forced to appeal to the Supreme Court of Buenos Aires to obtain
a ruling declaring that judicial

authorization was not necessary, that it was expressly decriminalized, and that it was a
medical practice that should be resolved within the doctor-

patient relationship.

However, due to external pressures, religious, media, against

the medical staff and the young woman, she was forced to have a clandestine abortion.

The Committee considered: "that the State's omission, by not

guaranteeing LMR the right to terminate her pregnancy in accordance with Article 86,
paragraph 2 of the Penal Code when the family so requested, caused LMR physical and
mental suffering contrary to Article 7

of the Covenant, which was all the more serious given that she was a

young woman with a disability"52

The undue judicialization of the doctor-patient relationship violated the

the young woman's right to privacy: “the illegitimate

51 Human Rights Committee, Final Views on Individual Communication
No. 1608/2007, April 28, 2011, 52 Human Rights

Committee, Final Views on Individual Communication No. 1608/2007, April
28, 2011, para. 9.2
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State interference, through the judiciary, in a matter that had to be

resolved between the patient and her doctor could be considered a violation of the right to

the intimacy of the latter"53 (...) “the author had to go through three
judicial instances, the pregnancy period was prolonged for several
weeks, with the consequences that this implied for LMR's health and
motivated that, finally, she had to resort to its realization in a

clandestine manner. For these reasons the Committee

considers that the author did not have an effective remedy”54.

The Committee considered that the Argentine State violated articles 7,

17 and 2, paragraph 3 in relation to articles 3, 7 and 17 of the

Covenant.

Another case was the one resolved within the framework of the Communi-

Individual Action No. 2324/2013 (Amanda Jane Mellet vs. Ireland)55. A young Irish woman

became pregnant,

After the necessary medical studies, it was determined that the fetus was not
viable, suffered from trisomy 18, and if it did not die in the womb, it would do

so shortly after birth.
In Ireland abortion had an absolute criminal prohibition,

Therefore, women had to leave the country to obtain a safe abortion without criminal

consequences.

The penalties provided for were life imprisonment for women and doctors who

performed intentional abortions.

The Committee determined that “the State party submitted to the

author to siuations of iense physical and mental suffering. 53ldem, para. 9.3 The

S%‘égﬂ&n? woman in a highly vulnerable situation (...), saw her physical and mental

anguish

aggravated by not 54ldem, para. 9.4 Human Rights Committee, Final Views

on Individual Communication No. 2324/2013, 17 November 2016, CCPR/C/116/D/2324/2013.
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to continue receiving medical care and insurance coverage from the Irish healthcare system

for her treatment; the need to choose between continuing a non-viable pregnancy or traveling to
another country while carrying a fetus that was going to die, bearing the costs herself and being
deprived of family support, and returning when she had not yet fully recovered; the

shame and stigma associated with the criminalization of the abortion of a fetus affected

by a condition incompatible with life (...)"56

States may legislate and grant statutory protection.

guardianship that they deem necessary for embryos and fetuses, but this cannot be at the
expense of all the rights of pregnant women: "The Committee considers that the balance that
the State party has chosen between the protection of the fetus and the rights of the woman

in the present case cannot justify-

to care. The

Committee recalls its general comment No. 16 (1998)

on the right to privacy, according to which the concept of arbitrariness is intended to

ensure that even any interference provided for by law is consistent with the provisions,
purposes and objectives of the Covenant and is, in any event, reasonable in the

particular circumstances of the case. The Committee notes that the author's much-desired
pregnancy was not viable, that the options open to her were inevitably a source of intense
suffering, and that her travel abroad to terminate her pregnancy had significant negative
consequences for her (...) which could have been avoided if she had been allowed to have an
abortion in Ireland, resulting in harm in violation of article 7. On that basis, the Committee

considers that the interference with the author's decision

car-

Human Rights, the best way to deal with her non-viableg&i€gnanayiéation Committee,
Final Opinion on Individual Communicability No. 2324/2013, of 17 November 2016, CCPR/C/116/D/
2324/2013, paragraph 7.4
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was unreasonable and arbitrary, in violation of Article 17 of the
Covenant’s7.

“The Committee notes that (...) women who decide to in-

terminate a non-viable pregnancy must pay for it with their own economic
resources, completely outside the public health care system (...)"58. In the

fase

The Committee ruled that the State “should review its legislation on voluntary
termination of pregnancy, and if necessary, including its Constitution, to
ensure compliance with the Covenant, including by providing effective,
timely and accessible procedures for the termination of pregnancy in

Ireland, and by taking measures to enable health care providers to

provide comprehensive information on safe abortion services without fear

of criminal penalties.”59 The Committee concluded

that
Ireland violated articles 7, 17 and 26 of the Covenant.

In 2017, he ruled again in another similar case.

lar against Ireland, in the context of Individual Communication No.
2425/2014 (Siobhan Whelan vs. Ireland)60.

The young Irish woman, Siobhan, was pregnant

She was 20 weeks pregnant when prenatal tests revealed that the fetus she
was carrying had holoprosencephaly and trisomy 13, both of which were
incompatible with life. Because abortion was prohibited in Ireland, the
author had to either carry the pregnancy to term, knowing that the fetus
would most likely die in her womb, or voluntarily terminate her pregnancy
abroad.

57 Ibid., para. 7.8

58 Ibid., para. 7.10

59 Ibid., para. 9

60Human Rights Committee, Final Views on Individual Communications
No. 2425/2014, of July 11, 2017, CCPR/

Document C/119/D/2425/2014.
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Since abortion was prohibited and punishable by up to life imprisonment
for women and the doctors who assisted them, women had to choose between
continuing the pregnancy and waiting for the fetus to die in the womb or

traveling and obtaining a legal abortion outside the country.

The Committee considers that (...) it is established that the author suffered

a high level of distress caused by a combination of acts and omissions
attributable to the State party, which implies a violation of the prohibition of
cruel, inhuman or degrading treatment set out in article 7 of the

Covenant. The Committee also notes (...) that the text of article 7 does not
allow for any limitations, and that no justification or mitigating circumstance
may be invoked as a pretext for violating article 7 for whatever reasons.

It cannot therefore accept as justification or mitigating circumstance

the State party's explanations concerning the balance between moral and
political considerations underlying the legal framework in force in Ireland. 61
The Committee notes that, as in Mellet v. Ireland, preventing the author from
terminating her pregnancy in Ireland caused her serious

distress and constituted an intrusive interference in her decision to

how to cope with her pregnancy despite the non-viability of the fetus. In view
of the foregoing, the Committee considers that the State party's interference
in the author's decision is unreasonable and, consequently, constitutes an
arbitrary interference with the author's right to privacy, in violation of article
17 of the Covenant.

In this case, the claim made by the plaintiff regarding

61 Human Rights Committee, Final Views on Individual Communication No.
2425/2014, July 11, 2017, CCPR/C/119/D/2425/2014, para. 7.7 62 Ibid., para. 7.9
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The Court, in its opinion, expressed the following: "The prohibition
of abortion in Ireland, due to its restrictive, indirectly punitive and stigmatizing
effect, affects women, insofar as they are

women, and places them in a special situation of

vulnerability that is discriminatory with respect to men. In
application of this legislation, the author was in fact the

victim of a sexist stereotype according to which,

except in cases of mortal danger to the mother, a woman's
pregnancy should be carried out regardless of the circumstances,
since a woman's role is limited to that of a procreative mother.
Reducing the author to an instrument of procreation constitutes
discrimination and violates both her freedom to dispose of

herself and her right to gender equality and personal autonomy."63

Finally, as in the “Mellet” case, the Committee considers
He found that Ireland violated Articles 7, 17 and 26 of the Covenant.
B. Committee on Economic, Social and Cultural Rights
the (ICESCR)
The total criminalization of abortion in the State of EI Salvador-
pain has multiple effects that, as already mentioned, directly radiate into
the field of health care for women, adolescents and

girls.
The Committee on Economic, Social and Cultural Rights

He pointed out with concern on repeated occasions and since
2007 to the State that: "in the legal system of the
State party, abortion is illegal whatever the

63 Human Rights Committee, Final Views on Individual Communication No.
2425/2014, 11 July 2017, CCPR/C/119/D/2425/2014.
Individual opinion of Committee member Yadh Ben Achour, para. 6
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the circumstances, including when the mother's life is in danger,
and that clandestine abortion and HIV-AIDS are some of the main
causes of death among you."64

He also pointed out the differentiated and in-

Sectional view of these regulations: “the persistence of the

total prohibition of abortion, which particularly affects poor and
less educated women, without any consideration for exceptional
situations, which has generated serious cases of suffering and
injustice (E/C.12/SLV/CO/2, paras. 25 and 44). The Committee

is deeply concerned about cases of women who have sought out
the health system in situations of serious risk to their health and
have been reported on suspicion of having committed an abortion.
In certain cases, they have been imposed disproportionate criminal
penalties without due process. It is also concerned about the high
number of unsafe and illegal abortions, which has serious
consequences for health and remains one of the main causes of
maternal mortality (art. 12).”

“The Committee urges the State party to review its legislation

tion regarding the total prohibition of abortion in order to make it
compatible with other fundamental rights such as the right to
health and life of women, as well as with their dignity. The
Committee urges the State to provide quality care for the
treatment of complications arising from unsafe abortions instead of

of

prioritize their criminal prosecution”65.

64Concluding Observations of the Committee on Economic, Social and Cultural
Rights on El Salvador, June 27, 2007, E/C.12/SLV/CO/2, para. 25.

65Concluding Observations of the Committee on Economic, Social and Cultural
Rights on El Salvador, June 19, 2014, E/C.12/SLV/CO/3-5, para. 22.
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The Committee reiterated its concern in identical terms
in 202266, and urged the State to report within 24 months on
the implementation of its recommendations
regarding the regulation of abortion67.

C. Committee Against Torture (CCT)

The Committee has expressed its concern since 2009
for the regulation of abortion within the penal code in El
Salvador, and how this affected the health of women, girls and
adolescents: “It is also concerned that the current Penal Code
of 1998 penalizes and sanctions with imprisonment between six
months and 12 years, all forms of access to voluntary

interruptions of pregnancy, including in cases of rape or incest,

which has resulted in serious harm, including deaths of women
(articles 2 and 16).

Recalling its General Comment No. 2, the Committee re-
H{Sﬁ.ﬁﬂfﬂ& State party to take the necessary measures,

legal measures, to prevent, investigate and punish effectively the
crime and also all acts that seriously harm the health of women
and girls, by providing the necessary medical care,
strengthening family planning programs and offering better
access to reproductive health information and services, including
for adolescents”"68.

He reiterated and deepened his concern in the year 2022: “the

The Committee maintains its concern regarding the provisions
of the Penal Code that criminalize all acts related to the provision
of abortion services.

66 Concluding Observations of the Committee on Economic, Social and Cultural Rights
Cultural on El Salvador, November 9, 2022, E/C.12/SLV/CO/6, para. 58

67 Ibid., paragraph 69.
68Concluding Observations of the Committee against Torture for El
Salvador, December 9, 2009, CAT/C/SLV/CO/2, para. 23.
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or voluntary interruption of pregnancy and which do not contemplate any exception, not

even for therapeutic reasons, or in cases of sexual violence.

In this regard, there is concern about the information received indicating that this legislation not
only forces women and girls to resort to clandestine abortions or obstetric emergencies that put
their lives and health at risk, but also exposes them and the medical professionals who perform

voluntary pregnancy terminations to criminal penalties.

The information available to the Committee documents cases of women prosecuted for this

reason and detentions of women after treatment for obstetric emergencies (arts. 2 and 16)"69.

“The State party should ensure that all women and
girls in the State party have effective access to the means to interrupt

a pregnancy when failure to do so is likely to result in severe pain and suffering, for example,
when the pregnancy is the result of rape or incest, the life or health of the pregnant woman is

in danger, and in cases of fatal fetal malformation.

Comi-

The Committee invites the State party to take the necessary measures in accordance with the
Guidelines on Abortion Care of the Organization

World Health Organization (2022), to ensure that neither patients who resort to abortion nor
medical professionals who perform elective abortions

pregnancy face sanctions

criminal
proceedings, and that women and girls have effective access to post-abortion health care,
regardless of whether they have had an abortion legally or illegally. The State party is also

gfged to acquit and release

4y iatad Lot gereies 69

obstetrics”70. Concluding Observations of the Committee against Torture for El Salvador
, of December 19, 2022, CAT/C/SLV/CO/3, para. 30
70ldem, para. 31.
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D. Committee on the Elimination of Discrimination
against women (CEDAW)

This Committee, since its first Report on El Salva-

In 1986,71 the President raised questions concerning the regulation and
criminalization of abortion. In 2008,72 he again addressed this issue,
alarmed by the number of deaths among young people and adolescents
due to clandestine abortions, and made broader recommendations,
requesting that El Salvador engage in a national dialogue with women
concerning their reproductive health, including the consequences of
restrictive criminal legislation on abortion.73

In its Concluding Observations on the combined eighth

and ninth periodic reports of El Salvador,74 the Committee
made the following observations. “The Committee is
concerned about the absolute criminalization of abortion,
pursuant to article 133 of the Penal Code, and the fact that
women are forced to resort to unsafe abortion methods,
thereby putting their health and lives at serious risk. The
Committee is also concerned about:

a) The prosecution of women for having

performed abortions, the long periods they spend in pre-

trial detention and the disproportionate criminal penalties
imposed not only on women who try to obtain an abortion, but
also on women who have suffered a spontaneous abortion;

71Report of the Committee on the Elimination of Discrimination against Women, 1
January 1986, paras. 333 and 340.

72Concluding observations of the Committee on the Elimination of Discrimination
against Women: El Salvador, 7 November 2008, CE-DAW/C/SLV/CO/7

73ldem, paras. 35 and 36.

74Concluding observations on the combined eighth and ninth periodic reports of El Salvador,
March 9, 2017, CEDAW/C/SLV/CO/8-9.
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b) Imprisonment immediately after going to the
hospital seeking care of women who the health personnel have
reported to the authorities for fear of being accused
themselves.”75

“The Committee recommends that the State party amend the

Article 133 of the Penal Code to legalize abortion, at least in
cases of rape, incest, threat to the life or health of the pregnant
woman, or serious fetal malformation. The Committee (...)
recommends that the State party:

a) Introduce a moratorium on the application

tion of current legislation and review the need to imprison women
for abortion-related offenses, with a view to ensuring their
release and respecting the presumption of innocence and due
process guarantees in abortion-related proceedings;

b) Ensure that professional secrecy is respected

sional of all health personnel and the confidentiality of patients”76.

Individual communications:

The Committee had the opportunity to rule in the context
of the case: “TPY and LC v. Peru”77.

In the case, LC, a 13-year-old Peruvian girl was left

pregnant after suffering two years of continuous sexual abuse.
The girl, suffering from depression and learning of her
pregnancy, attempted suicide on March 31, 2007, by jumping off
a building. She survived the fall, but suffered:

75 lbid., paragraph 1. 38.

76 Ibid., para. 39.

77Committee on the Elimination of Discrimination against Women, Views
on Communication No. 22/2009, 25 November 2011, CEDAW/C/50/D/
22/2009.

56



Machine Translated by Googjke

“cervical vertebral spinal cord injury, cervical dislocation and complete
spinal cord transection,” with “risk of permanent disability” and “risk of

deterioration of skin integrity resulting from physical immobility.”

The teenager had to undergo surgery
urgently, but after confirming that she was still pregnant,

They denied surgery, as well as treatment

psychiatric treatment for the anxiety she was experiencing due
to being contraindicated due to pregnancy.

The girl and her mother requested a legal interruption of the

pregnancy, on April 18, which was denied because the hospital
authorities considered that her life was not at risk.

They filed an appeal for reconsideration, and while

awaited its resolution, the girl had a spontaneous
abortion on

June 16. The result of the appeal was announced on June 27,
and reiterated the denial of the request for
abortion

therapeutic.

The girl was recently operated on.

in July. After rehabilitation, which she was unable to complete

due to lack of financial means, the teenager is paralyzed from

the neck down and has only partially regained use of her hands.

She relies on a wheelchair to get around and on others to meet all her needs.
She is connected to a catheter that must be changed

five times a day under completely sterilized, hygienic conditions, which prevents
her from attending a school.

The Committee considered that: “due to her status as a woman

Pregnant, LC did not have access to an effective and
accessible procedure that would allow her to establish her right

to the health care services that her health condition requires. 57
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The Committee considers that the facts described constitute a violation of LC's
rights under article 12 of the Convention. It also considers that the facts reveal
a violation of article 5 of the Convention, since the decision to postpone the
surgical intervention due to the pregnancy was influenced by the stereotype

that the protection of the fetus must prevail.

on the mother's health.”78

“The Committee notes that the State party's failure to protect

women's reproductive rights and did not enact laws to recognize abortion in
cases of sexual abuse or rape contributed to the situation LC also notes that the
State party is

beef-
FS&B&H&@&E for the fact that the danger LC was in of being left behind was not

permanently disabled, together with the serious risk that the pregnancy
represented for her physical and mental health, and for not having provided her
with adequate medical services, namely, timely spinal surgery and a therapeutic
abortion (...)"79 The Committee considered that the State of Peru violated arts.

2 c)andf), 3, 5 and 12, together with article 1,
of the

CEDAW Convention.

78Committee on the Elimination of Discrimination against Women,
Views on Communication No. 22/2009, 25 November 2011, CEDAW/C/50/

D/22/2009, para. 8.15 79lbid., para. 8.18
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E. Committee on the Elimination of Racial Discrimination
cial

In its Concluding Observations on the combined eighteenth

and nineteenth periodic reports of El Salvador,80 the Committee
expressed its concern about the criminalization of abortion under
all circumstances and its differential impact on Afro-descendant
and indigenous women,81 and recommended to the State party
that: “in light of its general recommendation No. 25 (2000) on the
gender-related dimensions of racial discrimination, the Committee
urges the State party to: (...) c. Guarantee access to sexual and
reproductive health for indigenous and Afro-descendant women
and reconsider legislation on abortion, in order to ensure its
conformity with other human rights, such as the right to life and
the right to physical and mental health of women.”82

F. Committee on the Rights of the Child

In 2010,83 the Committee expressed its concern about the
high number of pregnancies among Salvadoran adolescents,
who, given the total ban on abortion, could risk their health and lives
through unsafe and clandestine abortions,84 and recommended
that the State review its criminal legislation on the matter.85

In 201886, he reiterated his concern, “for the number-

80Committee on the Elimination of Racial Discrimination, Concluding observations on the
combined 18th and 19th periodic reports of El Salvador, 13

September 2019, CERD/C/SLV/CO/18-19. 81

I'm leaving, comrade. 26

82 Ibid., para. 27.c

83 Committee on the Rights of the Child, Concluding Observations for El Salvador of
February 17, 2010, CRC/C/SLV/CO/3-4. 84

Ibid., para. 60

85 Ibid., paragraph 1. 61

86Committee on the Rights of the Child, Concluding Observations on the Combined
Fifth and Sixth Periodic Reports of El Salvador, 29
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extremely high rate of pregnancies

adolescents in the State party, and in particular by: (...) The total prohibition
of abortion, even in cases where the pregnancy is the result of rape or
incest, when the life of the mother is in danger or when the fetus is not

viable, which forces girls to resort to unsafe and illegal abortions that can

lead to imprisonment”87.

He recommended to the State in this regard: “(...) Decriminalize

abortion and ensure adolescents’ access to safe abortion and post-abortion care,
ensuring that the views of the interested party are always heard

and duly taken into account in the

decision-making process (...)"88.
G. Committee on the Rights of Persons with Disabilities
ability
This Committee has repeatedly expressed concern

for the undue interference of the Salvadoran State in the
reproductive decisions of women and adolescents with disabilities. In 2013,89 it

stated that

She was concerned about forced sterilizations and abortions
on women with disabilities following repeated sexual abuse.90

2018, CRgéC/SLV/CO/S-G. 87 The
same, para. .e
88 Ibid., para. 36.d.
89 Committee on the Rights of Persons with Disabilities. Concluding observations on the initial report
of El Salvador, October 8, 2013, CRPD/C/
SLV/CO/1.
90 Ibid., para. 37
91 Committee on the Rights of Persons with Disabilities. Concluding observations on the combined

second and third periodic reports of El Salvador, 1 October 2019,
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medical procedures and that these are carried out with the

informed consent of the patients: “The Committee is concerned

that women and girls with disabilities continue to be subjected to
forced sterilization and abortion without their consent, and that

the Attorney General's Office issues opinions to hospitals on medical
treatments, including forced sterilization

without the consent of the person concerned, but

with the consent of a third party (...)"92

He recommended to the State that: “it ensures that the decisions

relating to medical procedures are adopted with the free

and informed consent of the person with a disability and not
following the opinions issued by the Attorney General's Office
(...)"93

EXTRA-CONVENTIONAL MECHANISMS AND BODIES

A. Universal Periodic Review

El Salvador went through three UPR cycles (2010, 2014)
and 2022), these mentioned different concerns and recommendations
made by different States regarding current legislation and

restrictive policies for accessing abortion, especially to achieve
the decriminalization of the practice.

The first Universal Periodic Review was carried out in

In 2010, El Salvador was where Germany's main concern was not
only to encourage and guarantee access to health services for
children, adolescents and women.

92 Ibid., paragraph 34

93 Committee on the Rights of Persons with Disabilities. Concluding observations on the
combined second and third periodic reports of El Salvador, 1

October 2019,

CRPD/C/SLVICO/2-3, para. 35.a.
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sexual and reproductive health in an appropriate manner, including the
provision and access to contraceptive methods, family planning,
information and availability of appropriate obstetric services, paying
attention to the prevention of early pregnancies and unsafe abortions94.
In addition to sexual and reproductive rights, Luxembourg was already
concerned about non-reproductive rights: the decriminalization of
abortion95.

In the Report of the Working Group on the UPR (2010),

The State's position on abortion is as follows:

“With regard to the right to health, the recommendations are accepted

Recommendations made (Recommendations 34 and 35), which concern
the “study of the possibility” of consolidating the national health system
“including through public-private partnerships”; as well as the proposal
that this system be based on equity and accessibility, and that it

be oriented toward reducing the maternal mortality rate. Regarding this,
we would like to state that the 2009-2014 Health Policy is

currently designed for the comprehensive strengthening of the

national health system through efficient care and equitable access

for the entire population. Within this context, we find education and
sexual and reproductive health (Recommendation 36), with a focus
especially on adult and adolescent women, as well as on the prevention
of maternal mortality. 96 and “As has been recommended
(Recommendation 37), the creation of a national dialogue will be
promoted.

94Human Rights Council 14th session Universal Periodic Review Report
of the Working Group, El Salvador, A/IHRC/14/5, 18/03/2010, paragraph 36.

95Human Rights Council 14th session Universal Periodic Review Report
of the Working Group, El Salvador, A/IHRC/14/5, 18/03/2010, paragraph 37.

96Human Rights Council 14th session Universal Periodic Review Report
of the Working Group, El Salvador, A/IHRC/14/5/Add.1, 8/06/2010,
paragraph 15.
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broad and participatory, with the different social sectors and related public
entities, on women's right to reproductive health and on the implications

of restrictive laws of
abortion.97”

In the 2014 exam, abortion was once again an issue.

present, to which was added the concern for sexual and reproductive health
services through the

reco-

Statgs' recommendations98, the decriminalization of abortion and

with safe and legal health services for access. The recommendation to
decriminalize abortion in cases of sexual abuse, danger to the life or health of
the pregnant person is reinforced.99 Among them: - "Introduce

constitutional and legislative amendments-

actions necessary to decriminalize and eliminate the prohibition of

abortion” (Australia)

- “Repeal the laws that criminalize abortion and eliminate

all punitive measures provided for in this regard” (Iceland)

- “Review the legislation relating to abortion in relation to

rape victims, especially in cases of underage victims and serious health risks

97th Human Rights Council 14th session Review of the mother” (Luxembourg)
Universal Newspaper Report of the Working Group, El Salvador, A/IHRC/

14/5/ Add.1, 8/06/2010, paragraph 19.

98Human Rights Council 28th session Universal Periodic Review Report of

the Working Group El Salvador, A/HRC/28/5, 17/12/2014, paragraphs: 103.41
Ensure that all women and girls have access to sexual and reproductive health-care
services (Spain); 103.42 Guarantee women's rights to safe medical and
reproductive health-care services (Sweden).

99Human Rights Council 28th session Universal Periodic Review Report of
the Working Group El Salvador, A/IHRC/28/5, 17/12/2014, paragraphs: 105.49
- 105.58).
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- “Amend abortion legislation” (Norway)

- “Pass abortion legislation consistent with

international human rights obligations, taking into account cases of rape,
incest and medical risk, and ensuring improved access to adequate
contraceptive methods” (Germany).

- “Decriminalize abortion in cases where the pregnancy

endangers the life or health of the mother or when
it is the result of rape” (Spain)

- “Start an open public debate on health

and sexual and reproductive rights and decriminalize abortion
intended to save the life of the woman and in cases of
pregnancies resulting from rape or incest” (Republic

Czech)

- “Decriminalize abortion and ensure that women and

girls who become pregnant as a result of a

rape or whose life or health is in danger can resort to services
that allow them to have an abortion in a safe and legal manner.”
(Slovenia)

- “Consider the possibility of reviewing the legislation

on abortion to take into consideration cases where the
pregnancy is the result of rape or incest, or when the life of the pregnant
woman is in danger” (Sweden)

- “Ensure access to abortion under safe conditions-

ras, at least in cases where the life or health of the pregnant
woman or girl is in danger and when the pregnancy is the result of
rape” (Iceland)

The response of the State of El Salvador in relation to the

abortion was the following: “In relation to the recommendations
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"49 to 58, referring to the review of legislation for the decriminalization of
abortion and the provision of safe and legal abortion services. The State
would like to recall that El Salvador has a constitutional framework that
recognizes the right to life from the moment of conception, and therefore
takes note of these recommendations, considering that any regulatory
adjustment at this level would be subject to the possibility of generating, as a
precondition, a broad and participatory national dialogue on these
recommendations, in light of domestic regulatory regulations and

principles contained in international regulations that develop

fundamental rights."

In the 2020 Exam, countries such as Canada, Italy,

Sweden, Lithuania, the Netherlands, New Zealand, Chile,
Denmark, Colombia, Slovenia, the United Kingdom of Great Britain
and Northern Ireland, among others, express their concern

about the legal prohibition of abortion and the judicialization of
access. Therefore, they request the decriminalization of

abortion, either absolutely without any type of restriction or,

if this is not the case, under a system of causes, for example, in the
case of an unviable pregnancy, sexual abuse, or imminent

gg%ntt%htg%gseglth of the pregnant person,100

before us. They point out that the criminalization of abortion
endangers the life, autonomy, and freedom of people with the
biological capacity to gestate. On the other hand, the
decriminalization of abortion would prevent women from being
imprisoned in obstetric emergencies.101

Other recommendations include:

- “Continue the efforts initiated in 2018 to

100Human Rights Council, Report of the Working Group on the Universal Periodic
Review, El Salvador, 2 January 2020, A/HRC/43/5 paragraphs 103.94, 103.138,
103.155, 103.157, 103.159, 103.160, 103.162, 103.164, 103.165.

101Human Rights Council, Report of the Working Group on
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Decriminalize abortion in cases of rape or human trafficking, sexual abuse of
a minor, risk to the health or life of the pregnant woman, or diagnosis of a fatal
fetal abnormality, and improve equal access to sexual and reproductive health
services, particularly among adolescents (Canada)”

- “Fully implement current legislation relating to the

protection of women against all forms of violence and discrimination,
intensify efforts to combat domestic violence and decriminalize abortion when

the mother's life is in danger or when the pregnancy is the result of rape

(Italy)”

- “Guarantee access to safe and legal abortion, first and foremost
place by repealing laws that criminalize abortion
(Sweden)"
- “Decriminalize abortion, especially in cases of rape or

pregnancies that pose a risk to the mother, and promote the necessary measures
to ensure that judicial authorities respect, in this area, the principle of the
presumption of innocence and the right to due process (Spain)”

- “Adopt the necessary legislative measures to prevent

criminalization of women for having suffered a spontaneous abortion and so that
women do not face disproportionate sanctions due to obstetric emergencies
(Colombia)”

- “Eliminate provisions that force teachers to
ma}t&gboé?sionals and public officials to report women to the police when

they have had an abortion and to suspend criminal investigations into suspected abortions

based on such reports.

on the Universal Periodic Review, El Salvador, of 2 January 2020, A/HRC/
43/5, paragraphs 103.156, 103.168, 103.169, 103.170, 103.171.
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(Denmark); “

- “Adopt the necessary measures to prevent women from being

penalized for having suffered obstetric complications or emergencies
(Panama);”
- “Review national legislation to eliminate

provisions requiring preventive detention of women who have suffered obstetric
emergencies or spontaneous abortions (Chile);”

The participating States have carried out around 14 re-

recommendations for El Salvador to adopt a regulatory framework that
ensures women can abort by choice or under a system of causes, El
Salvador took note of 12 of them.102

To date, El Salvador has not modified its regime.

legal, and is one of the most restrictive laws in the world on the subject.

B. Special Rapporteur on Violence Against Women, its Causes and
Consequences

The general criminalization of abortion, which does not allow more

that certain unclear and extremely circumscribed exceptions, coupled with

the practice observed by medical personnel of requesting judicial authorization
before proceeding with an abortion, makes abortion an inaccessible practice,
even in the exceptional cases contemplated by law.

This Rapporteurship, in the report of the special mission to El

102 Ibid., paragraphs: 103.94, 103.138; 103.153, 103.155, 103.156,
130.157, 130.159, 130.160, 130.162, 130.164, 103.165 and 103.158
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Salvador (2004)103 highlighted the backlash against the protection and promotion of
women's rights, since the reform of the Constitution and the Penal Code to eliminate
therapeutic abortion is a fundamental setback for the protection and promotion of women's
rights. With respect to the severity of the current laws against abortion - which violate
women's right to adequate health care and their right to life - he stressed that a

woman's right to make decisions regarding her reproductive health without risk to her life,
health and integrity must be respected. He also insisted that the resistance to the

ratification of the Optional Protocol to the Convention on the Rights of the Child and the Family

Convention on the Elimination of All Forms of Discrimination

against women under the pretext that it is unconstitutional must be addressed and fought.

In both 2004 and 2011, with an interval of 7 years, the

The Special Rapporteur insists again on the decriminalization of abortion and its restrictive
policy in El Salvador, insists that it is essential to launch a national dialogue on abortion
legislation, in order to consider the introduction of exceptions to the general prohibition,
especially in cases of therapeutic abortions - such as the case before us - such as abortions

due to sexual abuse.104

Highlights progress in the area of gender equality and violence

against women, but understands that, despite such advances in legal, institutional and policy

matters

103Commission on Human Rights, 61st session. Report of the Special
Rapporteur on violence against women, its causes and consequences,

Ms. Yakin, mission to El Salvador, E/CN.4/2005/72/Add.2, (2-8 February
2004), paragraph 79.

104 Human Rights Council, 17th session. Report of the Special Rapporteur
on violence against women, its causes and consequences, Ms.

Rashida Manjoo, A/HRC/17/26/Add.2, 14 February 2011, paragraph 77.
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which reflect the State's intention to comply with its due diligence obligations, there are still
problems.
Insists on problems relating to sexual and gender rights
reproductive, in particular, the repercussions and consequences
the total ban on abortion and the lack of a comprehensive data collection system to guide

policies and monitor progress in the area of violence against women.105 In 2021, the
Rapporteur specified that “The

States must repeal other laws that discriminate against women

(...) as well as those that penalize abortion in cases of

rape”106.

C. Special Rapporteur on torture and other forms of ill-treatment
cruel, inhuman or degrading punishments This
The rapporteur pointed out in 2013 that the paradigm regarding

"llltreatment” has evolved and what constitutes torture is now not limited to contexts of
interrogation, punishment, or intimidation, but can also exist in other settings, such as
healthcare. The Special Rapporteur acknowledges this ongoing evolution of a paradigm
that,

Under the heading of torture, it increasingly includes various forms of ill-treatment in
health care settings. The analysis of abuses committed in health care settings through the

The prism of torture and ill-treatment is based on the definition of these violations

established in the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment and its authorized interpretations. In order to demonstrate that
abusive practices in

health care

105 Ibid., para. 76.
106Human Rights Council, 47th session. Report of the Special Rapporteur on violence against women,

its causes and consequences, Dubravka Simonoviy, A/HRC/47/26, 19 April 2021, paragraph 114.
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lud respond to the definition of torture, the following section presents an

overview of the main elements that make up this definition.107

International and regional human rights bodies

Human rights organizations have begun to recognize that mistreatment of
women seeking reproductive health services can cause enormous and lasting physical and

emotional suffering, driven by gender.

Examples of such violations include mistreatment and humiliation in institutional
settings; involuntary sterilizations; denial of

access to authorized services

health services such as abortion and post-abortion care;
sterili-

'zatiorﬁs an? forced abortions; female genital mutilation;
reaches o

medical confidentiality and confidentiality in health care settings, such as
complaints of women brought by medical personnel when there is
evidence of illegal abortions; and the practice of trying to force a woman
to confess as a condition for receiving life-saving medical treatment after
an abortion (...) Access to reproductive health information is essential

for a woman to exercise her reproductive autonomy, and her

right-
to health and physical integrity.108
Regarding the State's duty to provide treatment-

ts appropriate for the treatment of pain, the Special Rapporteur considers that

they will constitute cruel treatment “when the suffering is severe
meets the minimum requirements applicable to torture and other cruel,

Ve S A A R A e
Documents/HRBodies/HRCouncil/Regular-Session/

ession22/A-HRC-22-53 Sp- pdf

108UN General Assembly. Report of the Special Rapporteur on

Torture and other cruel, inhuman or degrading treatment or punishment, Juan E. Méndez
Published on 01/02/2013. Salmoncillo. 47
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cables regarding the prohibition of torture and ill-treatment; when the State has, or should
have, knowledge of the suffering, even when adequate treatment is not offered; and
when the Government has not taken all reasonable measures to protect the physical and

mental integrity of persons."109

Ensure the availability and accessibility of the me-
medicines included in the WHO Model List of Essential Medicines

It is not only a reasonable measure, but a legal obligation under the Convention
Single Convention on Narcotic Drugs of 1961. When States' failure to take positive
measures or interfere with health care services condemns patients to suffer unnecessary

pain, States not only violate the right to health but may also

breach a

positive obligation incurred in relation to the prohibition of torture and ill-treatment."110

In 2016, this same Rapporteurship would explain that denying,

Delaying or obstructing abortion services may constitute an act of torture.111

“Women are vulnerable to torture and ill-treatment when

They seek medical assistance due to their real or apparent disagreement with the functions

determined Dy the 100th UN General Assembly.
Report of the Special Rapporteur on torture and other cruel, inhuman or degrading

treatment or punishment, Juan E. Méndez Published on 01/02/2013. Paragraph 54
IEEATSRO RPN C9BENANCefbly. Report of the Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or punishment, Juan E. Méndez Published on
01/02/2013. Paragraph 55. https://www.ohchr.org/si-tes/default/files/Documents/

HRBodies/HRCouncil/RegularSession/Ses-sion22/A-HRC-22-53_en.pdf 111 UN General
Assembly. Report of the Special

Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Juan
E. Méndez, A/HRC/31/57, 05/01/2016
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The abuse exercised against women, girls and others on the basis of
sex, gender, actual or perceived sexual orientation or gender identity and
sex characteristics often underlies the torture and ill-treatment committed
against them in health care settings. This is especially true when such
individuals seek treatment, such as abortion,

which may be contrary to the roles and expectations that society has
assigned to their gender. International human rights law increasingly
recognizes that abuse and ill-treatment of women seeking reproductive
health services can cause enormous and lasting physical and emotional
suffering, driven by gender (A/HRC/22/53). Health-care providers tend to
exercise considerable authority over their patients, placing women in a
position of powerlessness, while the lack of legal and regulatory
frameworks that enable women to exercise their right to access reproductive
health services makes them more vulnerable to torture and ill-treatment.
112

“Unsafe abortions are in third place”

among the leading causes of maternal death worldwide. When abortion is
restricted by

law, maternal mortality increases, as women are forced to undergo
clandestine abortions in dangerous and unhygienic conditions.

Short- and long-term physical and psychological consequences also arise
when women undergo unsafe abortions and when they are forced

to carry a pregnancy to term against their will (A/66/254). These restrictive
policies have a disproportionate impact on marginalized and disadvantaged
women and girls. The existence of highly restrictive laws, which

prohibit abortions even in the 112th UN General Assembly.

Beaegr 26iNG RRKERITRBP RO RHREHO TUE AN NMERRIRS USIHIRRYRNFH7
05/01/2016, para. 42
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In cases of incest, rape, fetal deficiencies, or when the life or health of the

mother is at risk, they violate women's right not to be subjected to torture or ill-treatment
(A/HRC/22/53 and CEDAW/C/OP.8/PHL/1). However,

some States continue to restrict women's right to a legal and safe abortion with absolute
bans on abortion. Restricting women's

access to unnecessary voluntary termination of pregnancy

causes deaths

(CAT/C/IPER/CO/4)"113.

“In other cases, women and girls face

Considerable difficulties in accessing legal abortion services due to

administrative and bureaucratic obstacles, the refusal of health

professionals to respect medical protocols that guarantee legal rights, as well as

official negative attitudes and incompetence or disinterest (A/

HRC/22/53). Denying access to safe abortion and subjecting women and girls to humiliating
and judgmental attitudes in these situations of extreme

vulnerability, where timely access to health care is essential, amounts to

torture and ill-treatment. States have an affirmative obligation to reform

restrictive abortion laws that perpetuate torture and ill-treatment by denying

women access to safe abortion and care. The limitation or conditionality

of access to medical care for abortions remains a matter of concern.

especially when such assistance is denied for the intolerable purpose

of imposing punishment or obtaining a confession (A/HRC/22/53). In

particular, the practice of obtaining confessions, for use in court proceedings, from women
in need of urgent medical assistance following a clandestine

abortion constitutes torture or ill-treatment”114.

113 Ibid., paragraph 43.
114 UN General Assembly. Report of the Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or punishment, Juan



Machine Translated by Googjke

In this same report he urged States to:

“a) Take concrete steps to establish frameworks

legal and regulatory measures that truly allow women and girls to claim their right to
access health services

(b) Decriminalize abortion and guarantee access to

legal and safe abortion, at least in cases of rape, incest, and severe or fatal

fetal deficiency, and when the life or physical or mental health of the

mother is in danger; (c) Establish clear guidelines on the application of

domestic laws relating to abortion and ensure that they are interpreted

broadly; and monitor the practical application of the laws so that people

exercise in practice their right of access to legal services;"115

In 2017, he reiterated that in cases where the abor-

Since torture is the only means available to avoid a danger to a woman's life or health, its
criminalization constitutes a real and considerable impediment

to women's access to decent sexual and reproductive health care. The

Special Rapporteur on Torture expresses great concern about the

consequences of the absolute criminalization of such sexual and reproductive health
services. In this context, he refers to his thematic report (A/

HRC/22/53), in which he concludes that the practice of denying abortion

reproductive services actually increases the number of abortions.

unsafe, exposing women to serious and lasting consequences for their physical
and mental health, including the risk of death and disability. It also

reiterates the conclusions of the Committee against Torture, which

establish that restrictions on access to abortion and absolute prohibitions

thereof violate the prohibition of torture.

E. Méndez, A/HRC/31/57, 05/01/2016, para. 44.

115UN General Assembly. Report of the Special Rapporteur on torture
and other cruel, inhuman or degrading treatment or punishment, A/HRC/
31/57, 01/05/2016, para. 72.
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and mistreatment.”116

It also reviews other issues relating to the normative framework

On the one hand, the absence of information demonstrating legislative progress in eliminating
the absolute prohibition of abortion, in addition to information demonstrating progress in
effective access to sexual and reproductive information among the population, such as

access to contraceptive methods, is why it concludes that “the Government of El Salvador

has violated the right of women and girls not to be subjected to cruel, inhuman or degrading
treatment, as stated in Article 16 of the CAT"117, and on the other hand, it considers that El
Salvador did not comply with the international obligation to guarantee access to sexual

and reproductive health, such as access to contraceptive methods and legal and

safe abortion - at least in cases where the pregnancy puts the life or health of the woman or girl

at risk or when it is the result of forced sexual intercourse or cases of malformation

severe fetal.118

In this sense, with so many breaches of international obligations,

The Rapporteur is concerned about the criminalization and imprisonment of women
who access abortions clandestinely, as is the case of Maria Teresa Rivera, and other
women serving sentences of up to 40 years in prison for aggravated homicide due to

pregnancy-related issues. 119

116 Human Rights Council, 34th session. Report of the Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment A/HRC/34/54/Add.3, 24/02/2017,

paragraph 129.

117 Human Rights Council, Report of the Special Rapporteur on torture and other cruel,

inhuman or degrading treatment or punishment, A/HRC/34/54/Add.3, paragraph 130.

118 Human Rights Council, Report of the Special Rapporteur on torture and other cruel, inhuman or

degrading treatment or punishment, A/HRC/34/54/Add.3, para. 132. 119 Ibid., para. 133
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Finally, El Salvador reminds you about your report
Thematic Number A/HRC/33/53 where it urges all
States to ensure that women have access to emergency medical care,
including post-abortion care, without fear of criminal sanctions, reprisals

or humiliating treatment.120

D. Special Rapporteur on the Rights of All Persons

to the Enjoyment of the Highest Possible Level of Physical Health and
Mental

This Rapporteurship already pointed out in 2004 the great

Percentage of people with the biological capacity to gestate who decide to

terminate their pregnancy, understanding that unsafe abortions cause the

death of 68,000 people.

women at that time, and represents an attack of gigantic proportions against the right to
life and health, in view of this, women who became pregnant involuntarily should
receive reliable and accurate information to be able

to access legal abortions.121

In 2011, Rapporteur Anand Grover, interrelated

abortion practices on the grounds of health and the punitive power of the State to
interfere with pregnant bodies by forcing us to give birth. It

is understood that it is a violation of the right to health for the State to impose restrictive
criminal regulations on pregnant people, since when criminal law is used as an instrument
to regulate a person's conduct and decisions in

the context of sexual and reproductive rights, the will of the State is

imposed by force, annulling the autonomy of people.122 These criminal

restrictions could impede the

120 Ibid., paragraph 1. 134

121 Human Rights Council, Special Rapporteur on the right of everyone to the
enjoyment of the highest standard of physical and mental health, Paul

Hunt, E/CN.4/2004/49, 16 February 2004, para. 30.

122Human Rights Council. Special Rapporteur on the Right
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access to certain sexual and reproductive health goods, including abortion123.

In this sense: “Criminal laws and restrictions of
sexual and other reproductive health could affect

negatively impacts the right to health in multiple ways, even violating human dignity. Respect for

dignity is fundamental to the exercise of all rights.

of-

Human rights. Dignity demands that people be free to make personal decisions without interference
from the State, especially in an area as important and intimate as sexual and reproductive

health.124 Understanding

that

There is a causal relationship between gender stereotypes toward women, discrimination and
marginalization of women and girls, and their enjoyment of sexual and reproductive rights.
Criminalization creates stigma, limits women's ability to make full use of available services and
information, and hinders women's access to health care services. Criminal laws and other

legal restrictions can impede women's empowerment by discouraging them from taking measures

to protect their health in order to avoid pregnancy.

criminal liability and the means of stigmatization.125

He explains that States refer to the use of morality

public authority to impose restrictive abortion policies on society.
But what States cannot do is to subrogate the sexual and reproductive health of women to
this morality, since what this would do would be nothing other than a violation of human rights,

which is why "(...) The States should use criminal laws to ensure that every person refrains from

enjoying the highest level of physical and mental health. Anand Grover. A/

health 66/254. public 3 August 2011, Paragraph 12 legal restrictions to regulate 123 I'm leaving.
Salmoncillo. 14.

124 I'm leaving. Salmon. 15

125 I'm leaving. Salmon. 17.

7



Machine Translated by Googjke

are not based on evidence or are proportionate, since they violate the right
to health of the people affected and are also contrary to the very purposes that justify
them. 126

He indicated that the criminal laws that punish and restrict the

Induced abortions are examples of unacceptable barriers that prevent
women from exercising their right to health, and therefore must be eliminated.

These restrictive policies

so against the dignity and autonomy of women by restricting their freedom
to make decisions that affect their sexual and reproductive health. In turn,
the promulgation or

mante-

The adoption of laws criminalizing abortion may constitute a
violation of the obligation of States to respect, protect and fulfill the right to
health.127

He explained that the legal restrictions on access to

abortions invite women to have abortions in clandestine or unsafe centers and
deprive them of access to procedures that in some cases could save
their lives.128

This is why it indicates that “the penalization of abortion is
a clear expression of State interference in women's sexual and reproductive
health, since it restricts the

control

Abortion bans also force women to carry unwanted pregnancies to term

and give birth when they do not wish to. States have an obligation to prevent women from
being denied access to post-abortion services when they

need them, regardless of whether the abortion was performed.

u PRSI
Hegety-+20-+26+mteaving-

Salmoncillo. 18

127 I'm leaving. Salmoncillo. 21

128Idem. Paragraphs 25, 31 and 35.

129 I'm leaving. Salmoncillo. 27.
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Finally, it recommends that States: “h) Decriminalize abortion and repeal related laws, such as
those relating to the facilitation of abortion; j) Provide safe and good quality health services, including
abortion, in accordance with WHO protocols; k) Establish policies and programs that guarantee
the availability and accessibility of safe, reliable and quality services to treat complications arising
from abortion and to provide aftercare, in accordance with WHO protocols, particularly in jurisdictions
where abortion is criminalized; I) Ensure that the population has access to accurate and
evidence-based information regarding abortion and the cases in which it is permitted by law,

and that health professionals are fully aware of the legislation relating to abortion and its exceptions;

130

In 2016, he again became concerned about the criminalization of abortion.

encouraging States to stop criminalizing abortion and to take the necessary measures to
guarantee safe and legal abortion, again pointing out that restrictive abortion laws result in deaths

and poor mental and physical health outcomes. 131 It therefore recommends that: “b)

Des-

Criminalize abortion and guarantee all adolescents confidential, non-discriminatory and
adolescent-responsive access to sexual and reproductive health information, goods and
services, including family planning, counseling, preconception care, maternal care, sexually
transmitted infections, diagnosis and treatment, as well as modern forms of contraception,

including emergency contraception, and services

130 I'm leaving. Salmon. 65.

131Human Rights Council, Special Rapporteur on the right of everyone to

enjoyment of the highest attainable standard of physical and mental health, A/HRC/32/32, Paragraph 92.
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“Safe abortion and post-abortion"132

In 2018, the Rapporteur addressed the issue of the relationship between the right to

health and certain forms of deprivation of liberty and confinement in

prison and medical regimes133. Understanding that in countries where abortion is illegal,
women risk imprisonment for seeking abortion and emergency services for pregnancy-
related complications, including miscarriage. The fear of being subject to criminal charges
for

“Complicity” with abortion can make those in charge of providing services

health care workers report women who suffer to the authorities

pregnancy complications134 In the thematic report “Violence and its impact

on the right to health” of 2022, indicated the relationship between the criminalization of
abortion with abortions performed under unsafe conditions. This is what causes 3 out of 4

abortions in Africa and Latin America to be
practice in risky conditions, while up to 13.2% of all

maternal deaths are attributable to unsafe abortions, which occur due to
penalization of abortion.135 At the same time, it points out that structural violence
is closely related to sexual gender violence and the denial of

access to health care and medical services. Including situations such as

denial of abortion, avoidable maternal morbidity, among others, these cases of
structural violence is

132 The same, p. 26.

133 Human Rights Council. Special Rapporteur on the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health, A/HRC/38/36, Para. 19.b) 134 I'm leaving.
Salmoncillo.

75.

135 Human Rights Council 50th session, Violence and its impact on the right to health Report

of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health, Tlaleng Mofokeng, A/HRC/50/28, 14/04/2022,

paragraph 50.
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observed in both the Global North and the Global South136.

This same Rapporteurship in the 2021 Thematic Report,

He recalled that sexual and reproductive health includes maternal health
care, information, goods and services for contraceptives, care for safe
abortion and prevention, diagnosis and treatment of infertility, reproductive
cancers, and sexually transmitted infections (HIV/AIDS).

Furthermore, it points out that “By virtue of the right to health

Regarding sexual and reproductive health, States have three main
obligations. The obligation to respect requires States to “refrain from
interfering directly or indirectly” with individuals’ exercise of this right, including
through reforming laws that impede the right to sexual and reproductive health,
such as “laws criminalizing abortion, non-disclosure of HIV status, exposure
to and transmission of HIV, sexual activities between consenting adults, and
transgender identity or expression.” The obligation to protect, in turn,

requires States to prevent third parties, such as private sector entities,

from imposing obstacles to the enjoyment of this right. 138 The obligation to
comply is the most proactive of the three obligations, as it requires States

to take measures to ensure the full realization of this right.

136 Human Rights Council 50th session, Violence and its impact on the right to health,

Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health, Tlaleng Mofokeng, A/HRC/50/28, 14/04/2022,
paragraph 70.

137 Human Rights Council, Thematic Report, Special Rapporteur on the right of everyone to
the enjoyment of the highest attainable standard of physical and mental health, Tlaleng
Mofokeng, A/76/172, 16/07/2021, para. 20.

138Contains internal citation: Committee on Economic, Social and Cultural Rights, general
comment No. 22 (2016), para. 40.
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creation of the right to sexual and reproductive health.”139

In this sense, this Rapporteurship pointed out that people

With the biological capacity to conceive, she has the right to

make informed, free, and responsible decisions about her

reproduction, her body, and her sexual and reproductive health,
without discrimination, coercion, or violence. The right to

decide about our bodies is based on the right to bodily

autonomy and self-determination, indicating that safe and legal abortion
is a necessary component of comprehensive health services. 140

“In the effort to make the right to health effective for

“For all, approaches that take into account the plurality of human
experiences must remain a priority for States in their work dedicated
to respecting, realizing and protecting the right to health for

all."141

E. Rapporteurship on Freedom of Religion or Belief

In 2017, he noted: “It is important to note that, ge-

Typically, a State's adherence to faith-based claims interferes with
its ability to protect women's human rights. A clear example of
this is the numerous religious reservations made by States

parties to the Convention on the Elimination of All Forms of
Discrimination against Women.142

139 Human Rights Council, Thematic Report, Special Rapporteur on the right of everyone to
the enjoyment of the highest attainable standard of physical and mental health, Tlaleng
Mofokeng, A/76/172, 16/07/2021, para. 22 140

Idem, para. 40.

141 Human Rights Council, Thematic Report of the Special Rapporteur on the right of
everyone to the enjoyment of the highest attainable standard of physical and mental health,
Tlaleng Mofokeng, A/HRC/47/28, 04/07/2021, para. 112.

142Contains internal quote: See Bayak Caly and Mariana Montoya, The
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Given the extent of restrictions or impositions applied to women's human rights,

including those that limit their full participation in political, social and economic life,

States are not equipped to promote gender equality and an environment is created in

which harmful practices against women can occur, such as denial of access to sexual and
reproductive health services and failure to provide sufficient legal and legislative safeguards

against various forms of gender-based violence, including marital rape.

F. Special Rapporteur on Cultural Rights144

In 2017, it concluded that denying women and girls the
access to contraceptive methods or abortion services, denies them the right to
control their fertility and sexuality, thus affecting the full enjoyment of their economic,
social and cultural rights, on an equal footing.
with
the

men. And concludes that “Fundamentalist and extremist ideologies represent a threat

to women's human rights and, more specifically, to their cultural rights. States do not

should not advocate them nor
of-

to put women's rights in their hands. Women's cultural rights, fully integrated into the

system

Of human MNgnts, are Gecisive COUNTETWeIgNTs 10 the March of Universality? Rengion-
Based Reservations to the Core UN Treaty—They Tell Us About

Fundamedt@ksmmism; and Making Them Effective in Demands the Self-determination of
Women What Group, 2017). diversity, cultural respect, their diversity, equality.” (Geneva,

Universal Rights Council, Special Rapporteur on the Elimination of All Forms of Religious
Intolerance, Human Rights, A/72/365, 28/08/2017, para. 24.

144 Human Rights Council, Special Rapporteur on Cultural Rights, A/
72/155, 17/07/2017. 145 I'm leaving. par.

96
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G. Working Group on the issue of discrimination
nation against women in law and practice

In 2019, he analyzed the causes of deprivation of liberty

women's rights from a gender perspective to understand
how deprivation of liberty affects women in a unique and
disproportionate way, due to the structural discrimination
to which they are subjected throughout their life cycle.

In it he understands that women can be pri-

freedom when they do not fit the stereotype of a "good
mother", and also understands that "In States where abortion
is criminalized, women risk being imprisoned for the decision
to terminate a pregnancy, in some cases even when their
own safety is in danger or when the fetus is not viable."146

Through which it recommends that states:

- “Deprivation of liberty is deeply linked to
gives rise to gender. While it manifests itself in many
forms, all of them are linked to causes rooted in discrimination
against women. Many forms of deprivation of women's
liberty derive from harmful stereotypes that seek to trap
women in subjugation or silence, to punish them for
conduct deemed morally or sexually deviant, or to smother
them under excessive protection. Too often, such
stereotypes are enshrined in national laws. 147 - “Prohibit
laws and practices that subject women to

silence, repression, punishment or confinement of women

146 Human Rights Council, Report of the Working Group on the issue of
discrimination against women in law and practice, A/AHRC/41/33,

15/05/2019, Para. 40.
147 I'm leaving. Salmon. 76.
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for conduct or decisions that have to do with reproductive health or consensual
sexual relations, which includes sex work/prostitution, abortion, or

manifestations of sexuality”148

H. Special Rapporteur on the independence of Abo

judges and magistrates

In 2011, in its Thematic Report, it noted: “The

Women in conflict with the law who appear before the criminal justice system should

benefit from all provisions relating to the right to a fair trial and equality before the courts without
gender discrimination or any other form of

discrimination prohibited by international law. The Special Rapporteur is

deeply concerned about provisions of criminal law that discriminate against

women and about the discriminatory application of certain provisions against

them in criminal proceedings. These provisions

discri-

The discriminatory measures include (...) the criminalization of abortion even in cases of
spontaneous abortion or in cases of threat to the life and

health of the mother. The Special Rapporteur wishes to recall that, by

applying discriminatory laws, judges and prosecutors participate in the violation of the

State's international obligations.149

“Women accused of crimes have the right to a
impartial public hearing before a competent, independent and impartial

tribunal, which (...) requires that judges, prosecutors and lawyers be familiar with

gender issues and women's international human rights, including the principles

of equality and not

discrimination, and have received training in this regard. 148 lbid., para.

80c).

149United Nations General Assembly. Interim report of the Special
Rapporteur on the independence of judges and lawyers, Gabriela Knaul, A/
66/289, 1 August 2011. Paragraph 74
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Judges should be able to challenge gender-based stereotyping and discrimination when
unlawful complaints are filed against suspects, accusations of wrongdoing without evidence or
based merely on hearsay, or erroneous accusations of certain forms of conduct (for

example, accusations of infanticide in abortion cases).

Judges must also be prepared to challenge stereotypical ideas and discrimination and not
downplay women's testimony or dismiss its credibility; this applies when the woman is both

the accused and the victim."150

2. INTER-AMERICAN SYSTEM

In this section, we will refer to the developments and standards

reached by the Inter-American Commission on Human Rights in relation to abortion, both

in its country and thematic reports.

Likewise, we will review the developments of the Re-
reports, and the MESECVI reports.
We will not refer to the developments and jurisprudence of this same

Inter-American Court, in the understanding that a compilation on this matter would be

redundant.

A. Inter-American Commission on Human Rights

B. Country reports
The IACHR in the Thematic Report on El Salvador

In 2021, | attach special importance to the decriminalization of abortion, understanding that
without the decriminalization of abortion, women, adolescents and girls will not

be able to access it in accordance with the standards

sexual and reproductive health

150 Ibid., paragraph 75.
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valb1l, in turn, is concerned about the criminalization of abortion and
the high penalties imposed for aggravated homicide, or for obstetric
emergencies152.

In this Report it states that “the Commission observes with

"The Commission is concerned by reports that at least 36 women have died
from preventable chronic diseases and another 13 from ectopic
pregnancies. These deaths could have been prevented if the women

had had the opportunity to legally terminate their unsafe pregnancies, a
situation that is prevented by the country's current legislation that
criminalizes abortion under all circumstances. Furthermore, the Commission
warns that the prevalence of discriminatory gender patterns limits education
on the subject and access to and distribution of contraceptives, particularly
for women, girls, and adolescents. Furthermore, although emergency oral
contraception is legal for women victims of sexual violence, it is reportedly
being distributed at the discretion of health workers."153

Emphatically reiterates to the State of El Salvador to-

sea necessary measures to end the total criminalization of abortion in the
country. Understanding that sexual and reproductive rights include the
right to equality and non-discrimination, life, personal integrity, health,

the

dignity, access to information.154

He points out: “the negative impact of laws that criminalize-
They absolutely use abortion over the rights to

151 IACHR, Country Report, El Salvador, OAS/Ser.L/V/Il. Doc. 278, 2021,
paras. 203 and 205.

152 Idem, para. 198. Contains internal citation Information obtained in the
framework of the on-site visit carried out by the IACHR to El Salvador.
December 2019. IACHR Archive.

153 Ibid., para. 196.

154 Ibid., para. 203.
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life, personal integrity, health, and the rights of women to live free from
violence and discrimination in cases of risk to health, fetal nonviability,
and pregnancies resulting from sexual violence or incest. 155 Since these
provisions impose a disproportionate burden on the exercise of the rights of
women and girls and create a context that facilitates unsafe abortions. 156
The absolute criminalization of abortion is contrary to the international
obligations of the State to respect, protect, and guarantee women's

rights to life, health, and integrity. 157 Furthermore, given the direct
consequences of criminalizing abortion in all circumstances and its link to
maternal morbidity and mortality figures, 158 since, due to the absence of
legal, safe, and timely options, many women are forced to undergo
dangerous and even fatal practices; they refrain from or are discouraged
from seeking medical treatment.

155Contains internal citation: IACHR. Human Rights Situation in Honduras. OAS/

Ser.L/V/II. Doc.146/19. 2019. Para. 267; IACHR. Press Release No. 165/17:

IACHR urges all States to adopt comprehensive and immediate measures to respect and guarantee
women's sexual and reproductive rights. October 23, 2017 156 Contains internal citation: IACHR. Annual
Report 2018. Nicaragua.

Chapter IV.B. Paragraph 219; IACHR. Annual Report 2018. Dominican Republic.

Chapter V. Couple. 94.
157Contains internal citation: IACHR. Human Rights Situation in Honduras. OAS/

Ser.L/V/Il. Doc.146/19. 2019; IACHR. Annual Report 2018.

Chapter IV.B. Paragraph 219 158

Contains internal citation: IACHR. Annual Report 2018. Chapter IlI. Activities of the

thematic and country rapporteurships and promotional and training activities. Paragraphs 200 and 293. For
example, the Presidency of the Uruguayan State reported how the application of the

The law on voluntary termination of pregnancy, along with improved resources for maternity wards, has led to a

reduction in maternal mortality.

Likewise, regarding voluntary interruptions of pregnancy, he highlighted the implementation of
9,719 procedures in 2016 and 9,830 in 2017, an increase of 1.1%, and the figure of O cases of maternal
mortality due to this reason. See Uruguay Presidency. Uruguay does not

records cases of maternal mortality due to voluntary termination of pregnancy. May 29, 2018.
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medical services or have obstetric emergencies without the necessary medical
attention; or are subjected, if forced to proceed with the

pregnancy, to prolonged and excessive physical and psychological suffering.”159

In light of what was considered, the IACHR recommended: “Review the

cases of women sentenced to severe prison terms for homicide aggravated
by events related to obstetric emergencies or complications; as well as giving
priority to requests for commutation of sentences in progress."160 and in this
regard "Take the necessary measures to

adapt the 1 regulatory to int ican standards in

subject of sexual and reproductive rights of women, girls and

“adolescents™161.

According to the Thematic Report: “Legal standards

related to gender equality and women's rights in the inter-American system
human rights”, explains that women's sexual and reproductive rights imply the

exercise of the rights to life, integrity, dignity, freedom, among other rights162, and in

It emphasizes the importance of recognizing therapeutic abortion as a
specialized health service that women need when the mother's life is at risk due
to pregnancy163.

159IACHR, Country Report, El Salvador, OEA/Ser.L/V/Il. Doc. 278, 2021, para. 204.

160ldem. Para. 342.22 161
Ibid. Paragraph 342.23 162 IACHR,

Thematic Report, OEA/Ser.L/V/II. Doc. 233, 2019, p. 102 - 103, para. 203.

163IACHR, Thematic Report, Legal Standards Related to Gender Equality and

on women's rights in the inter-American human rights system: development and implementation

2011-2014 Update, OEA/Ser.L/V/11.143 Doc. 60 (2015)

p. 143, para. 53; contains internal citation: IACHR, Annex to the Press Release issued at the end of the
147th Period of Sessions, “Human Rights and the Criminalization of Abortion in South America,” hearing held

on March 15, 2013; IACHR, Annex to the
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In this same report the IACHR received information in the

context of the hearings on the impact of the criminalization of abortion in El Salvador164.
In light of this, the Commission
reiterates "the obligation of the State of El Salvador and others in the region
to undertake: "a detailed review of all laws, practical norms and public
policies whose drafting or
practical implementation may have discriminatory repercussions on women's access to
reproductive health services;
duty to remove all obstacles
de jure and de facto that prevent women from accessing
maternal health services they require, such as criminalizing them; and taking into
account that restrictive laws tend to have a special impact on

girls and women affected by poverty, who have low levels of education and

come in rural areas”"165

Through the Thematic Report: “Violence and discrimination

tion against women, girls and adolescents: Good practices and

challenges in Latin America and the Caribbean” (2019)

The Commission highlighted the negative impact of laws that criminalize abortion
absolutely on human rights.

to life, personal integrity, health and the rights of women to live a life free

from violence and discrimination, especially in cases of risk to health, fetal

inviability and pregnancies resulting from sexual violence.

This places a disproportionate burden on women's rights and creates a
context conducive to unsafe abortions.166

Press Release issued at the end of the 147th Session,

“Human Rights Situation of Women and Girls in El Salvador,” hearing held on March 16, 2013.

164 I'm leaving. Page 144, Paragraph 54.

165ldem. Page 144, Paragraph 55. Contains internal citation: IACHR, Annex to the Press Release issued at
the end of the 149th Period of Sessions,

“Reproductive Rights and Emergency Contraception in the Americas,” hearing held

on October 29, 2013.

166 IACHR, Thematic Report: Violence and discrimination against women, girls and

Adolescents: Good practices and challenges in Latin America
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States parties must provide safe access to abortion to protect the
life and health of pregnant women and in situations where carrying the pregnancy to term
would cause the woman severe pain or suffering,
particularly where the pregnancy is the result of rape or incest, or the fetus
has a serious abnormality.167 The Human Rights Committee has
established that imposing “on physicians and other health officials the obligation to notify cases
of women undergoing abortions” fails to respect

women'’s right to privacy.168

In relation to the above, the IACHR observes that both the

Salvador, Nicaragua, the Dominican Republic, Haiti, and Suriname have

restrictive provisions regarding abortion. In this regard, it reiterates to States their obligations
regarding the right to life, integrity, health, freedom from

cruel, inhuman, and degrading treatment, privacy, equality, and non-

discrimination, and the right of women to a life free from violence. 169 It emphasizes that
States must eliminate all de jure and de facto obstacles

that prevent women from accessing maternal, sexual, and reproductive health services.

Annual Reports

The IACHR in its 2014 Annual Report highlighted that the CEDAW
Committee highlighted the high mortality rates

maternal mortality that have been recorded, the high pregnancy rates

and in the Caribbean, OAS/Ser.L/V/Il., 2019. Paragraph 202

167 I'm leaving. Salmon. 204

168IACHR, Thematic Report: Violence and discrimination against women, girls and adolescents:
Good practices and challenges in Latin America and the Caribbean, OAS/Ser.L/

V/Il., 2019. Para. 204. Contains internal citation: OHCHR. General Comment No. 28

Equality of rights between men and women (Article 3). March 29, 2000, para. 20. 169 I'm
leaving. Salmoncillo. 209.

170 I'm leaving. Salmon. 210.
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adolescent, and that the restrictive law on abortion forces women to resort to unsafe
abortions.171

Along these same lines, the 2015 Annual Report indicates

The IACHR received information from Nicaragua, where civil society also
expressed alarm, stating that a high number of women die as a result

of the denial of therapeutic abortion. This is why the discussion of whether or not to
legalize abortion was put on the agenda due to the deaths of

many women.172 In the Annual Report of the

year

2017 indicates that the IACHR continued to receive relevant information
on the different obstacles that women face in respecting, guaranteeing and

effectively fulfilling their sexual and reproductive rights.173

In the 2018 Annual Report, where abortion was addressed,

naming El Salvador in particular, stating its concern regarding the
regulations that penalize the practice. 174. Being one of the greatest
challenges of that

State of its legislation that classifies abortion as a crime in all
circumstances. 175

It is recommended that you: “adopt the necessary measures to

adapt the regulatory framework in the Dominican Republic to guarantee all
women, without discrimination, the effective enjoyment of their sexual and

Irseproductive rights"176,

Therefore, it reiterates what has been established regarding the absolute
criminalization of abortion, including cases where the woman's life is at risk
and when the pregnancy is

171 IACHR, Annual Report (2014) Venezuela. Page 545. Paragraph 635
172 IACHR, Annual Report (2015), p. 536, para. 32; IACHR, Rapporteurship on the Rights of LGBTI Persons,

Annual Report (2015), p. 457, para. 219

173IACHR, Annual Report (2017) p. 618, para. 85.
174 |IACHR, Annual Report (2018), p. 311. Para. 200.
175 The same. Page. 309. Paragraph 192.
1761ACHR, Chapter V, Page 777, Paragraph 91.
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The fact that the death of a woman as a result of rape or incest imposes a
disproportionate burden on the exercise of women's rights and creates a
context conducive to unsafe abortions and high maternal mortality rates. Finally, the

IACHR notes that the recommendation remains pending.177

The IACHR in the latest report of 2021, while celebrating the

The release of three women criminalized for having abortions reminds El
Salvador insistently stressed the need for

decriminalize abortion178, indicates that “The IACHR observes

persistence of the absolute criminalization of voluntary termination of pregnancy in the

GRUMHLY. and regrets the

The rejection of reform initiatives seeking its decriminalization179 (...)

reiterates the call to the State to adopt legislation aimed at

guaranteeing women the effective exercise of their sexual and reproductive rights, in the
understanding that the denial of voluntary termination of

pregnancy in certain circumstances - including cases of risk to life or

health, and when the pregnancy is the result of rape or incest - may

constitute a violation of the fundamental rights of women, girls and

adolescents"180

C. MESECVI

The CEVI experts, in the Second Hemispheric Report on the Implementation of the

Belém do Convention

For the Committee of Experts of the Monitoring Mechanism

177 The same, p. 778, Paragraph 94.

178 IACHR, 2018 Annual Report, Chapter IV, pp. 309-310, para. 192, and p.

311, para. 200; IACHR, 2019 Annual Report, Chapter IV.a, p. 384, para. 403, and
p. 387, para. 421.

179Contains internal citation: Legislative Assembly of El Salvador, Commission on
Legislation and Constitutional Matters, October 18, 2021 180 IACHR,

Annual Report 2021, Chapter IV.a, Development of Human Rights

Humans of the region, page 593, paragraph 534.
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to the Belém do Par& Convention - hereinafter

MESEC-VI- (2012) recommended “decriminalizing the interruption of pregnancy for
therapeutic reasons, whether to save the life of the mother or to avoid serious or permanent
damage to her physical and mental health, and decriminalizing the interruption of

pregnancy caused by rape”181

In the Second Monitoring Report on the Implementation-

tion of the Recommendations of the

Committee of Experts of MESECVI, noted that of the

32 States Parties to the Belém do Para Convention, 27 of which decriminalized
access to abortion for different reasons, among the most common being therapeutic

reasons, pregnancy resulting from forced sexual intercourse,

serious

fetal malformation182. They are specifically concerned about the situation of the

Salvador, because they prohibit abortion

of

absolute form183.

In the same Report “(...) received information according to the

In El Salvador, 17 women are reportedly serving sentences of more than 30 years in

prison and five more are being prosecuted for the crime of abortion or aggravated homicide
due to kinship.

Several of these cases would include initial complaints about abortions that were

medically diagnosed as spontaneous or that were caused by reasons beyond the control of

the women”184 later reports on the case before us.

181 CIM, Second Hemispheric Report on the Implementation of the Convention of Belém do
Para of the MESECVI (2012). Recommendations 10 and 11 182 MESECVI, Second Report of

Monitoring the Implementation of the Recommendations of the Committee of Experts of the
MESECVI, OEA/Ser.L/11.7.10 MESECVI/I-CE/doc.10/14 rev |, page. 57 para. 105.

183 The same. Page 42. Paragraph 106.
184 The same. Page 42. Paragraph 108.
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In this sense, the CEVI points out that the penalization of
Abortion constitutes a violation of a woman's right to decide,
and also violates her right to autonomy, privacy, security, and
confidentiality. Thus, criminalizing abortion outright
particularly affects women with limited resources or those
living in other vulnerable conditions, the experts explain.

“The CEVI has maintained that forcing a woman to continue

continue with her pregnancy, especially when it is the result of rape, or when the life or
health of the woman is at risk, constitutes a form of

institutional violence, and may constitute a form of torture, in violation of Article 4 of the
Convention. Likewise, the CEVI draws attention to the

impact that the practice of clandestine or unsafe abortions has on the lives

of women of lesser resources. Regarding the close link between the right

to

the health and life of women, the CEDAW Committee has

systematically criticized restrictive abortion laws, particularly

those that prohibit and penalize abortion in all circumstances, and has
requested States Parties to review their

abortion legislation, recommending that States Parties eliminate punishments
for women who undergo abortion, in accordance

with General Recommendation No. 24108 of the same
Committee and the Beijing Declaration and Platform for Action.186

The Committee insists that States must decriminalize

abortion in the cases previously mentioned and implement care
protocols to guarantee the life and health of women

who decide to terminate their pregnancy, due to being victims
of sexual violence or for therapeutic reasons.187

185 The same. Page. 42. Paragraph. 109.
186 The same. Page 43. Paragraph 112.
187 The same. Page. 61. Paragraph. 118.
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In the Report on Areas of Special Concern, the MESECVI compared
the number of abortions provided by different member states, indicating

that El Salvador "in 2015, 102 abortions occurred in girls aged 10 to 14.
Likewise,

There were 2,038 abortions in teenagers between 15 and 19

years. In total, there were 2,140 abortions among girls and adolescents
aged 10 to 19, i.e., 178 monthly abortions recorded. These calculations reiterate
that this population group is subject to considerable levels of
sexual violence. Furthermore, (...) 364 girls and adolescents became

pregnant between 2013 and 2016 as a result of rape or

statutory rape. Other data reveal that in 2017 there were a total of 19,190 prenatal
registrations, of which 46 were for girls between 10 and 12 years old; 735 for girls between
13 and
14 years old; 8,812 adolescents between 15 and 17 years old and 9,597
women between 18 and 19 years old 39. That is, more than 1,599
pregnancies per month in the 10 to 19 age group. The examples

presented reveal the urgency of addressing the phenomenon of pregnancies and
abortions in girls and adolescents, through permanent actions

that include not only prevention programs, but also coordination devices between
mechanisms to protect girls, the justice system and health authorities; as well as the
registration of cases, which allows for the

identification of new elements of analysis to effectively address

the situation of sexual violence suffered by girls and adolescents.”188

The MESECVI, in the Hemispheric Report on Violence

Sexual and Child Pregnancy in the States Parties to the Belém do Para
Convention (2016) is concerned about the seriousness of sexual violence against
adolescents, taking into account that after having been victims

of sexual violence, they are forced to continue with their pregnancy, for di-

188UNFPA, Regional Office for Latin America and the Caribbean;
State capacities and gaps in essential services for women and girls
experiencing violence. July 2020. Pages 58-59.
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different reasons, one of them being the legal prohibition of the interruption of

pregnancy189.

In this sense the Convention on the Rights of the Child

Child establishes specific obligations for States in the area of sexual and reproductive rights, such as the obligation to

adopt measures to reduce maternal morbidity and mortality, and the mortality of girls caused by

unsafe pregnancies and abortion practices. 190

The Committee drew attention to the need for States to be able to
address the sexual and reproductive health needs of adolescents through family planning
and safe abortion services, so that girls can make autonomous

decisions about their reproductive health.191

The CEVI has repeatedly expressed its concern

for those laws that do not allow therapeutic abortion. In this regard, he indicated that the refusal

to develop

public
policies and sexual and reproductive health services for women is clearly a

violation of rights

huma-

us and represents institutional violence by the State

which denies these practices192. It emphasizes that: “they appear

consequence-

short- and long-term physical and psychological consequences when women undergo

abortions in conditions that put them at risk of childbirth in the States Parties to the Belém do Para
Convention, MESECVI

and when they are forced to carry a pregnancy to term (2016) p. 7, para. 3.

against their will (A/

66/254). These restrictive policies 190 The same. p. 18, para. 42.

W&&giﬁ‘?rggpnionate impact on women- 191 The same. Page. 19.
192Idem. Page 22. Paragraph 51. Contains internal citation: MESECVI, 2012. Second
Hemispheric Report on the Implementation of the Convention

of Belém do Par4. Recommendations Nos. 10 and 11, p. 98. Available at:

http://www.oas.org/es/mesecvi/docs/MESECVI-SegundolnformeHe-misferico-ES.pdf
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marginalized and disadvantaged women and girls. The existence of highly
restrictive laws, which prohibit abortions even in cases of incest, rape,
fetal defect, or when the life or health of the mother is at risk, violate
women's right not to be subjected to torture or ill-treatment (A/HRC/22/53
and CEDAW/C/OP.8/PHL/1). However, some States continue to restrict

women's right to a legal and safe abortion with absolute bans on abortion.

Restricting access to voluntary termination of pregnancy causes

unnecessary deaths of women (CAT/C/PER/CO/4)"193.

In this same report, the MESECVI points to El Salvador

In the FESPAL Report (2008), that "(...) the percentage of girls and adolescents with

pregnancy experience who reached 15 years of age is 8.4%, compared to 43.3% among

those who are 19 years old. In 2011, the Ministry of Health reported 84,752 prenatal
registrations, of which 31.4% were with child and adolescent

mothers and in addition

co-

This population group accounted for 11% of maternal deaths. Likewise, in 2011, the Ministry
of Health reported that the leading cause of death in girls and

adolescent women aged 15 to 19 was self-inflicted death due to the toxic

effects of non-medicinal substances. Many of these cases were related to

unwanted pregnancies or

conflicts arising from an inadequate exercise of sexual and

reproductive health”194

Finally, he recommended as public policy in the

Iegisigtisrspbecuriting natervaseatamhvrtivmesnsutrtd BloinaRavgAs8 Council. Report
of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, Juan E. Méndez, A/IHRC/31/57,, January 5, 2016. Available at: http://
www.unhcr.org/t3/fileadmin/Documentos/BDL/2016/10361.pdf. Paragraph 43.

1941dem. Page 34, Paragraph 94. Contains internal citation: Ministry of
Health. Sexual and Reproductive Health Policy. Directorate of Regulation and
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I normatively stipulate that all pregnancies of girls be considered high risk and allow the legal
interruption of pregnancy, a process that will be accompanied by the necessary measures to
guarantee the comprehensive health of girls as well as their sexual and reproductive

health and their right to life, personal integrity, privacy, non-discrimination and

to live free from violence”195

D. IACHR Rapporteurships

In the Annual Report (2012) of the Special Rapporteur on the Rights of

Women, in the Annex on Legal Standards related to the
Gender Equality and Women's Rights in the System

Inter-American Commission on Human Rights: Development and Application cites the
Sentence No.

C355/2006 of the Constitutional Court of Colombia, as a standard, citing: “The Court made
extensive reference in this judgment to Inter-American and international human rights precedent
—including the American Convention and the Convention of Belém do Pard&—considering

that the absolute prohibition of abortion to protect the interests of the fetus imposed a
disproportionate burden on women's exercise of human rights. The Court also highlighted

the link between the prevention of sexual violence against women and unwanted

pregnancy; a link that entails positive obligations on the State to mitigate the effects of sexual

violence by providing the necessary health services.”196

Health Legislation Comprehensive and Integrated Sexual and
Reproductive Health Care Unit San Salvador, August 2012. Available-at.—
gid=1044&|temid=324 195Idem. Page 69. Paragraph 224.

1961ACHR, Rapporteurship on the Rights of Women, Annual Report
2012, Annex: Regional on Legal Standards related to Equality
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The Special Rapporteur on Economic, Social, Cultural and Environmental Rights in
the Annual Report (2018), specifically concerned about unsafe or illegal abortions, which

continue to be one of the main causes of maternal mortality.

Particularly in Guatemalal197 it is noteworthy that the budget allocated to health has not
improved substantially. In the case of Honduras198, | highlight the criminalization of abortion
and in the Dominican Republic199 that, having criminalized abortion, this requires women to
abort in the

clandestinity and puts in order

importance of the high rate of teenage pregnancies.

In conclusion, he expresses his concern with “(...) the expansion

of anti-rights groups in the region, with particularly negative effects in relation to sexual
and reproductive rights, access to abortion under conditions compatible with international
human rights standards, the rights of LGBTTI people and the right to education with

a gender perspective.”200

This same report highlighted the problem of

that countries do not have abortion as a legal medical practice not only in 2018, but also in
2019. Criminalization, lack of access to health services, and maternal mortality due to

clandestine abortions. 201

Gender and Women's Rights in the Inter-American Human Rights System: Development and
Application, p. 96, para. 171.

197 IACHR, Rapporteurship on Economic, Social, Cultural and Environmental Rights,
Annual Report: “Working for the indivisibility and interdependence of the

effective protection of all human rights for all people in the Americas”

(2018). Para. 167 198ldem, Para. 181.

199Idem. Para. 213 200
Ibid. Para. 234 201 IACHR,

11l Annual Report of the Special Rapporteur on Economic, Social,
Cultural and Environmental (REDESCA) (2019) Paragraphs 215, 626.
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SECRETARIA DE LA CORTE
San José, 7 de marzo de 2023
EEF.: CDH-01-2022/078
Caso Beatriz y otros Vs. El Salvador

Sefioras

Soledad Deza

Mariana Soledad Alvarez
Josefina Reinoso

Fundacién Mujeres por Mujeres

Por medio de la presente se acusa recibo de la comunicacidn de 27 de febrero de 2023,
recibida ese mismo dia via correo electrinico en la Secretarfa de la Corte IDH,
mediante la cual la Fundackin Mujeres por Mujeres presentd un escrito en calidad de
amicus curiae en relackén con el presente caso.

Al respecto, me permito informarles que, de conformidad con lo dispuesta en el articuls
44.4 del Reglamento de la Corte y sigulendo instrucciones de la Presidencia del
Tribunal, dicho escrito serd puesto en conocimiento de las partes para su informacidn.

Asimismo, permitame expresarles mi agradeciméento por su interés en la labor que
desarrolla la Corte Interamericana.

Atentamente,

Sefioras

Soledad Deza

Mariana Soledad Alvarez

Josefina Relmnoso

Fundacién Mujeres por Mujeres

Correo electrdnico: fundacionmxmi@ gmail.com
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Final contribution
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5. FINAL CONTRIBUTION

This small contribution sought to demonstrate that, as various
experts and international human rights bodies have been saying for
at least two decades, the total criminalization of abortion is a violation of

the human rights of women and of people with the biological capacity to
bear children. It is an attack on their very dignity as persons.

El Salvador has accumulated, since it modified its code

criminal in 1998, signs, indications, recommendations from the most diverse bodies and even

from other States, including a conviction by this same Court.

Beatriz was one of the many victims of a regime

A cruel, misogynistic, and anti-democratic man, we hope, along with
the thousands of women, young people, and people capable of bearing
children in El Salvador, that the events he suffered are not in vain and
that justice is served.
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