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Law No. 27,610 on Access to Voluntary Termination of Preghancy

Article 1°- Purpose. The purpose of this law is to regulate access to
voluntary termination of pregnancy and post-abortion care, in

compliance with the commitments assumed by the Argentine State in

matters of public health and human rights of women and persons with
other gender identities with the capacity to bear children and in order to

contribute to the reduction of preventable morbidity and mortality.

This law settles two debts owed by democracy to reproductive justice. On

the one hand, it decriminalizes the right to decide to have an abortion without

giving any explanation up to the 14th week inclusive; and on the other, it

regulates access to legal medical services that guarantee this right.

The first time this political discussion was formally introduced in the National Campaign
for Legal, Safe and Free Abortion was in the Plenary Session held in Parana in
February 2016. After a heated discussion about who constituted the political subject

of the fight for legal abortion, it was decided to incorporate the gender and diversity
perspective into the project, invoking Law No. 26,743, which recognized the right to
self-perceived identity and with it, the possibility of gestating outside of the hegemony

of biology.

It is there that it is formally introduced - in the feminist demand for

legalization of the right to terminate a pregnancy - the concept of
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“gestating person” who takes charge of the reality of these disobedient bodies, and

also the dissident identities.

Before that, the Protocol that updated the standards for access to ILE from the
National Program for Sexual and Reproductive Health in 2015 after the "FAL"1 ruling
had already taken into consideration this transfeminist political dispute and spoke in

its title of "women and people with the right to legally terminate a pregnancy."

2

At a time when some feminisms are becoming more radical in order to link everything
to biology, this type of anti-essentialist perspective that breaks the binary is, in

addition to being healthy, very necessary.

' SCINinre “A, G s/Medida Autosatisfactiva” of 03/12/2012, also known as
the “FAL” ruling. See recital 25: “... when the legislator has decriminalized and
to that extent authorized the practice of an abortion, it is the State, as guarantor
of the administration of public health, which has the obligation, provided that
the circumstances that enable a non-punishable abortion concur, to make
available to whoever requests the practice, the medical and hygienic conditions
necessary to carry it out in a rapid, accessible and safe manner. Rapid,
because it must be taken into account that in this type of medical interventions
any delay can end in serious risks to the life or health of the pregnant woman.
Accessible and safe because, even though legal as long as it is
decriminalized, there should not be medical-bureaucratic or judicial obstacles
to accessing the aforementioned service that put at risk the health or the life of
the person requesting it.” The emphasis is mine.

* “Protocol for the comprehensive care of people with the right to
“legal interruption of pregnancy”.

Ministry of Health of the Nation. April 2015. Available at
http://www.legisalud.gov.ar/pdf/protocolo_web 2015.pdf
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Art. 2°- Rights. Women and people with other gender identities who are

L: capable of bearing children have the right to:

a) Decide to terminate the pregnancy in accordance with the provisions of this
law;
b) b) Request and access care for the termination of pregnancy in the services of

the health system, in accordance with the provisions of this law;

c) To request and receive post-abortion care in the services of the health system,
without prejudice to the fact that the decision to abort was contrary to the
cases legally authorized in accordance with this law;

d) Prevent unintentional pregnancies through access to information, comprehensive

sexual education and effective contraceptive methods.

Decriminalization and legalization are concepts that summarize the objective

—  of this law.

O

Both behaviors, that of discriminating against the decision to abort and that of
recognizing that abortion is a right, are the obverse and reverse of the same plot, as

personal as it is political: that of sexual sovereignty.

The decriminalization of the decision to abort and the decriminalization of abortion at
the will of the pregnant woman within the first trimester and up to the 14th week inclusive,
would undoubtedly have meant in itself a great legal advance for any country. But the

feminist experience has been able to put into debate that the
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Decriminalization without legalization in societies with painful
asymmetries in the possibilities of access to goods and services such
as ours would deepen the structural inequalities of many women and
make the right to abortion illusory.

When this article recognizes the right to “Decide to terminate a
pregnancy in accordance with the provisions of this law,” the State
implicitly assumes that sexual autonomy and reproductive sovereignty,
in the face of a first trimester pregnancy, can accommodate the
decision to continue that pregnancy or to end it, with the same intensity
and state protection. And when the law establishes the right to “Request
and access care for the termination of pregnancy in the services of the
health system,” it is recognizing for abortion care the same state
obligations that exist for the rest of the lawful medical services such as
tonsillitis, a gastroenterological condition, or an oncological treatment.
Let us remember that the Argentine State, according to the international
commitments it has made with the health of the population, is the
guarantor of access to health care in the three subsectors: public,
private, and social security. And it is in all of these spaces where IVE
must be available.

And when this article incorporates the right to “receive post-abortion
care in the services of the health system, without prejudice to the fact
that the decision to abort had been contrary to the cases legally
authorized in accordance with this law,” the State indirectly takes
charge of the transgressions of its public health agents who
systematically use their position of power to improperly denounce
women who seek help.
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health care after a home abortion - whether induced or spontaneous - to return convicts

to society, as a form of moral punishment.

The feminist achievement is therefore twofold: not only has abortion been removed from
the criminal horizon within the first trimester, but the State has also legally assumed its
role as guarantor of access to lawful health care, which is an inseparable correlate of

the right to decide.

Art. 3 — Constitutional regulatory framework. The provisions of this law
are framed within article 75, paragraph 22, of the National Constitution,

the human rights treaties ratified by the Argentine Republic, especially

the Universal Declaration of Human Rights, the American Convention on
Human Rights, the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW) and its Optional Protocol, the International Covenant on
Economic, Social and Cultural Rights, the International Covenant on Civil and
Political Rights, the Inter-American Convention to Prevent , Punish and Eradicate
Violence against Women “Belém do Para Convention”, the Convention on the
Rights of Persons with Disabilities, the Convention on the Rights of the Child and
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment Degrading, by virtue of the protection they grant to sexual and
reproductive rights, to dignity, to life, to autonomy, to health, to education, to
integrity, to body diversity, gender identity, ethnic-cultural diversity, privacy,
freedom of belief and thought, information, enjoying the benefits of scientific
advances, real equality of opportunity, non-discrimination and a life free of

violence.
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“Life is the first right”, “life is an absolute right” and “both lives” were
expressions repeated like a mantra by those who maintained the
need to maintain the criminal status of abortion at any gestational
age. The appeal to Conventions, Treaties and Pacts that Argentina
signed, as well as the reference to the Constitution itself were raised in each of
these speeches, even ignoring strategic actors of these Treaties such as the
president of the Committee on the Rights of the Child who in person repeated

ad nauseam that there were no objections to this Convention.

The American Convention on Human Rights does not enshrine an absolute
right to life. Article 4.1, which establishes the right to life "in general, from the
moment of conception” implies a duty to protect life on a gradual and
incremental basis, as interpreted by the Inter-American Court of Human Rights
in the 2012 "Artavia Murillo" case3 .

Inter-American Court of Human Rights. Case “Artavia Murillo et al. (“in vitro
fertilization”) vs. Costa Rica.” Judgment of November 28, 2012. “The Court has used
various methods of interpretation, which have led to concordant results in the sense
that the embryo cannot be understood as a person for the purposes of Article 4.1 of
the American Convention. Likewise, after an analysis of the available scientific bases,
the Court concluded that “conception” within the meaning of Article 4.1 takes place
from the moment the embryo is implanted in the uterus, which is why before this event
there would be no grounds for the application of Article 4 of the Convention.
Furthermore, it is possible to conclude from the words “in general” that the protection
of the right to life under this provision is not absolute, but is gradual and incremental
according to its development, because it does not constitute an absolute and
unconditional duty, but rather implies understanding the provenance of exceptions to
the general rule.” Paragraph 264.

10
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The right to life of the embryo or fetus does not override the rights of

who gestates. The Inter-American Commission on Human Rights has explained that the
phrase "in general" present in the wording of Article 4.1 was due to the need to respect the
regulations of those countries that - like Argentina since 1921 - included assumptions of legal
abortion. The States that have ratified the ACHR have norms that decriminalize abortion in
some/several assumptions and even the assumption of voluntary interruption of pregnancy.

And this
does not violate the treaty.

These States, like Argentina, are part of the ACHR, which proves that Article 4.1 does not
work to prevent decriminalization, precisely because it does not establish an absolute right to
life of the embryo/fetus. Already in 1981, the Inter-American Commission on Human Rights
(IACHR) rejected the request to consider abortion within the first trimester unconventional. In

the case known as “Baby Boy”

4, Gary Potter -presidente de Catholics for
Christian Political Action directly raised the issue of the violation of Article 4 of the ACHR, as
expressed in the Court's ruling that acquitted a doctor who had performed an abortion, and
indirectly raised the issue of the unconventionality of the legality of the decision to abort that
the Supreme Court of the United States had resolved in the cases known as "Roe vs. Wade"

and "Doe vs. Bolton."

Judgment ayailable https://www.corteidh.or.cr/docs/casos/articulos/ in
seriec 257 esp pdf

* Inter-American Commission on Human Rights (IACHR), RESOLUTION No. 23/81, CASE
2141, UNITED STATES OF AMERICA. March 6, 1981. Available at https://
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The IACHR made an evolutionary interpretation of the positions of the delegations of the
different States Parties in their Declarations and resolved that the voluntary abortion

carried out in Boston did not contradict the ACHR, in particular with art. 4.5.

As for the Convention on the Rights of the Child (CRC), it does not enshrine protection
from the moment of conception, nor has Argentina made any reservation in this regard,
as can be seen from Law No. 23,849 approving the CRC. This was clarified by the

Supreme Court of Justice of the Nation in 2012 in the FALS ruling .

The Committee on the Rights of the Child (the body that monitors compliance
with the Convention) has explicitly recommended that Argentina review its criminal
legislation on abortion in order to guarantee the right to life of girls and adolescents. This
committee -

as well as others in the orbit of other Human Rights Treaties-

It is the one that marks the international interpretative agreements on the
CDN.

° Petition of the complainant: “This violation of the following rights enshrined in the
American Declaration of the Rights and Duties of Man - Chapter 1, Article | ("... right to
life..."), Article Il ("All persons are equal before the law without distinction as to race,
sex, language, creed or any other"; age), Article VII ("Every child has the right to
protection, care and assistance") and Article XI ("Every person has the right to the
preservation of his health...") - began on January 22, 1973, when the Supreme Court
of the United States issued its decisions in the judicial cases of Roe vs. Wade, 410 US
113* and Doe vs. Bolton, 410 US 179" (Par. 3 point b of Resolution 23/81).

° SCJIN in re “F., AL s/ medida autosatisfactiva” of 03/13/2012. Considering No. 13:
“This is because, as arises from the text of the law itself, while the Argentine State
made a reservation in relation to the application of article 21 of the Convention, with
respect to article 1 it limited itself to making an interpretative declaration (see in this
regard, Yearbook of the International Law Commission, 1999, Volume Il, A/CN.4/
SER.A/1999/Add.1, Part 2, Guidelines approved by the Commission at its 51st session
—1.2;1.3—)"

12
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And in this same intelligence, the President of the Committee on the Rights of the Child has
confirmed it, when he presented at the informative meetings of both Chambers, Luis Ernesto
Pedernera Reyna maintained that the same Committee urged the Argentine State to reject
the interpretation that life began at conception since “The Convention does not include
anything about conception, the State's reservation regarding this unilateral interpretation that
has nothing to do with the Committee” and added that “a child is any person or human being
under 18 years of age born”. In fact, the Recommendation issued by the Committee for
Argentina on June 6, 2018, indicates ensuring access to safe abortions and post-abortion care

services7 .

Nor does art. 73, paragraph 23 of the National Constitution constitute an objection to the
legalization of abortion, since its purpose is not the protection of intrauterine life but to ensure
social coverage for pregnant women. This was also interpreted in this sense by the Supreme
Court of Justice of the Nation in the FAL ruling: “.. the specific reference to the regulatory
framework for social protection of children, from pregnancy, is part of a specific assumption of
the constituent mandate to establish, in general, public policies that promote human rights.
Therefore, it is clear that this rule cannot be inferred as an impediment regarding the
conventionality of non-punishable abortions in general, and to the fact that the Constitution
does not provide for the protection of children from pregnancy, it is necessary to establish a

legal framework for the protection of children from pregnancy, which is ...

Observations of the United Nations. Convention on the Rights of the Child.

“Concluding observations on periodic reports

“Fifth and sixth combined in Argentina” (1/10/18) (Page 11)
http://acnudh.org/comite-onu-realizo-observaciones-a-argentina-sobre-derechos-de-la-
infancia/
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practiced in relation to the one that is the consequence of a violation, in particular”

8

Six years after the FAL ruling, the Human Rights Committee of

The United Nations issued its General Comment No. 36 where

It expressly indicates the State's need to prioritize health over the protection of fetal life,
in a document where, based on the recognition that the right should not be restrictive9 ,
“States Parties should facilitate safe access to abortion in order to protect the life and
health of pregnant women, and in situations where carrying the pregnancy to term
would cause the woman serious pain or suffering, particularly in cases where the
pregnancy is the result of rape or incest, or the fetus has a serious anomaly. States
Parties should not regulate pregnancy or abortion in a manner contrary to their duty to

ensure that women do not have to resort to unsafe abortions”10 .

The right to life is not absolute. In any case, it must be stated that the conventional
protection of life is gradual and incremental and is closely linked to the progress of

gestation and the

: SCJN in re “FAL s/ self-satisfying measure” of 03/13/2012. Consideration No. 9.
9

Human Rights Committee General comment No. 36 on article 6 of the International Covenant on Civil and
Political Rights, on the right to life: “The right to life should not be interpreted in a restrictive sense. It refers to the

right of individuals not to be subjected to acts or omissions intended or expected to cause their premature or

unnatural death, and to enjoy a life with dignity.”

(Parr.3). Available in
https://www.ohchr.org/Documents/HRBodies/ CCPR/GCArticle6/GCArticle6 SP.pdf

10
Human Rights Committee General comment No. 36 on article 6 of the International Covenant on Civil and

Political Rights, on the right to life op cit. Paragraph 9.
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acquisition of moral attributes susceptible to evaluation, such as the capacity to feel,

developed by the fetus only after the first trimester together with the neural stem.

Life and death are events that are strongly influenced by the political, religious, social,
health, moral and ethical culture of a community. However, in a democracy, the criteria

of life and death reflected in the laws must be the product of secular consensus.

Recognizing the State's obligation to gradually and incrementally protect life does not
mean recognizing the existence of a right to be born or, in the words of the Inter-
American Court of Human Rights: it does not mean that the embryo has "per se, the
right to have its life respected," but that this would depend not only on whether the
pregnant woman's right is respected but also on whether the woman wants to respect
the right that would correspond to the embryo, an eventuality that is too far removed
from the letter and spirit of Article 4.1 of the Convention and which, evidently, is related

to issues such as the legal regime of abortion"11 .

There is, in any case, the right not to be “arbitrarily deprived of life” (Article 4 of the
ACHR), which is not the same thing. And it is enough to look at our legal system to see

that this “arbitrariness” allows killing in a war not to be considered

" Inter-American Court of Human Rights Case “Artavia Murillo et al. (“in vitro

fertilization”) vs. Costa Rica. Judgment of November 28, 2012. (Page 18)
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a crime. In the same way, killing in the exercise of self-defense would be a criminally

reprehensible act, but it is not.

If life, on the other hand, depended exclusively on biological parameters, the possibility of
leaving advance directives to ensure a dignified death would be illegal, and it is not. And
going specifically to the field of reproduction and desire, if intrauterine life had absolute
protection in our legal system, abortion in cases of risky or forced pregnancies would not be

a legal option from the outset.

100 years ago.

Art. 4°- Voluntary interruption of pregnancy. Women and people with other

gender identities with the ability to gestate have the right to decide and
access the interruption of their pregnancy up to the fourteenth (14) week,
inclusive, of the

gestational process.

Outside the period provided for in the previous paragraph, the pregnant person has
the right to decide and access the termination of her pregnancy only in the following
situations: in

a) If the pregnancy is the result of rape, with the relevant request and sworn statement

from the pregnant person, before the intervening health personnel.

In the case of girls under thirteen (13) years of age, the sworn statement will not be
required;

b) If the life or overall health of the pregnant person is in danger.

Much has been said about the reasons for setting the legal limit at week 14 of

gestation. Is there a person before the

16
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week 147?

The category of “person” is a legal category, while the embryonic stages of intrauterine

life — egg, zygote, morula, blastocyst, fetus — carry definitions that depend on biology.

It happens that -artfully- they are often used in an "indistinct" way by those who do not
agree with the legalization of abortion, as a language resource that serves to autonomize
fetal life and endow it with a personality that it does not have for the law. Nor do these
concepts have the same meaning for science and it is very likely that a medical student
who, when taking a gynecology exam, speaks of a "baby" when referring to intrauterine
life, will fail. The same occurs with the reference to filiation ("son", "daughter" or "child")

which is relational. This link for the law is subordinated to a live birth.

The protection of the Civil Code is also invoked, which indicates in art. 19 that a person
exists to be born from conception, but this legal protection is conditional on a live birth
as indicated in art. 21. This means that the civil rights guaranteed to the unborn person
— inheritances, for example — are subordinated to a live birth, otherwise “it will be as if
the person had never existed”. But, in addition, the Civil Code governs the sphere of
private relations, while the Penal Code governs the field of crimes, two unrelated
spheres. In fact, both article 19 and art. 21 have the same wording as that contained in
the Civil Code of Vélez Sarsfield, and at no time did it prevent the validity and

constitutionality of the abortions permitted by law in the Code.

Penalty of 1921.

17
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The end of the first trimester is set as the limit for IVE, because up to that
point there is scientific agreement that the fetus is incapable of brain activity
because it has not developed its neuronal stem that allows it to perform
certain functions or actions proper to moral subjects, such as the action of
feeling pain, pleasure, cold or heat. This is what Ortiz Millan calls “sensitive
predicates’12 to mean that the character of a moral person coincides not
with mere biological existence, but with the capacity to have a minimum of
consciousness.

This biological data can be ethically assessed in the direction of recognizing
a certain value in that fetal life in such a way that, before this physiological
phenomenon located in the cerebral cortex, it is appropriate to affirm that
the embryo or the fetus, not being the subject of sensitive predicates, does
not have moral properties that justify considering the protection of that life
over the autonomy of the woman or the person who carries the child.

The limit of weeks, however, does not exist for the ILE in force since 1921
when the possibility of aborting forced or risky pregnancies was
decriminalized in art. 86 of the CP (CP). This point is of vital importance
especially in the case of girls who are victims of ASI (child sexual abuse),
since late detection of pregnancy is frequent as a result of the fact that the
disclosure is strongly influenced by pressures, fears and secrets surrounding
the pregnancy.

the situation.

Regulatory Decree No. 516/21 indicated regarding forced pregnancies that
“In no case will a judicial complaint of rape be necessary.” And regarding
risky pregnancies it established that “The danger

2 Ortiz Millan, Gustavo. 2009. “The Morality of Abortion”. Siglo XXI Editores. Mexico.
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The risk to life or health must be assessed and established by the health personnel
involved within the framework of the relationship between the health professional and
the patient. This danger implies the possibility of harm and does not require the
specific configuration of damage. In none of the cases provided for in this article is

judicial authorization required for access to the practice.”

Art. 5°- Rights to health care. Every pregnant person has the right to

access the interruption of their pregnancy.

pregnancy in the health system services or with its

assistance, within a maximum period of ten (10) calendar days from the
request and under the conditions established in this law and in laws 26,485,

26,529 and related laws.

Unlike what happened in Uruguay, Law No. 27,610 provides in Article 5 a

maximum period of 10 days to access health care that will ensure the right

to abortion. Within this period, therapeutic justification must be provided for
any necessary referrals, and it sets a limit within which to comply with the
health requirements that will be required depending on the particular case (e.g.

obtaining informed consent).

It is not a time limit for thinking, nor is it proposed for reconsideration. Nor does it
require the intervention of an interdisciplinary health team that must intervene
compulsorily. And although the time limit doubled that of the National Campaign
project, it will be limited by the bioethical principle of non-maleficence that obliges all

health care providers to abstain from causing harm to their patients.
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This means that if the 14-week limit approaches and the delay in guaranteeing the
benefit may put the IVE outside the law, the deadline can never be used against the

user, since damage will have been caused to her autonomy.

In this obligation of non-maleficence, every professional must shorten this period and

take all necessary actions to ensure that the practice is completed sooner.

At the same time, this article expressly lists all the rights that — as a user or patient — a
person who requires an IVE or an ILE has in any of the subsectors where the State

ensures access to health.

It is very important to include in the health imaginary that the abortion consultation —
whether IVE or ILE — has the same standards

of quality as any health consultation and also with the same rights for users - as "care
subjects” for Law No. 26,529 - and obligations for health personnel. Autonomy,

confidentiality, privacy, dignified treatment and freedom from non-violence

They are often commonplace in the context of health care.

abortion and post-abortion, which is why this enumeration, which could be legislatively
unnecessary, in the face of the resistance of subjects who are supposed to know in

their own field of health, becomes, in my opinion, essential.

Health personnel must guarantee the following minimum conditions and rights

in abortion and post-abortion care:

20
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a) Dignified treatment. Health personnel must observe dignified treatment,

respecting the personal and moral convictions of the patient, to eradicate

practices that perpetuate the exercise of violence against women and
people with other

gender identities capable of gestating;

Regarding the reference to dignified treatment, it is always interesting to

emphasize that those who decide to abort have their own religious, spiritual

and ethical preferences that must be respected. Intuitively, we tend to assume
that those who object on grounds of conscience have ethics and values, and
those who decide not to gestate do not. Part of the right to dignified treatment implies
recognizing the impact that these lack of respect have on the freedom of conscience of

users.

b) Privacy. All medical-assistance activities aimed at obtaining and
transmitting information and clinical documentation of the patient must

guarantee the construction and preservation of an environment of trust

between the health personnel and the persons requesting care, and
observe strict respect for their privacy, human dignity and autonomy of will, as
well as due protection of confidentiality; information will only be shared or their
family or companion will be included with their express authorization, in

accordance with the provisions of article 8 of this law.

The patient must also be protected from unlawful interference by third parties.

21
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In cases of rape in which the victims are girls or adolescents, the duty to report
the violation of rights provided for in article 30 of law 26.061 and the duty to file a
criminal complaint established in article 24, paragraph e), of law 26.485 within the
framework of the provisions of article 72 of the Penal Code, must be complied
with respecting the right to privacy and confidentiality of girls and adolescents,
their progressive capacity and best interests in accordance with the Convention
on the Rights of the Child, law 26.061 and article 26 of the Civil and Commercial

Code, and must not obstruct or delay access to the established rights.

in this law;

c) Confidentiality. Health personnel must create the conditions for

safeguarding confidentiality and medical secrecy throughout the entire

care process and also afterwards. They must inform during the
consultation that confidentiality is guaranteed and covered by medical

secrecy.

The patient has the right to have the right to confidentiality respected by any
person who participates in the preparation or management of clinical
documentation, or has access to its content, unless expressly authorized in

writing by the patient.

On January 24, 2013, a young woman we call “Mary Magdalene” was accused

of abortion by the doctor who received her at the emergency room of a Public

Hospital in Tucuman.

She was prosecuted for 3 years until she was acquitted in 2015.

22
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in a ruling that stated “The medical record is the basis of the accusation (...) This document can
never be used against a patient. The medical record must be protected by doctor-patient
confidentiality. As far as this document being used to prove a criminal act, the confidentiality that
prevails between health professionals and their patients is violated (...) In short, it is necessary

to refrain from reporting and maintain secrecy when a report exposes the patient to a lawsuit’13 .

Despite the forcefulness of this judicial decision, the same Judge and all the local review bodies
refused to investigate the obstetric and institutional violence that she reported in the context of
her post-abortion care. And over the years, not only the Criminal Investigation Judge, but also
the Court of Appeals and the local Court confirmed the decision of the Prosecutor to file the
complaint with the argument that “in the face of suspicion of abortion maneuvers, doctors have
an obligation to report” and adding to judicial misogyny the class bias, the Prosecutor Arnoldo

Suasnabar argued that “the doctor-patient relationship is not formal in

. 14
the public sector”

In addition to validating the abortion complaint, the Tucuman Judiciary thus removed the health
care of poor patients - those at the Hospital - from the framework of rights that already regulated

privacy and health confidentiality in Law No. 26,529.

¥ Judgment of 9/8/2015, issued by the Judge of Guarantees Carlos Pisa,

in File No. 14339/2012 processed in the Capital Judicial Center of San
Miguel de Tucuman.

“ File No. 24369/2012 processed before the Complex Crimes Prosecutor's
Office of the Capital Judicial Center of Tucuman.
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Eight years passed before the Supreme Court of Justice of the Nation revoked the
order to archive the case and ordered the Judiciary of Tucuman to reopen the
investigation for violation of professional secrecy and post-abortion violencel5,
emphasizing precisely the violation of the State's obligation to investigate with enhanced
due diligence the reported violence (arts. 7 and 8 of Law 26.485). It took the local Court
another two years to effectively order the Public Prosecutor's Office to unarchive the

casel6.

Had the Ministry of Health and the Judiciary paid attention to the Maria Magdalena
case in 2012, “Belén”17 would never have been in prison because her criminalization
was the result of the violation of secrecy, institutional violence and obstetric violence

that inscribed a fierce message on her body in 2014, and a little on everyone's.

When we defended “Belén” from the Mujeres x Mujeres Foundation (MxM from now
on), we maintained in 2016 that professional secrecy was violated on 3 occasions: first

when health personnel took the event out of the strictly health-related orbit

1s Judgment available in

https://siconsulta.csjn.gov.ar/sjconsulta/consultaSumarios/buscarSumariosFallo.htm
17idSumario=151454
16

“Tucuman: the Court ordered an investigation into medical violence in the care of a patient
miscarriage"
Journalistic note by Mariana Carabajal published in Pagina 12. Available at https://www.paginal2.com.ar/384440-tucuman-la-corte-ordeno-investigar-

violencias-medicas-en-la-17

Judgment available at: http://www.saij.gob.ar/corte-suprema-justicia-local-

£217240000-2017-03-73/173456789-000-0427-10ts-eupmocsallaf?

utm saurce=newsletter-
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obstetrician and police personnel were allowed into the operating room;
secondly, when she handed over her medical records when requested
by police personnel and the Public Prosecutor's Office; and finally, when
those who treated her in the Hospital and were obliged to preserve her
privacy, declared a homicide case against her in court.

The Inter-American Court of Human Rights, 5 years after Belén was
imprisoned, held in the case “Manuela vs. El Salvador": By virtue of
the right to privacy and the right to health, people have the right to
confidential medical care and to the protection of health data. Such
protection results in the fact that the information that the doctor obtains
in the exercise of his profession should not be disseminated and is
privileged by professional secrecy. This includes both the information
shared by the patient while being cared for, as well as the physical
evidence that medical staff may observe when providing medical care.
In this sense, doctors have a right and a duty to maintain confidentiality
regarding the information to which they have access in their capacity as
doctors. And it expressly valued that: “the doctor had the obligation to
refrain from testifying about the information that she knew from having
provided medical care to Manuela and to refrain from sharing confidential
information.

The Court also considers that the personal data contained in the medical
record is sensitive data, which could only be disclosed under authorization
from a competent authority." ®

Regarding confidentiality and privacy, it is important to make express
reference to the fact that both the clinical documentation that structures the

8 Inter-American Court of Human Rights. Case “Manuela* and others vs. The
Salvador”. Judgment of November 2, 2021.
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Legal or legally permitted abortion consultation, as well as the information circulating
in the care, are protected by the obligation to maintain confidentiality that prevents
health personnel from revealing the information to family members, and even to a
judge, without consent. This legal and ethical obligation does not give way to any other
person other than the owner of the information and recipient of the protection: the

patient.

It should not be forgotten that the obligation to maintain confidentiality is extinguished
with the death of the health professional, not even with the death of his patient, which
is why it is truly discouraging that this ethically erroneous reference has been included
in the regulations of the law, especially if one considers the fact that there are many

forms of judicial health activism to resist the right to decide, so that creating confusion

around the current standards is harmless.

At a time when conservatism is under siege

strongly the right to decide, it is important that health personnel do not give up their
health obligations to safeguard clinical documentation and keep secret what they learn
during the abortion consultation, so that it is a quality consultation and public policy is

effective.

d) Autonomy of will. Health personnel must respect the decisions of

patients regarding the exercise of their reproductive rights, treatment
alternatives and their future sexual and reproductive health. The patient's

decisions must not be subject to judgments derived from considerations
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personal, religious or axiological reasons by health personnel, their free

and autonomous will must prevail;

e) Access to information. Health personnel must actively and respectfully

listen to patients in order to freely express their needs and preferences. Patients
have the right to receive information about their health; the right to information
includes the right not to receive inappropriate information in relation to the

information requested.

Information must be provided on the different methods of abortion, the scope and
consequences of the practice. This information must be up-to-date, understandable,

truthful and provided in accessible language and formats.

Health personnel and public authorities have the obligation to provide available
information on the rights protected by this law in a dynamic manner and

throughout the entire care process, even if there is no explicit request;

Autonomy and information go hand in hand for the effective exercise of the right to
decide.

It is a great success that the obligation to inform with the scope and provisions that the
casuistry of abortion health care has been expressly established, which includes, in the
face of a consultation for pregnancy, the need to receive information about the legality

of 2 possible therapeutic courses of action: gestating and giving birth; or aborting. This

information is presumed
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mistakenly known is key to an autonomous exercise of

the rights inherent to sexual sovereignty.

In the case of clinical care of girls, boys and adolescents who are victims of sexual
abuse, the obligation to keep secrets and the obligation to “report” sexual abuse to the
Public Prosecutor’s Office coexist within the health field, which is contained in the
Provincial Criminal Procedure Codes, in art. 18 of Law No. 26,485 and in the sanction

of Law No. 27,455 that modified art. 72 of the Penal Code, placing all sexual abuse as
crimes of public investigation. In this case, it would function as a “just cause for revealing
a secret” with respect to the general rule of keeping silent and keeping a secret. That is

why it is important to privilege the implementation of the

However, the obligation to report or “reporting to the courts”, as it is called in some
provinces, is not simply about throwing the sexual life of the victims into the judicial

system and thus ignoring a problem.

According to the Protocol for the Care of Victims of

Sexual Violations prepared by the Ministry of Health of the

Nation “In cases of rape or abuse of minors under 18 years of age, the health team must
carry out an initial approach — emergency interventions — refer to specialized services,
report the fact to the rights protection agencies corresponding to that jurisdiction and
report to Justice at the agreed time and in the agreed manner, taking into consideration
the progressive autonomy of the girl, boy or adolescent, their best interests, their social

network and the rights of the child.
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of containment and the risk to which the victim is exposed in each case” 19. This means
that health personnel must first prioritize the containment of the victim, ensure their
personal integrity and safeguard their subjectivity, and then, within the framework of an

action coordinated with the Child Protection System in each case,

province to attempt punitive prosecution of the crime.

When the victim's first attention is mistakenly focused on the criminal complaint,
institutional and social re-victimizations may occur, which undermine the comprehensive

approach and place the patient in a more vulnerable situation.

In the case of victims of sexual abuse who are of legal age, the obligation for health
personnel to report sexual violence gives way to the express exception created by art.
24, subsection d) of Law No. 26,485, which recognizes only the victim's legitimacy for
this procedure. In the often paternalistic zeal of health personnel, they tend to prosecute
these cases outside the will of the victims and this brings about serious problems in
comprehensive health, since the decision to urge institutional mechanisms to punitively
prosecute a sexual offense is a very personal decision of the person who has been the

victim of this violence.

* Protocol for the care of victims of sexual assault. Ministry of Health
of Nation. (2021)

Available at https://bancos.salud.gob.ar/sites/default/files/2021-

05/Praotacol Care for Victims of Sexual Rape 2021 5 pdf

29


https://bancos.salud.gob.ar/sites/default/files/2021-05/Protocolo_Atencion_Personas_Victimas_Violaciones_Sexuales_2021_5.pdf
https://bancos.salud.gob.ar/sites/default/files/2021-05/Protocolo_Atencion_Personas_Victimas_Violaciones_Sexuales_2021_5.pdf

Machine Translated by Google

The common denominator of many of these complaints or

The prior communication, held by health personnel who are conscientious objectors,

is to open a judicial door that prevents the achievement of an abortion permitted by
law. Therefore, it is important to highlight that it is a maleficent action - this in bioethical
terms implies an action deliberately carried out by health personnel to cause harm to
their patient - to focus on judicial issues rather than health obligations aimed at
restoring the state of complete physical, psychological and social well-being of the

person seeking health care.

In this article, autonomy is closely linked to the right to receive information and to
respect for one's own worldviews. In this regard, art. 6 of the law once again highlights
the importance of the role of health personnel in strengthening reproductive sovereignty

when it details the guidelines of this health obligation.

Regarding conscientious objection, Article 10 returns to the importance of autonomy
when, in regulating conscientious objection, it restores the health obligation to derive
legally as the only health solution for health personnel that allows them to preserve

their own integrity of conscience, without affecting the autonomy of their patient.

The obligation to provide information on the legality of IVE, which is often a resource
used by objectors to impose heteronomous life plans, is clearly established in such a

way as to avoid maliciously failing to comply with this requirement.
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One of the fictions that law accustoms us to is that it is “presumed known” after the
publication of the laws, therefore, the importance of regulating in this way the health
obligation to inform and at the same time, prevents the hegemonization of the standard
of autonomy to make decisions according to the parameters of an “over-informed
patient” who is not the average person who goes to the consultation. Ignoring the latter
can lead to mistakenly ignoring that all people do not know the law, and therefore,
neither their rights. The special mention of the need for “updated” information -this is

based on the

latest scientific evidence - completely rules out the possibility of offering a curettage if

there is no therapeutic justification for it.

The right to receive information also includes the right to refuse it and can be invoked,
for example, when a doctor requests fetal imaging studies (ultrasounds) or when offered
to listen to a heartbeat, which are often used as techniques to influence a decision. If
the ultrasound is necessary and there is a medical justification for it in the interest of
health, each user can, within the framework of this right, demand that the person
performing the ultrasound turn the screen and turn off the sound so that their autonomy

is not affected.
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We particularly highlight subsection f) which speaks of the “quality” of IVE
care. This allows us to demand — as in any evaluation of good or bad medical
practice on any pathology — how much diligence, expertise and observance
of regulations have been made available by health personnel. And at the
same time, it would dismantle the possibility that provinces that are especially punishing
of the right to decide, health personnel would withhold a pharmacological abortion,
which is the method recommended and preferred by the World Health Organization for

its benefits for those who have an abortion for years20 .

It may be thought that curettage is out of date and belongs to bygone eras, so it is useful
to keep in mind that in many institutions this surgical treatment is often proposed as a
trump card by objectors to dissuade the decision to abort; and also as a tool of

punishment for those who arrive in a post-abortion situation.

Quality care for an advanced pregnancy requires asystole. This means producing
intrauterine fetal death to avoid a live birth. Especially in the case of girls, where late
detection of pregnancy is the result of late unveiling, we note with concern that the

method of uterine evacuation is often confused with the actual pregnancy.

* Clinical practice manual for safe abortion. World Health Organization

Health (WHO). (2014) Available at
https://apps.who.int/iris/bitstream/handle/10665/134747/9789243548715 eng.pdf;
jsessionid=52C21CF20816FD487C2B5DCAABB889D9?sequence=1
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the interruption of pregnancy and that prevents abortion from taking place and being
protected by law. That is to say, it does not matter whether the uterine evacuation is by
Caesarean section or low-level, what matters for abortion to be legal and the practice of
ILE to be protected by law is that the interruption of intrauterine life is effectively

guaranteed medically before evacuation.

Art. 6° Information and treatment on abortion and sexual and reproductive health.
Once the request for voluntary termination of pregnancy has been made
in accordance with article 4, the health establishment will make available

to pregnant persons who so require, within the framework of the National

Program for Sexual Health and Responsible Procreation, Law 25.673, the

following:

a) Information on the procedure to be carried out and the necessary aftercare,

following the criteria of the previous article;

b) Comprehensive care of your health throughout the entire process;

c) Support in health care and adequate and accessible information to the needs
of each person, scientific, updated on the different contraceptive methods
available, as well as the provision of contraceptive methods provided for in the
Mandatory Medical Program (PMO) and in Law 25,673 or the regulations that

replace it in the future.

These services are not mandatory for the patient nor are they a condition for

carrying out the practice.
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Information is key to making free and informed decisions. Therefore, it is
essential to establish in detail how information should be provided in abortion

care.

A law that takes into account the intersectionalities of its recipients is a fairer law insofar
as it seeks to compensate for the inequality inherent in the health relationship, but also
the inequality of power that structures gender identities that are more disadvantaged
than others according to the variables of subordination that are added in a person to
their gender condition. For this reason, the value of obliging health personnel to inform
about IVE as a therapeutic alternative available to any person who is pregnant up to
week 14 was pointed out in the previous article, in order to prevent the scarcity of
symbolic resources of those who are unaware of this legal option from leading to forced

maternity that devastates the

autonomy.

Information about the treatment is also very important and should be recognised as
mandatory, since biomedical powers and the asymmetry inherent to the healthcare
relationship tend to avoid giving too much information about medical procedures and
obtaining flawed informed consents if the person who will undergo the procedure agrees
to it, but without knowing for certain: risks, advantages, warning signs and courses of

action in the face of a particular symptom.

Along the same lines, art. 6 indicates the obligation to make pre- and post-abortion
counseling available, but expressly recognizes that these services “are not obligatory

for the patient, nor a condition for
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the performance of the practice”, which rules out a space for medical paternalism that
could deepen the inequality of power inherent in the healthcare relationship and destroy

the autonomy of the user.

Decree No. 516/21 did not indicate anything about this article, but it is useful to keep in
mind that art. 7 of Law No. 26,529 provides that non-invasive or non-surgical procedures
must be sufficiently verbally consented to, which does not prevent it from being recorded
in the Medical History, but it does avoid the health and bureaucratic paraphernalia that
is carried out with this very personal process to the point of turning it into a mere formal

act of signing forms.

which would not withstand any bioethical or legal test if the patient has not received
sufficient, clear, truthful information, based on scientific evidence and in accordance

with her/his skills, to enable her/him to make and express a free health decision.

Art. 7°- Informed consent. Prior to performing a voluntary termination of
pregnancy, the informed consent of the pregnant person expressed in

writing is required, in accordance with the provisions of Law 26,529 and

related laws and Article 59 of the Civil and Commercial Code of the

Nation. No one may be substituted in the personal exercise of rights.

of itis

Art. 8°- Minors. Within the framework of the provisions of

the Convention on the Rights of the Child, Law 26.061, Article 7 of Annex | of
Decree 415/06, Article 26 of the Civil and Commercial Code of the Nation and
Resolution 65/15 of the Ministry of Health of the Nation, the request for voluntary

termination of pregnancy
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must be carried out as follows:
a) Persons over sixteen (16) years of age have full capacity to give their consent

in order to exercise the rights granted by this law;

b) In the case of persons under sixteen (16) years of age, their

informed consent will be required in accordance with the terms of the

previous article and the procedure will be followed in accordance with

the provisions of article 26 of the Civil and Commercial Code and resolution 65/15
of Health of the Nation in accordance with the Convention of the

Children's Rights, Law 26,061, Article 7 of Annex | of Regulatory Decree 415/06

and Regulatory Decree 1,282/03 of Law 25,673.

According to Decree 516/21, as Law No. 26,529 already did on this same

subject, “The granting of informed consent must be recorded in the medical

record. In cases where, due to the condition of the pregnant person, consent
cannot be issued in writing, it will be granted in a format that is accessible to
them, such as Braille, digital, audio, among others, and it must be incorporated into

the medical record.”

In both cases, when it comes to clinical care for patients of all ages and minors, the

decision always belongs to the patients.

Autonomy is often mistakenly confused with consent.

informed, when in reality the first concept refers to the right to make self-referential
decisions in reproductive processes and the second refers to the health process

through which
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Quality information circulates to promote free decision-making about a person's own
biological processes. They are linked, but they are not equivalent concepts that

replace each other.

with another.

Something similar happens with the notion of “informed consent” -
process of providing information in order to obtain an informed decision - which is

often equated with signing the form proving that the consent process was carried out

just.

Having made this clarification, there are usually no problems in this area with adults.
Even more so with children and adolescents, despite the fact that they are subjects of
rights under the Law, and not objects of protection. The latter requires recognizing
their sufficient autonomy to make reproductive decisions for themselves that involve
their development, their life and their health, provided that they have certain, truthful

information, in accordance with their skills and based on scientific evidence.

Our Civil and Commercial Code legalized, in 2015, the concept of progressive
autonomy to decide on “medical treatments.” Art. 26 establishes that children and
adolescents who have the “necessary maturity” have the right to have their opinion
taken into account. This means that, even before the age of 13, where their consent
is complemented by that of their legal representatives, if they have the capacity to
understand what is happening to their health, what a pregnancy implies in their lives,
how it affects their life plan, what their medical possibilities are in terms of biological
complications, what are the risks they run in the face of a pregnancy at their young
age, which of these are the reasons for their decision-making process, and how they

can be protected from the consequences of pregnancy.
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risks they are willing to take, what therapeutic alternatives are available
for their case and what benefits each course of therapeutic action brings
to their specific case, they will be in a position to freely and autonomously
make decisions that involve their health and life.

This same criterion was contained in Law No. 25,673, which created the
Sexual Health and Responsible Procreation Program, although the age
at which adolescents are presumed to be competent has now been
lowered from 14 to 13 years.

Art. 26 of the Civil and Commercial Code of the Nation indicates who
decides and how that decision will be documented through what is known
as informed consent and establishes different casuistry according to age
and type of treatment. For pregnant people over 16 years of age, the law
guarantees the same rights as women over 18, so you can decide
exclusively and without any type of intervention or interference from third
parties, assistance or legal representation, to abort or carry out

go ahead with your pregnancy.

Within the category of “adolescents,” which includes people between 13
and 16 years of age, the law presumes the possibility of freely deciding
— that is, without any type of support system — those treatments that are
not invasive, that is, that do not compromise or put integrity at risk. Only
when the treatment is invasive or compromises integrity, will a support
system be necessary to “consent” to the practice. And if there is a
contradiction between the person who intervenes to complement the
consent and the decision of an adolescent, the disagreement does not

apply.
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judicialized, but rather the convenience or not of the medical act for the health of the

adolescent must be decided, respecting the best interests of the person who is pregnant.

Those under 13 years of age will always decide, but consent must be supplemented by
that of their parents, legal representatives or emotional guardian. This does not imply

failing to take into account their decision, and much less ignoring it.

Regarding the criterion of invasiveness, this article includes the same parameters of the
progressive autonomy of Resolution No. 65/2015 of the Ministry of Health of the Nation,
interpreting the term “invasiveness” to indicate that they must be serious treatments that
imply “risk to life or serious risk to health”. That is, all treatments that do not put the lives

of adolescents at risk can be decided and consented to exclusively by them.

Thus, the concept of progressive autonomy was not invented by Law 27,610 but already

existed before.

The recognition of the “progressive” autonomy of children and adolescents is also based
on their right to privacy, which prevents health personnel from ignoring the degree of

maturity their patient has when it comes to understanding and assessing their options.

Beyond the sufficient maturity to decide on specific medical treatments, it is a human

right of all children and adolescents.
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to be heard and for their decision to be taken into account in scenarios where their

autonomy is compromised.

In any case, and unless there is a very severe mental disability, it is correct to assume
that any child is capable of understanding what it means to gestate, give birth and care
for. Therefore, they can always decide and must be listened to. And if, in the face of the
information that the professional provides them about the risks that pregnancy and
childbirth entail in the life of any child, they decide to abort, the health action intended
to maintain that they do not understand what is happening to them and, therefore, that

they are not capable of deciding to abort violates progressive autonomy.

Art. 9°- Persons with restricted capacity. If the person is a person with

restricted capacity by court order and the restriction is not related to

the exercise of the rights granted by this law, he or she may give his or
her informed consent without any impediment or need for prior
authorization and, if he or she so wishes, with the assistance of the support

system provided for in article 43 of the Civil and Commercial Code of the Nation.

People who act as support systems do not represent or replace the person

with a disability in the exercise of their rights and, therefore, it is necessary

that the design of the support system incorporates adequate safeguards so

that there is no abuse and decisions are made by the holder of the right.
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If the court ruling restricting capacity prevents consent from being given
for the exercise of the rights provided for in this law, or the person has
been declared judicially incapable, he or she must give his or her
consent with the assistance of his or her legal representative or, in the
absence of this, that of a close person, in accordance with the terms of

article 59 of the Civil Code and
Nation's Commercial.

Decree No. 516/21 regulates this article and clarifies that “If there is, in
accordance with the terms of article 38 of the Civil and Commercial
Code of the Nation, a court ruling restricting capacity that prevents
consent from being given to terminate a pregnancy or the person has
been declared judicially incapable under the terms established in the
ruling, by the person designated or appointed as a representative in
accordance with the provisions of section c) of article 101 of the Civil
and Commercial Code of the Nation, or in the absence of this person,
by a close person, in accordance with the terms of the last paragraph
of article 59 of the Civil and Commercial Code of the Nation. In no case
shall judicial authorization be requested to access the termination of
pregnancy)”

All people with the capacity to bear children, with or without disabilities,
can make their own decisions regarding the exercise of their
reproductive rights, treatment alternatives and their future sexual and
reproductive health.

It must be ensured that reasonable adjustments and support systems
are in place (in the latter case, if the person requests them) to allow the
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people with disabilities (PWD) and all those who require it can understand
the content of the document and record their wishes, as will be seen in
the following sections.

Reasonable adjustments are the necessary and appropriate modifications
and adaptations to ensure that people enjoy or exercise, on equal terms,
all human rights and fundamental freedoms (Convention on the Rights of
Persons with Disabilities, art. 2).

The Protocol prepared by the Ministry of the Nation for the purposes
of standardizing good practices in access to health care clarifies that "As
highlighted in Resolution 65/2015 of the Ministry of Health of the Nation,
in those exceptional cases in which the signature cannot be issued in
writing, in accordance with article 7 of Law 27,610, it may be provided in
any format (Braille, handwritten, digital, audio, etc.) or language, including
native languages.

The key point is to make it clear that the person understands the
information and expresses his or her wishes in this regard.

In all cases, it is important to keep in mind that the holder of the right is
always the one who expresses his/her will, even in cases where he/she
requests assistance from his/her parents or relatives or from a support

system to provide his/her consent.

Art. 10.- Conscientious objection. The health professional

@; who must intervene directly in the interruption of pregnancy
\ has the right to exercise conscientious objection.
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For the purposes of exercising the same, you must:

a) Maintain their decision in all areas, public, private or social
security, in which they practice their profession;

b) Refer the patient in good faith to be treated by another
professional in a temporary and timely manner, without delay;

c) Comply with the rest of their professional duties and legal
obligations.

Health personnel may not refuse to perform an abortion if the life or
health of the pregnant person is in danger and requires immediate
and urgent care.

Conscientious objection may not be claimed to refuse to provide
post-abortion health care.

Failure to comply with the obligations set forth in this article will
give rise to disciplinary, administrative, criminal and civil sanctions,
as appropriate.

Art. 11.- Conscientious objection. Obligations of health
establishments. Those health providers in the private or

social security subsector that do not have professionals to
perform the abortion due to the exercise of the right to
conscientious objection in accordance with the previous article,
must foresee and arrange for the referral to a provider that effectively
performs the service and that is of similar characteristics to the one
that the person requesting the service consulted. In all cases, the
performance of the practice must be guaranteed in accordance with
the provisions of this law. The procedures and costs associated

with the referral and transfer of the patient will be the responsibility
of the provider that makes the referral.
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All referrals contemplated in this article must be billed according to the coverage in

favor of the provider that carries out the practice.

Conscientious objection was born as a noble tool to resist oppression and

protect those minorities who, in the game of majorities, could see their
subjectivity unjustly destroyed. In our country, the first jurisprudential precedent
that recognized conscientious objection was the “Portillo” case, in which a conscript asked
to be exempt from receiving military training that would enable him to take up arms, where
the Court made it clear that it recognized this possibility only because it was a time of
peace. And it also stated: “The solution would be different if the country and its institutions
were in a war situation, because, in this case, no one would doubt the right of the
constitutional authorities to demand from the citizens the responsibility of defending, with

the noble service of arms, the independence, honor and integrity of Argentina.”

21

Unfortunately, this “exception” tool, in relation to sexual rights in general and abortion in

particular, inverts its creation logic and functions in fact as a “rule”.

This is how institutions emerge which, by having only objecting personnel, effectively
remove legal medical services from the healthcare offer: the favourite is the legal

interruption of pregnancy.

2 Supreme Court of Justice of the Nation in re “Portillo, Alfredo s/Infr. Art. 44 law
17.531" of 04/18/1989.
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The lack of control over the objection would not be possible without
the silent collaboration of political decision-makers who support this
aggressive behaviour towards users. Therefore, the limitations
established by the legal regulation of this institute regarding the
provision of medical abortion are very appropriate.

First of all, the possibility of objecting is strictly limited to those who are
“health professionals who must directly intervene in the interruption of
pregnancy” and this clears up the doubt about whether someone who
holds an administrative position within a Healthcare Institution or who
belongs to a specialty other than clinical abortion care can or cannot
be a conscientious objector. Here, in Tucuman, there are, for example,
“Accountants for Life” which reveals that more than the need to
preserve conscience in the face of a service that may compromise
one’s own ethical values, there is a political and collective position
against the law, which are completely different things.

Nor would those who work in the Hospital Pharmacy that distributes
the drugs with which abortion treatment is initiated, or the nursing staff,
be conscientious objectors. Just to give some examples of this
restriction.

Another important limitation, which is not new but is correctly
established for the specific case of abortion care, is mandatory referral.
The obligation to refer for all conscientious objectors who are consulted
about a legal abortion comes from current legislation regarding legal
and ethical obligations for the practice of the profession.
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Law No. 26,529 regulates the “essential rights in the relationship
between the patient and the health professional(s), the health insurance
agent(s), and any effector in question” and establishes in art. 2,
paragraph a), when it provides for the right to receive health care, that
“The patient, primarily children and adolescents, have the right to be
assisted by health professionals, without prejudice or distinction of any
kind, as a result of their ideas, religious or political beliefs, socioeconomic
status, race, sex, sexual orientation or any other condition.”

In the event that the provider is not willing to ensure the patient’s right
to receive healthcare, the same art. 2, paragraph a) provides for the
figure of referral when it establishes that “The acting professional may
only be exempt from the duty of assistance when another competent
professional has effectively taken charge of the patient.” Decree No.
1089/12, which regulates Law No. 26,529, has been indicating for
several years the forms of registration and specification of the obligation
to refer by establishing: “The mention of the new treating professional
must be documented in the clinical history if there is a referral, or the
decision of the patient to require the services of another professional.”

In the same line of legal obligations, referral is included as an ethical
obligation of doctors. The COM.RA Code of Ethics indicates in art. 203
that “You have the right to refrain from carrying out practices contrary
to your ethical conscience, even if they are authorized by law. In this
case, you have the obligation to refer him to another doctor.” And the
AMA Code of Ethics (3rd Ed. of 2016) provides in art. art. 475 “The
doctor, in accordance with his principles
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philosophical, religious, moral and conscientious objections, may
excuse himself from prescribing contraceptives or placing intrauterine
devices or others, and must also in all cases inform the patient clearly
and truthfully and refer him to another colleague for the requested
purpose.”

In this line of delimiting the harmful effect of a poorly exercised
conscientious objection, the impossibility of conscientiously objecting
to post-abortion care is inscribed, since on that occasion the moral
dilemmas surrounding the beginning of life have already disappeared
in the face of an interruption that has already ended intrauterine life
outside of health intervention, and then it becomes unfounded to invoke
protection to be freed from providing health care.

In other words, whoever refuses to care for a person in a post-abortion
situation is clearly trying to morally punish someone who has already
made a decision and carried out a procedure that the objecting
personnel do not morally agree with, rather than protect their own
beliefs, and therefore, this option is not legal.

Conscientious objection is woven and unwoven politically under the
cover of the lack of secularization of the law that prevents the
implementation of key policies to prevent unintended pregnancy in the
provinces. | am specifically talking about the hypocrisy of preventing
the implementation of ESI under the slogan “don’t mess with my
children” or of denying the provision of methods by questioning
progressive autonomy, the number of children or the decision not to
have them, to then invoke those same policies to deny the right to
decide or push women into forced motherhood or unsafe abortions.
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The problem with conscientious objection is that it is turned into politics.
The danger of conscientious objection that is institutionally ungoverned
and without state control is that it seeks to empty public policies
designed for access to sexual health of content. It will be a titanic
challenge for the State to guarantee the population that the freedom of
worship of some does not consolidate the health subordination of
others who also have freedom of conscience.

This same line of coherence is required of the objecting personnel in
section 1) who maintain the same objection in the public and private
spheres, so that it is truly conscience that governs the health care that
each professional guarantees or withholds, and not the possibilities of
economic gain. Something that, although regrettable, often occurs not
only in the face of requests for legal abortions, but also for tubal lysis.

These limits for the proper use of this tool, if they are truly supervised
by those who have authority over public health policies, should allow
conscientious objection to function without translating into barriers to
access to information and health, and without thereby harming potential
patients.

For decades, international organizations have affirmed that
conscientious objection by health professionals22
must be effectively controlled because "such freedom

* Inter-American Commission on Human Rights (IACHR) OAS/Ser.L/V/II. Doc. 61,
November 22, 2011. “Access to information on reproductive matters from a human
rights perspective.” Available at http://
www.cidh.oas.org/pdf%20files/mujeresaccesoinformacionmateriareproductiv

apdf

48


http://www.cidh.oas.org/pdf%20files/mujeresaccesoinformacionmateriareproductiva.pdf
http://www.cidh.oas.org/pdf%20files/mujeresaccesoinformacionmateriareproductiva.pdf

Machine Translated by Google

could collide with the freedom of patients. And consequently, the balance
between the rights of health professionals and the rights of patients is
maintained through the reference (...)

For example, if a woman requires information and services regarding
family planning and/or other legal reproductive health services, and the
health professional has his or her own convictions regarding the use of
such services, he or she is obliged to refer the patient to another health
provider who can provide such information and services. This is in order
to avoid creating barriers to access to services.” (Par. 95).

It is auspicious that the institutional objection of conscience, which
religious conservatism has so strongly advocated, has been discarded

and that, instead, the State has taken the brave decision to recognize
what in practice functions as such. This is the superposition of individual
objections that become de facto an institutional objection. | celebrate art.
11 insofar as it provides that the referral in cases where all the
professionals of an Establishment are objectors will be at their expense,
this is faced financially by the clinic that does not guarantee this practice,
and also by a facility with the same characteristics, that is, that has similar
levels of care in terms of clinical care, building infrastructure and amenities.

Finally, Decree 516/21 indicates that “health personnel may not refuse to
perform the termination of pregnancy in case of emergency, when the
practice must be performed urgently because not performing it immediately
would put the physical health or life of the pregnant person at risk.”
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Art. 12.- Coverage and quality of benefits. The public health
sector, social works framed in Law 23,660 and Law 23,661,
the National Institute of Social Services for Retirees and
Pensioners created by Law 19,032, health entities and
agents included in Law 26,682, of the regulatory framework for

prepaid medicine, entities that provide care within the regulations
of Decree 1,993/11, social works of the armed forces and security
forces, social works of the Legislative and Judicial Branches and
those included in Law 24,741, of university social works, and all
those agents and organizations that provide medical-assistance
services to affiliated or beneficiary persons, regardless of the
legal status they have, must incorporate the comprehensive and
free coverage of voluntary termination of pregnancy provided for
in this law in all the ways recommended by the World Health
Organization. These benefits are included in the National Health
Care Quality Assurance Program and in the PMO with full coverage,
together with diagnostic benefits, medications and support
therapies.

Health personnel must respect and ensure abortion treatment in
accordance with WHO standards and within the framework of
human rights. Quality in the provision of services includes
technical, service and interpersonal aspects related to timely,
effective, safe, equitable, and person-centered access to care.

health. (WHO, 2020).
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The express regulation of the incorporation of medical services for IVE and ILE within
the PMO (Mandatory Medical Plan) implies the impossibility of the State and Social

Works to provide social coverage for the right to decide to abort.

Since this medical service is legal and is listed by the State within the Mandatory Medical
Plan (PMO), it automatically becomes part of the minimum guarantee level in terms of

health care.

The procedure for terminating pregnancy with medication has proven to be acceptable
in many settings, even in low-resource countries, and ensures a high percentage of
outpatient practices, so that the health system does not contract with the occupation of

beds.

The medication recommended by the WHO is Misoprostol combined with Mifepristone,
since the latter drug considerably increases the effectiveness of the treatment, decreases
the biological response time and also reduces pain. Both are included in the “List of
essential medicines” of the World Health Organization (WHO) since 2005 and constitute
the most effective and safest regimen for medical abortion. However, Mifepristone is not
yet registered in our country, which is why the current urgency of the health portfolio is

to obtain the approval of the ANMMAT for its free circulation and gynecological use.

The practice of IVE and ILE can also be performed using an instrumental procedure.

The recommended practice is
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manual or electric vacuum aspiration. Uterine curettage has been considered
an obsolete method by the WHO for many years, given its risks for the pregnant

woman.

In those places where curettage is the standard practice, every effort should
be made to replace it with vacuum aspiration, in order to improve the safety
and quality of care. Both curettage and MVA are included in the legal services

included in the social coverage system of the PMO23 .

Art. 13.- Comprehensive sexual education and sexual and

reproductive health. The national State, the provinces, the

Autonomous City of Buenos Aires and the municipalities have the
responsibility of implementing Law 26.150 on Comprehensive
Sexual Education, establishing active policies for the promotion and

strengthening of sexual and reproductive health for the entire population.

These policies must be framed within the objectives and scope established
in laws 23,798, 25,673, 26,061, 26,075, 26,130, 26,150, 26,206, 26,485,

26,743 and 27,499, in addition to the laws already cited in this law. They
must also provide training on gender perspective and sexual diversity to
teachers, professionals and other health workers, in order to provide
adequate care, support and follow-up to those who request a voluntary

termination of pregnancy.

23Protocol for the comprehensive care of persons with the right to voluntary and
legal termination of pregnancy. Ministry of Health of the Nation. (2021)

See: http://servicios.infoleg.gob.ar/infoleglnternet/anexos/350000-
354999/350362/res1535.pdf
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under the terms of this law, as well as to public officials who act in such processes.

Since the enactment of National Law No. 26150 on Comprehensive Sexual

Education, the following are established among the educational purposes of the

National Comprehensive Sexual Education (ESI) Program: to offer opportunities
to broaden the cultural horizon from which each child or adolescent fully
develops his or her subjectivity, recognizing his or her rights and responsibilities and
respecting and recognizing the rights and responsibilities of other people; to promote
body care habits and the promotion of health in general and sexual and reproductive
health in particular, according to the age range of the students; to promote learning of
skills related to the prevention of various forms of rights violations: child abuse, sexual

abuse and child trafficking.

School actors are key to the right to human development

of children and adolescents. This article places the role of the school back in a prominent
place from the beginning, since article 2, subsection d), establishes that women and
other gender identities with the capacity to bear children have the right to “prevent
unintended pregnancies through access to information, comprehensive sexual education
and effective contraceptive methods.” And thus it resumes the state commitments
outlined in Law No. 25,673/2003 that creates the National Program for Sexual Health
and Responsible Procreation, and Law No. 26,150/2006 on Comprehensive Sexual
Education (ESI). In other words, it establishes and reinforces the right to access
information, on the one hand, and on the other, to an education that contemplates issues

related to the
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exercise of sexuality from a comprehensive perspective for all girls,
boys and adolescents, for which the educational system as a whole is
responsible24 .

This introduces a novelty in curricular planning. The contents and
topics established as a minimum floor for ESI were sanctioned by the
Federal Education Council in 2008 (Resol. No. 45/08), materialized in
the document Curricular Guidelines for Comprehensive Sexual
Education. The voluntary interruption of pregnancy or abortion in
general is not contemplated there. Abortion is only mentioned in the
contents for Secondary Education (in Natural Sciences and Health
Education), and its approach as a social problem constructed from
different perspectives (ethical, moral, health, cultural, legal, etc.). The
way in which this thematic inclusion was achieved - after a series of
consultations with different social actors - was that which placed it as a
social issue on which there was no consensus, depending on the place
from which it was considered, but in some way its approach as a right
was ruled out, the right that was conquered at the end of 2020 with the
IVE Law.

The ESI Program provides conceptual and methodological tools to
work on sexuality from a comprehensive approach, established in its
Curricular Guidelines. From this framework, the Plan for the Prevention
of Unintentional Pregnancy in Adolescence (ENIA)

24
Faur, E and Fuentes, S (2019). Experiences of pregnancy, motherhood and fatherhood in adolescence. School

trajectories and public policies in CABA. City of Buenos Aires: Kaleidos Foundation, Ministry of Education of the

City of Buenos Aires.
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It focuses on addressing this issue, forced pregnancies, sexual rights
and reproductive rights, among other cross-cutting issues. The
prevention of unintended pregnancies and forced pregnancies is a
priority objective in public policies that are undertaken from the
educational and health perspectives, that is, from all rights protection
systems. The comprehensive approach to this issue reveals inequalities,
biomedical risks, violation of rights, gender violence and, in some

cases, the presence of crimes. The particularization of these phenomena
entails the unavoidable commitment to generate institutional and inter-
institutional mechanisms that guarantee a systemic approach from the
rights perspective25 .

The importance of this article is that it brings to the fore not only the
need to modify the contents of the ESI to adapt them to the law, but
also the challenge of teaching to invite people to think that it matters
little whether they are for or against the morality of abortion, but that
what democracy truly demands is to respect the law and spread rights.
It will then be important not only for teachers to receive secular training
based on scientific evidence in order to be able to transmit this
knowledge about ILE and IVE, but also that

omit to close the concerns of the students.

Art. 14.- Amendment to the Criminal Code. Article 85 of the
Q‘ Criminal Code of the Nation shall be substituted with the following:

25
Unintentional pregnancies in girls and adolescents in schools. Ministry of

National Health. (2021) See https://
) . ‘ i _tecnico ‘

55


https://www.argentina.gob.ar/sites/default/files/documento_tecnico-n8.pdf

Machine Translated by Google

Article 85: Anyone who causes an abortion will be punished:

1. With imprisonment from three (3) to ten (10) years, if the act is carried

out without the consent of the pregnant person. This penalty may be

increased up to fifteen (15) years if the act is followed by the death of the pregnant p
pregnant person.

2. With imprisonment from three (3) months to one (1) year, if the act is

carried out with the consent of the pregnant person, after the fourteenth

(14) week of gestation and provided that the circumstances provided for do not exist
in article 86.

The sanction of Law 27.610 legalized the right to decide to abort up to the
14th week inclusive, and at the same time, decriminalized the
voluntary interruption of pregnancy as typical conduct within a time

frame system.

Let us remember that, until this law was passed, abortion was
registered in our country under a system of permits or reasons enabled by
art. 86 of the Penal Code for cases of forced or risky pregnancies.

This article defines the crime of abortion committed by a person other than
the woman. It provides for two different penalties depending on whether the
perpetrator acts with or without the consent of the gestator.

There were no changes in the penalty for those who cause an abortion

without the woman's consent.

The penal scale for the case of the person who provoked it was modified.
The most feasible case for this assumption is that of health personnel who
act with the consent of the pregnant person, but outside the legal term; and
the threat of imprisonment was reduced from a minimum
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from 1 year and a maximum of 4 years -which meant the possibility of
an effective prison sentence on the horizon for anyone who disobeyed-
to a minimum of 3 months and a maximum of 1 year, which indicates
that in any case it will entail a suspended sentence.

This modification evidences a state decision to criminalize with
the decision to abort is much less violent.

Art. 15.- Incorporation of article 85 bis into the Penal Code.

The following is incorporated as Article 85 bis of the Criminal
Code of the Nation:

Article 85 bis: Any public official or authority of a health
establishment, professional, health worker or health personnel who

unjustifiably delays, hinders or refuses, in violation of current
regulations, to perform an abortion in legally authorized cases,
shall be punished with imprisonment from three (3) months to one
(1) year and special disqualification for twice the length of the
sentence.

This criminal figure constitutes a new offence and is intended for
cases in which health personnel create barriers to accessing
medical services for IVE or ILE.

S
‘

The other side of the plot of conscientious objection is the misuse
of the tool and what we call “disguised conscientious objection” to mean
those more or less veiled health behaviors that, under the appearance
of objection, mask an attack on the rights to health, equality, a life free
of violence, freedom and a self-referential life plan.
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The healthcare relationship is per se asymmetrical in terms of power and the

possibilities of harm are deepened in these contexts of inequality.

The behaviors that are usually carried out to obstruct, delay or hinder these services
are diverse depending on whether the conscientious objection is open or covert. In
general, those who have adequately expressed their objection and genuinely seek to
preserve their own system of values rather than projecting them onto another person's
life plan will make a legal referral and this will prevent barriers to access from being

created.

The same does not occur with those who take a position of moral authoritarianism
and use their position as supposedly knowledgeable subjects to try to dissuade the
free and sovereign decision of those seeking an ILE or an IVE, in which case the
typical conduct does not always occur through a refusal to provide health care, but
through behaviors that can go unnoticed within the Health System and even invisible

to the eyes of patients.

When false or unsubstantiated health information is provided

scientific, when georeferences are ordered in clinical care —

redistribution of access to health according to the domicile and the bureaucratic
organization of the State-, when the decision to abort is submitted to the consideration
of in-hospital Ethics or Bioethics Tribunals, when requirements are demanded that

are not within the regulations (e.g. police or judicial reports in cases of sexual violence,
serious danger in the case of risky pregnancies, when the figure of the referent or

emotional close friend is unknown in the case of
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children and adolescents, when the medication is prescribed in doses
lower than those required for the efficacy of the pharmacological treatment,
when the Judiciary is involved in order to obtain authorizations or
recognize legitimacy in Official Defense Offices representing fetal life;
when intrauterine life is artificially developed to maliciously induce a live
birth instead of an abortion, when imaging studies are required without
there being a therapeutic justification for this course of health action and,
in this line of iatrogenic behavior, any action intended to destroy the
autonomy of each patient expresses a hidden conscientious objection

that seeks to attack, not protect.

It should be noted that the possibility of transgression of the criminal law
has not been limited only to health personnel belonging to the disciplinary
branch of medicine, but rather to "the public official or the authority of the
health establishment, professional, health care provider or personnel” with
which the legislation has taken into account the interdisciplinary way in
which access to this clinical care is guaranteed, which was already
included in Law 26,485 when it regulates obstetric violence and violence
against reproductive freedom.

Based on an investigation carried out by our Foundation with various

State agencies, we learned of the existence of 5 cases of "live births from
ILE". This means that on at least 5 occasions girls or adolescents
requested an ILE and, in an illegal and malicious manner, health personnel
artificially developed intrauterine life to cause a live birth.
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This new cycle of obstruction and denial of legal abortions opens a new
chapter of terror in conscientious objection in Tucuman, which is why we ask
the Supreme Court of Justice of Tucuman (File 10589/23), the Provincial
Health System (File 9557/23), the Ministry of Development of Tucuman (File
12035-M-23), the Registry of Adopters of the Judiciary (without file number
to date) and the Ministry of Defense (File 2746/23) for key information to
unravel this web of power, ethical maleficence and gender violence.

We also submitted requests for information to the National and Provincial
ENIA Plan and a request for a recommendation to the National Children's
Ombudsman (ACT.2023-199-DDNNYA). These procedures have been

received, but have not received a response.

In the same line of sophistication of professional maleficence and perversion
of the law, in 2021 the gynecologist Leandro Rodriguez Lastra was accused
of reversing an abortion at the Cipoletti Hospital for a young rape victim. He
assured that he did not break any law and opted for the correct procedures.

The Court of Appeals held: “Rodriguez Lastra, in an asymmetrical power
relationship, first decided to demand requirements that the law does not
impose, delaying the medical interruption of the pregnancy and refusing to
receive the patient — when the pregnancy was not more than 21 weeks
gestation. Then, 4 days later, with the abortion process already underway, he
maintained that it was too late to carry out the termination of the pregnancy.
He imposed his will on the victim woman, expropriating her will and

appropriating her body by supplying the medication that reversed the process.
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abortive procedure that the victim had voluntarily initiated. Such action, without the
consent of the victim, ultimately led her to the torture of forced pregnancy until birth,
with all the circumstances that violated her rights that this entailed throughout the

months in which she endured such coercion.”26

Art. 16.- Replacement of article 86 of the Criminal Code. Article 86 of the Criminal

Code of the Nation shall be replaced by the following:

Article 86: Abortion performed with consent is not a crime

of the pregnant person up to the fourteenth (14) week inclusive

of the gestational process.

Outside the period established in the previous paragraph, abortion performed
with the consent of the pregnant person shall not be punishable:

1. Ifj{the pregnancy is the result of rape. In this case, the practice must be
guaranteed with the request and the sworn statement of the pregnant person
befgre the professional or personnel of

intervening health.

In the case of girls under thirteen (13) years of age, the sworn statement will not
be fequired.

2. Ifithe person's life or overall health were at risk

pregnant.

*  MPF-CI-00050-2017 - Rodriguez Lastra S/Failure to Comply with the Duties of a
Public Official - Law 5020. See the full ruling: https://
fallos.jusrionegro.gov.ar/protocoloweb/protocolo/protocolo?id protocolo=1
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The modifications brought by Law 27.610 to the former “non-punishable

abortion” and current “ILE (Legal Interruption of Pregnancy) are few.

On the one hand, it includes the standards that the Supreme Court of Justice had
already established when ruling on the FAL Case, which refer to the bureaucratic
requirements for access and the non-enforceability of the judicial or police report when
the pregnancy is the result of forced sexual relations. This good clinical practice had

already been incorporated into the 2015 Protocol and its subsequent amendments.

For the Ministry of Health of the Nation, for the purposes of ILE, rape is understood as
any action that implies the violation in all its forms of the right of the person to voluntarily
decide about his or her sexual or reproductive life through deception, threats, coercion,
use of force, intimidation or taking advantage of his or her state of vulnerability. It includes

the

Sexual violence within marriage or other relationships

related or kinship, whether or not there is cohabitation, in accordance with the terms of

article 5.3 of Law 26,485.

When guaranteeing ILE due to rape, it is important to consider that:

« Rape can be perpetrated by someone close to the woman or pregnant person (including

boyfriend, husband, partner or ex-partner), by people they know or by strangers.

« All sexual relations with penetration in which violence, threats, coercive or intimidating

abuse are involved or which occur in the
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framework of a relationship of dependence, authority, or power are

violations.

« All sexual relations with penetration in which the person, for whatever reason, has
not freely expressed their consent (for example, being asleep, unconscious or under
the influence of alcohol or drugs, or being in situations such as those described in the

previous point) are rapes.

« Any sexual relationship with a girl under 13 years of age is a

“rape”27

The sworn statement is the simple document in which the pregnant person's statement
about the pregnancy resulting from rape is recorded. In this document, without legal
formalities, it is prohibited to require the person to go into the circumstances of the
event or to provide any evidence. A suggested model of sworn statement is attached
to this protocol and although there is a pre-established format by the Ministry of Health

of the Nation, it is optional and nothing prevents

that statement be clinically documented in the medical record

taking the precaution of obtaining the signature of the person who declares

sexual abuse.

27 . . . .
Protocol for comprehensive care of people with the right to abortion

voluntary and legal pregnancy. Ministry of Health of the Nation. (2021)

http://servicios.infoleg.gob.ar/infoleginternet/anexos/350000-

354999/350362/res1535.pdf
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The key point is that this document should be clear and accessible, and can be issued
in any format (Braille, handwritten, digital, audio, etc.) or language, including native

languages.

Then there is what is colloquially known as “health reasons” within the health field and
it is the legal permission to abort, without gestational limit provided by the Legislator, for

cases in which it is affected
the right to health.

The article had initially included the addition “integral,” but it was later removed.
However, the current standards for analyzing the human right to health refer to a state
of complete physical, mental and social well-being for the WHO, and not to the absence

of disease.

Mental health is a dimension of health that has been widely recognized in the field of

international human rights law and in Argentine law. Law 26,657 of

The Right to Mental Health Protection defines it as “a

process determined by historical, socioeconomic, cultural, biological and psychological
components, whose preservation and improvement implies a dynamic of social
construction linked to the realization of the human and social rights of every person”

(art. 3)

Argentine legal feminisms have been - in alliance with the knowledge of the health field
- for quite some time building the expansion of this section and giving greater scope to
the "health cause" to open the door to more interruptions of pregnancies. For this
reason, frankly, | found it unnecessary to reopen this debate to religious conservatisms
in 2020, when for the
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strategic actors in access to health, that discussion was already
settled.

_,’L Art. 17.- Replacement of article 87 of the Criminal Code. Article 87 of the

Criminal Code of the Nation shall be replaced by the following:

Article 87: Anyone who violently causes an abortion without having had the
intention of causing it, if the state of pregnancy of the pregnant person is

notorious or is known to him or her, will be punished with imprisonment from six

(6) months to three (3) years.

Art. 18.- Replacement of article 88 of the Penal Code.

Article 88 of the Criminal Code of the Nation shall be replaced by

the following:

Article 88: Any pregnant person who, after the fourteenth (14) week of gestation
and provided that the circumstances provided for in article 86 do not exist, causes
her own abortion or consents to another person causing one, shall be punished
with imprisonment from three (3) months to one (1) year. The penalty may be

waived when the circumstances make the conduct excusable.

The attempt by the pregnant person is not punishable.

The penalty scale is reduced, as is the case for third parties who cause an abortion

outside the legal term with the consent of the pregnant person.
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And the attempt carried out by the woman, in the same sense that was already

regulated, is not criminally punishable.

Art. 19.- Training. Health personnel must be trained in the contents of

this law and the complementary and regulatory regulations. To this end,

the Ministry of Health of the Nation and the provincial ministries and the
Autonomous City of Buenos Aires will implement the corresponding

training programs.

Decree 516/21 indicated that, for the purposes of supervising, monitoring and

reporting on the implementation of this article, the Ministry of Health of the

Nation and the Provincial Ministries and the Autonomous City of Buenos Aires
must define indicators that allow the evaluation of the achievement of the
training programs. The training of health personnel on the contents of Law No. 27,610

and its complementary and regulatory regulations must be developed in

the framework of the system of rights established in Article 3 of the

“same”

With this reference to art. 3, it is once again expressly pointed out that not any
regulatory framework is logical for training on legal abortions, but only one that takes

into account the conventionality and constitutionality of the decision to abort.

It is essential to train all healthcare personnel so that they are aware of their
responsibility to respect the rights of users and the obligations of health care providers

in relation to this type of consultation and care. In this regard, it is worth mentioning that
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The professional responsibility of health personnel is organized on the basis of a
continuum that will entail the obligation to provide civil compensation, the possibility of
criminal reproach and the probability of administrative sanctions when the violation of

ethical and legal obligations occurs within the framework of public care.

Argentina has already been condemned internationally in the LMR case for denying
an abortion to a victim of sexual abuse and in 2015 it was obliged to not repeat this

type of human rights violations.
humans.

Article 20. - Enforcement authority. The enforcement authority of this

law shall be established by the National Executive Branch.

Article 2 of Decree 516/21 establishes the MINISTRY OF HEALTH of the

Nation as the Implementing Authority of Law No. 27,610 and the regulations
approved by this decree, who will dictate the clarifying and complementary

norms that are necessary for their respective implementation.

Article 21.- Public order. The provisions of this law are of public order and

of obligatory application throughout the territory of the Argentine Republic.

Article 22.- Communicate to the national Executive Power. Given in the

session room of the Argentine Congress, in Buenos Aires, at

the thirtieth day of the month of December of the year two thousand twenty.

Registered under No. 27,610
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