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Prologue to the first edition

Reproductive Injustice

Vanesa Vazquez Labal

In Argentina, these are no longer just times of denunciation. For a
decade, people's lives have been transformed by incorporating them
into, nothing more and nothing less, a state of expanded rights. The
social laws passed for the inclusion of the most vulnerable and
marginalized sectors of our society have been a major first step in a
national project. Now, the debate on the democratization of justice is
the pending task we must take on from now on to continue increasing
the margins of social equity.

Checkmate to the Queen: Health, Autonomy, and Reproductive
Freedom in Tucuman is a book that provides solid arguments for
this necessary and absolutely urgent debate on democratizing justice.
It is a work that compiles rigorous research that quantitatively and
qualitatively exposes the situation of disrespect that women in
Tucuman experience regarding their sexual rights, their reproductive
rights, and their non-reproductive rights.

The lack of human rights policies; the disrespect for women's life,
health, and freedom; the institutional network of powers that
biopolitically discipline bodies; the denunciation of raped women who
have legal abortions; the judicialization of natural and spontaneous
abortions; the criminalization of poor women; and the conscientious
objection laid bare by all strategic and political actors.

1 Sociologist (UNSAM-UBA), Researcher at CO.NI.CET.
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The challenges of this reality and the breach of medical confidentiality are sufficient
indicators to highlight and challenge the lack of responsibility and commitment that
the provincial government, the medical corporation, and Tucuman society have
toward women's human rights. This is what the authors have bravely proposed by
digging, uncovering, and denouncing, searching for documents and constructing data
that validate their findings: to flesh out a counter-narrative focused on true justice
where women should be included.

The idea of state responsibility for legislative inaction is evident from the very first
chapter. The lack of legislation and disobedience of national laws—such as the
failure to adhere to the Sexual and Reproductive Health Law—coupled with
noncompliance by other bodies of government power—such as the disobedience of
the FAL ruling issued by the Supreme Court of Justice in cases of legal abortions—
demonstrate that the province is violating women's rights both due to the regulatory
vacuum and due to its failure to comply with all international treaties on the
eradication of violence against women.

The second chapter explores in a very schematic and straightforward manner the
violation of international standards regarding care, judicialization, and criminalization

of abortion in a thorough analysis of the jurisprudence of International Tribunals.

It is alarming to see how, as one reads the large number of rulings and
recommendations that have been made on the subject, one discovers the far from
naive way in which powerful sectors of society distort this type of information once it
leaves the exclusively legal discourse to intervene in other scenarios.

The criminalization of women who have abortions is another important topic
focused on in chapters IlI, IV, and V. This persecution of the crime of abortion by
different State actors is a constant present throughout the work. The judicialization of
abortion was already eradicated in certain cases following the FAL ruling, but the
Court also made it clear in that ruling that the termination of permitted pregnancies
should not have been criminalized for almost a century according to our laws.
However, the various works carried out on the complaints and the research
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The criminalization of abortions in the jurisdiction of the city of
Tucuman demonstrates the failure to comply with the norm and the
way in which they ignore the various international treaties, regional
technical hearings, reports from Human Rights Committees, and
many other organizations that watch over women's rights. The
intentionality of a State branch to ignore these agreements leads us
directly to reflect on the productive and disciplinary capacity produced
by this punitive control over women's bodies.

Another debate that runs through the book concerns the dilemma
between women's right to decide about their own bodies and lives
and the supposed right of the embryo. While the authors highlight
the moral and legal debates surrounding the embryo, they conclude
that it constitutes a tension in the order of discourse that
dehumanizes women, producing dramatic effects. This supposed
dilemma is a fiction since, ultimately, it is evident that it underlies the
idea that we are not subjects of rights. Denounced and punished for
having an abortion, young, poor women who, faced with a botched
abortion, are forced to turn to the health system find themselves
cornered between risking their lives or being subjected to criminal prosecution.
And, it is in this sense, that this book risks denouncing the situations
of violation of women's human rights by the medical establishment
and the judiciary under arguments that are not scientifically
supported, at least up to now.

This is a great achievement for the authors, having been able to
systematize in a single book almost all the events surrounding a
circumstance as painful as the mistreatment of those who choose
different alternatives. This is present in the air, not only in Tucuman.
The reluctance to accept that some women reject motherhood
generates so little empathy or, indeed, so much disgust that those
who have abortions are punished, inflicted pain, inflicted suffering,
morally censured, and even imprisoned.

Checkmate the Queen starkly displays the range of possibilities
developed by sectors that oppose abortion, who masterfully deploy
all their originality in developing mechanisms to weaken sexual and
reproductive rights and to "condemn" that which they share. Barriers
to access, negligence in legislating, a lack of policies that provide
rights with content, excessive conscientious objection, violation of
confidentiality and the criminalization of poor women are examples
of this.
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These mechanisms, which the authors point out in reality and
systematize in this book, remain with the bitter taste of knowing
that the law or rights don't matter; only personal convictions and
the often opportunistic intuition of some about what is or isn't right.

It is worth remembering and affirming that advances in sexual
and reproductive health in our country have already reached 10
years of existence and have made a profound impact on women's
lives, expanding their sexual and reproductive citizenship. The FAL
ruling was one of the latest instruments needed to implement a
right that dates back to 1921 and has been the result of systematic
obstructions by the medical establishment, the State, and the
judiciary. However, despite this important advance in the face of
the violation of a right, the authors ask: What is happening to legally
binding abortion in Tucuman after the FAL ruling?

The answers can be found in the different chapters that masterfully
demonstrate the invisible and often visible strategies of its non-
compliance.

Chapter VI on conscientious objection raises another fundamental
and urgently needed debate. This objection is not used exclusively
by the health sector, but through actions and omissions, it is
reflected in the lack of laws, the absence of Protocols or Guidelines,
in the media hype surrounding the cases made public after the FAL
ruling, and in public statements by political figures of all
backgrounds.

And the author very astutely asks about the immediate implications
of this individual right on other rights: What leads to one person
being able to exercise their right and another not?

What if one is a doctor and the other is a woman? What can
legitimize a health professional's disregard for his or her legal
obligations? How can a professional evade his or her obligations
and harm third parties, in this case, women?

Checkmate to the Queen reveals the reproductive injustice
experienced by women in Tucuman. It has been able to demonstrate
this through research and a distrustful approach to recent episodes,
which are correlated with conventional mechanisms of the
province's medical, political, legal, and religious powers.

This is how one of the articles reveals how the Catholic discourse brazenly challenged
the provincial government, requesting disobedience to the Supreme Court's ruling.
Did society
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Does the Tucuman population support this ideology? Surely some of it
does, but others don't. Faced with these facts, the authors raised
appropriate questions about whether the values of one sector of society
can be taken, or rather, imposed, as collective values. The answer is
resounding: No.

No, because they go against women's human rights.

No, because the State must consider all beliefs and li-
cult bets but do not assume any.

No, non-punishable abortions have existed since 1921 and they were cons-
building tools to make that right effective.

No, because we must prevent the Argentine State from becoming pe-
nable for violating women's human rights.

No, because public service requires obligations and responsibilities.
data regarding the decisions of patients and their lives.

No, because conscientious objection is a political tool used by
medical corporations to impede women's freedom and autonomy.

No, because women have the right to sexual, reproductive and non-
reproductive rights.

Checkmate the Queen also describes with commitment the Queen
who is in check with policies and actions that are violent toward women.
The Queen who is in check when abortion is criminalized or when
abortion is delegitimized as a legal option is a poor Queen. All the
authors agree on this assessment: abortion as a crime is simply a
matter of social class. And poverty is sufficiently damaging in anyone's
life to also limit access to healthcare. Being poor is a prison for anyone,
but in cases of abortion, being poor is a threat that brings jail time only
closer to vulnerable women.

Abortion versus conscientious objection, but with a gender
perspective, is what this work proposes. The idea that it is not a
complete right this time challenges the State, which must be honest
about whether or not it has sufficient human resources to implement
policies that unite sexuality and not reproduction. And it also challenges
the medical establishment because women are those third parties
affected by conscientious objection, which, in the case of a legal
abortion in a public hospital, obliterates the discourse of conscientious
objection as a right. This situation presents the tension of having
recognized a right—which, remember—
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MOS was built to protect minorities from the abuses of the majority—
however, it is now used to harm the autonomy and lives of third
parties, that is, our own. As Chapter VI demonstrates, all rulings on
conscientious objection ended up establishing limits and scope
because it affects the exercise of third-party freedoms. They are not
equal freedoms.

Women who go to the hospital for a legal abortion are requesting their
legitimate right to terminate a pregnancy resulting from rape and/or
because their life or health is at risk. However, they must overcome
the conscientious objection of doctors, which has been a common
practice since the FAL ruling.

recurring ca.

This book provides compelling and highly valid arguments for
limiting conscientious objection by the medical profession and making
abortions legal in the public health system. As the last two chapters
suggest, in professional medical practice this right loses status because
it must guarantee public health and patient care.

Checkmate to the Queen is the answer to questions | raised during
fieldwork | conducted in November 2011 in San Isidro de Lules,
Tucuman province. This town is located just 50 kilometers from the
provincial capital in an area where strawberries, blueberries, and
lemons are grown by rural and immigrant families. Health care is
distributed between the Dr. Eliseo Cantén Hospital and Primary Health
Care Centers (CAPS) and Community Integration Centers (CIC).

During this fieldwork, we randomly visited one of the CICs in San
Isidro de Lules, very close to the former Mercedes sugar mil—a
historic landmark in the area. We interviewed the director, the
institution's only gynecologist, and a team of nurses, a social worker,
and a psychologist to discuss the situation of sexual and reproductive
health service users and the functioning of the National Program for
Sexual Health and Responsible Procreation. Throughout the interview,
the gynecologist openly stated that she was a conscientious objector
and that in her daily medical practice, she "informed" patients about all
contraceptive methods but recommended only one method to plan
their pregnancies: sexual abstinence.

In addition, he clarified that he did not prescribe contraceptive methods
or insert IUDs into women who requested them at that health center.
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This exceptional episode, for me but recurrent among women in Tucuman, once
again demonstrates how states must take action and establish clear policies
regarding sexual and reproductive rights. A legislative vacuum and the indiscriminate
use of conscientious objection cannot continue to exist in the province, as they are
disobeying the law and affecting the lives of others. Consequently, it is clear that
the next policies the national government must adopt through the National Program
for Sexual Health and Responsible Procreation will be to directly dismantle the
transfer of personal morality and religious beliefs from health providers to their
medical practices within the public health system, and to ensure that they definitively
comply with the law. This book contributes to this endeavor.

Finally, it's important to emphasize that the power structures that loom over
discussions about abortion are very strong. But this book, with arguments, dismantles
any categorical position that might be held and encourages debate about the
legitimacy of policies targeting women's bodies.

Clearly, this work is an expression of current discussions that fuel collective
reflection within the women's, feminist, and academic movements on the autonomy
of our bodies, reproductive justice, the right to choose, and the freedom that
underpins the debate on legal and voluntary abortion.

The various articles demonstrate the comprehension of multidisciplinary

theoretical frameworks and empirical research in specific settings. Thus, the book,
focusing on events in the province and across Tucuman, but with nuances across
all provinces, constitutes a solid empirical basis and a platform for political reflection
on human rights, both sexual, reproductive, and non-reproductive.

Checkmate the Queen challenges the mechanisms that cause injustice against
women. Checkmate the Queen challenges the moral and ethical positions of an
entire society that, when faced with the reality of abortion, forgets that there is a
social and justice issue. Checkmate the Queen challenges crime and punishment as
a solution.

Finally, my special thanks to Soledad Deza who thought of me to write the
prologue to this work, which was a great challenge and a true stimulus in my path
that crosses the professional and academic.
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monkey and feminist activism. | also want to convey that all the work in this book

has contributed to my theoretical and political reflections, which often seem to be
resolved only through the abstraction of feminist theories. However, once again,
empirical research reveals what is invisible and naturalized for women. What remains
as an incentive for me is that women's, lesbhian, and other gender groups must walk
and retrace a winding path until we achieve the humaneness of our rights.
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Nelly Minyersky2

The intense and exhaustive prologue that accompanied the first edition will
allow me to limit the words requested to accompany the magnificent contribution to
society that this work represents. When years of life have passed, navigating
different and varied decades, many of them marked by enormous sadness and
desolation at seeing human rights of all kinds violated on our soil; but also others in
which attempts were and are still being made to reverse this situation, it is essential
to nurture new emotions and knowledge in the new generations. The emotion one
feels when the banners of the full validity of the rule of law and the human rights of
each and every one of the inhabitants of our country, without discrimination based
on age or gender, are raised with dignity, emotion, and depth by a host of young
people.

Having evidence that the new generations are picking up and making these
struggles their own means maintaining hope that these battles continue and will
continue to be fought, in order to ensure a better life for citizens. We all know that,
crossed by

2. Attorney (University of Buenos Aires). Consulting Professor at the Faculty
of Law (UBA). Director of the Master's Program and Interdisciplinary Specialization
Program in Child and Youth Social Issues, Faculty of Law (UBA). Permanent
Researcher and Project Director at UBACyT. Member of the Consultants' Bank in
the fields of Law, Political Science, and International Relations at CONICET.
Member of the Honorary Advisory Board of the Gender Observatory in Justice of
the Council of the Judiciary of the City of Buenos Aires. Author of numerous
research papers, books, and legal articles. Declared an lllustrious Citizen of the
Autonomous City of Buenos Aires.
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Within these tensions, there are two sectors that have historically
been considered disabled, and consequently, their rights are almost
constantly violated. Fighting for the effective implementation of full
citizenship for women and children is still a constant battle, and this
work combines the best weapons for achieving the desired and
desirable results.

This book, while essentially legal, contains incisive research that
enriches it and places it within the realm of legal sociology. To
understand the importance of this contribution, we believe it
necessary to reflect on the nature of law. This will allow us to delve
deeper into its pages and see how this work incorporates a gender
perspective in each of its chapters.

The illegitimacy of patriarchal power is reflected in its pages.
Let us recall the words of Rita Segato: “There is something artificial
and illegitimate in the patriarchal order. That something is precisely
the maneuver that establishes its law. This original illegitimacy
means that, inevitably, the vows of obedience to that law and the
order it establishes must be renewed daily (...) The more concealed
and subtle this violence is, the greater its efficiency in keeping the
memory of the imposed rule awake and clear, and at the same time,
it will be able to preserve in oblivion the arbitrary and inelegant
character of the founding violence as well as the pleasures of the world it denied.”

Law has been and continues to be an arena of political battle, a factor of power.
It constitutes a vital instrument as a great social organizer: it distributes power, grants
rights, and imposes obligations. Throughout history, law has responded to the
dominant sectors of society. The social force of law imposes behavior, or the
instrumental creation of a certain state of affairs. Its power lies in its character as

legal and legitimate discourse, in its capacity to create representations. It legitimizes
existing relationships in people's lives and also denies others by silencing them.
From these legitimations, relationships arise that bring with them rights and
obligations, and by remaining silent about others, it denies them. Thus, for the citizen,
what is lawful is identified with what is good and what is unlawful with what is evil.

The law is a field of struggle in which various actors interact with
varying degrees of voice. The true legitimacy of the law depends
strictly on its wording encompassing a diverse and comprehensive
universe. From reading the chapters
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that make up the work, the illegitimacy of some norms that regulate our sexual and
reproductive rights is clearly deduced, as well as the violation that the omission of
the enactment of certain laws means.

The role played by legal practitioners (judges, jurists, law professors) influences
the social imaginary regarding what it means to be a woman. Following Alicia Ruiz,
we can say that law is a social discourse that prescribes and prescribes, legitimizing,
recognizing, and granting authority to some and denying it to others. At the same
time, it is important to remember that the social force of law is not limited to the
imposition of behavior or the instrumental creation of a certain state of affairs. The
force of law has a dialectical effect; it is found in its character as legal discourse and
legitimate discourse; in its capacity to create representations from which political
support is derived; in its ability to mobilize individuals in support of an idea or an

image.

It is imperative to properly articulate our substantive legislation (Civil Code and
Criminal Code) with the constitutional and conventional frameworks, human rights
treaties, and the various bodies and instruments they have created. These instruments
are proof of our culture's progress toward the principles of equality, non-discrimination,
and autonomy. The interpretation of this entire regulatory framework must be carried
out with priority given to the fundamental rights they contain.

This dichotomy that may arise between our domestic legislation, the National
Constitution, and international instruments is clear evidence of the need to resort to
dialectical interpretations of the law with an essential gender perspective, making it
clear that the Western world has been built on a patriarchal culture that has filled
political and religious structures with this ideological content, which contradicts the
aforementioned universality of fundamental human rights and, in particular, the rights

that the instruments invoked have granted to women. The authors teach us the true
doctrine by highlighting the primacy of the constitutionality block.

The pages of the book reflect the need and possibility of fighting for and through
the Law for the full validity of rights.
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fundamental human rights. In this field of struggle that is the law, women have a
powerful voice and we must, and can, seek paths that lead us to dismantle the
barriers that permanently oppose these achievements.

Below we will make a brief overview of the chapters of the book.

Confirming the aforementioned regarding discrimination by omission, in the first
chapter, Alejandra Iriarte provides a highly interesting analysis of the meaning of
the regulatory vacuum as a form of discrimination against women. The conduct of
many provincial governments, which took years or even, like the province of
Tucuman, which never adhered to the national law on sexual and reproductive
rights, allows the author to astutely describe what lies behind these actions or
omissions, which, more than a failure due to negligence, are instruments contrary
to law, and especially to women's rights.

In the following chapters, authors Alejandra Iriarte and Mariana Soledad Alvarez
provide a comprehensive and essential overview of the mechanisms that legal
practitioners must employ in the situations under study. A proper understanding of
these mechanisms, to which the authors make an irreplaceable contribution, is not
only useful in applying them to a specific case, but their dissemination should
contribute to the understanding of the law and, therefore, to the enrichment of the
subjectivity of each woman who learns about them and incorporates them. While
the reality captured in the book shows that the violation of our reproductive rights
remains entrenched in our environment, thanks to work like this, social consciousness
will be changed. The fact that increasing sectors of society consider violations to
be wrong is a step forward in this direction.

New concepts of equality are colliding with a wall of social, cultural, and religious
prejudices. What would be the response to this differential treatment? Why does it
continue to be restricted and hindered by sex education in schools?

Why are women penalized despite the complete ineffectiveness of this criminal
law? Why is the Court's jurisprudence in the FAL case regarding non-punishable
abortions not followed?

A possible explanation is that the purpose of these policies, both legislative and
public, hide a ratio that aims to maintain sectors of the population in a state of
submission.
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tion of women who, paradoxically, are not provided with prevention or education
tools, but are instead forced to live in a constant state of possible pregnancy, which
results in unsafe abortions that the law classifies as crimes.

The aforementioned interpretation is consistent with the reflections made by
Alejandra Iriarte and Mariana Soledad Alvarez in the chapters on the judicialization
of abortion and its criminalization. The lack of effectiveness and efficiency of the
regulatory framework is clearly evident. The number of cases and their characteristics
clearly show that the goal is to intimidate and keep women in a near-criminal
situation, without convictions, and only dismissals are issued after years of pseudo-
trials, with women being the only ones charged. We see once again how they are
doubly or triply victimized.

The existence of norms that allow this victimization results in the denial of
freedom, equality, or self-determination, and turns what should be a right to
enjoyment, a right to be able to live a satisfactory life, into a threat.

A fundamental part of this book are Soledad Deza's chapters on the Magdalena
case and the one dedicated to conscientious objection as a tool for the majority. In
the Magdalena case, beyond the development of medical confidentiality from various
perspectives, she highlights how its violation infringes various rights and, as Natividad
Frias stated in the plenary session, women are faced with the sinister dilemma of
having to "choose between death or imprisonment" when faced with a post-abortion
complication.

The vicissitudes of the case analyzed show the author's due gender approach, who
analyzes the context surrounding the crime of abortion, the existing injustices in its
access depending on the social situation of the woman, the privileges that some
receive in post-abortion situations, in relation to the undeserved lack of protection
that harasses others and as the author says "the incidence of the material and
symbolic resources of those who have abortions and the abysmal difference in what
happens in the public and private spheres."

As you rightly point out, the complaints come from the public sector, not the private
sector, even though abortion is a medical practice exclusive to women, not poor
women. Particular attention should be paid to the characterization of the crime of
violation of medical confidentiality for reporting an abortion as a crime with gender
bias.
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Conscientious objection merits an exhaustive doctrinal and
jurisprudential analysis by the author, who with great inspiration
analyzes the different types of hospital patients, such as rural
women, vulnerable women, diverse women, etc., articulating their
respective characteristics with the position they assume regarding
the problem. In a rigorous legal and ethical analysis, Soledad
Deza maintains that conscientious objection cannot be invoked
as a refusal to provide medical care to a woman who requires a
permitted abortion. She astutely argues that the possibility of
freely professing a religion or of not professing one, while a space
of freedom protected from state interference, must yield if the
interference from which the objector seeks to be free is capable
of causing harm to other people, and in this case, to girls,
adolescents, or women from vulnerable sectors who go to public
hospitals to request the termination of a permitted pregnancy.
Absolute freedom is not possible in an organized society.

The authors demonstrate great courage in the various
chapters, especially when they analyze and denounce the
disregard for the rights of the women involved in their home
province. Their description of the impact of human rights laws and
treaties on various media, society, public officials, the judiciary,
the administrative branch, and the legislative branch is undoubtedly
valuable. Mariana Soledad Alvarez, in the chapter on Tucuman
and legal abortion after the FAL ruling, illustrates this point,
showing the contradictions between different authorities as well
as the reaction of church and medical institutions, and legislators
from different political parties opposing the application of the ruling.

On the other hand, he tells us about the difficulties in
implementing the protocols mentioned in the ruling. Despite this,
his description of the reactions to the FAL ruling and its
interpretations lead us to the firm conviction that they lack any
constitutional basis and, consequently, should not deter us from
fighting to achieve our objectives.

Finally, we can only congratulate these young colleagues who
make us proud with the seriousness, conviction, generosity, and
dignity with which they approached their task. Located in this time,
in this pluralistic state in which the ideological freedom of women
as human beings deserving of equal respect and con-
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Consideration, regardless of gender, as a participating and responsible
member of society. The authors once again confirm that the law
requiring women to become mothers under penalty of criminal
prosecution is from the last century, yet it still determines the reality of
women today, women who are still alive 90 years after the enactment
of said law. Science has long allowed for the separation of sexual
pleasure from reproduction; today, it is no longer necessary to have
sexual relations to become a parent.

Life as we know it today is not the same as the life that legislators knew
in 1921. The advances in molecular biology, the separation between
procreation and the right to have a sexually satisfying life, have not yet
been translated into our criminal law today, because if a woman
becomes pregnant, she will continue to be penalized as much as when
the cultural, social and legal context was different.

The rights that are violated in these circumstances are numerous; the
existence of these rules results in the non-enjoyment of freedom,
equality, or self-determination, and turns what should be a right to
enjoyment, a right to be able to live a satisfactory life, into a threat.

It has been said, and we reaffirm, that on the issue of abortion, the
approach provided by the principle of equal citizenship implies the
right of women as full members of society to assume responsibility for
deciding their own future. It is similar to the concept of personal
autonomy, whereby being a person means respecting the capacity to
make responsible decisions in order to control one's own life and to be
an active, participating member, not an object, within society.

I am infinitely grateful to my young colleagues for the effort they
have made with such enthusiasm to place in our hands, and in those
of society as a whole, such a lucid, profound, revealing, and committed
work.
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The absence of legislation as a form of
discrimination against women.
Regulatory framework on sexual and reproductive health.

Alejandra Iriarte

1. Introduction

While modifying and adapting legislation to human rights standards
is not enough to change the patriarchal paradigms that prevail in
Tucuman society, in legalistic traditions such as ours, formal legislation
contributes to the formation of culture, the elimination of stereotypes,
and the deconstruction of gender roles. In this regard, the Inter-American
Commission on Human Rights (IACHR) has held that while formal
equality does not guarantee the elimination of instances of discrimination
in reality, its recognition allows for transformations in social life,
reclaiming the authority of the law . 1 This is why we consider it essential
to begin this book by analyzing the legislation on sexual and reproductive
health in our province.

It should be remembered that Argentina has been organized as a
Federal State, which implies that the provinces have original legislative
powers, with the Nation only having jurisdiction over those matters
whose regulation has been entrusted to it by the National Constitution
by virtue of the express delegation of powers from the Provinces (art.
75 CN). One of the functions not delegated to the Nation has been the
power to legislate on health matters (art. 146, third paragraph, CPT).

1 IACHR. Report of the Inter-American Commission on Human Rights on
The Condition of Women in the Americas. 1998. Chapter IV.
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2. Survey of legislation.

2. a) National legislation on sexual and reproductive health

Regarding the purpose of this work, it is worth mentioning National Law
25.673, which created the Sexual Health and Responsible Procreation Program,
and Law 26.150, which created the National Comprehensive Sexual Education
Program, which promotes sexual education as part of school education.

Law 25.673, passed in 2002, addresses sexual health in general and
promotes responsible procreation as a right of couples, but essentially of
women, to be able to decide the number of children they wish to have, to
respect the optimal interval between one child and the next, to reduce maternal
mortality due to induced abortions or pregnancies at very early ages, and to
avoid unwanted pregnancies. Its importance lies in adapting to the most
progressive interpretations of international treaties2 . The law invites the
provinces to adhere to its provisions (Art. 13), and ten Argentine provinces

have done so3, enacting their own laws on sexual and reproductive health.
while others

2. b) Provincial legislation on sexual and reproductive health

For this section, all health legislation in the province of Tucuman was
reviewed, confirming that the following laws are in force regarding sexual and
reproductive health:

1) Law 7,447 on Women's Right to Humanized Childbirth, a 2004 law,
provides for the creation of the Humanized Childbirth Program, the purpose of
which is to inform and guarantee pregnant women the mechanics and benefits
of this type of birth. For the law to be implemented, it must have been regulated
within 90 days of its entry into force. However, to date, no regulations have
been issued.

* Cabal et al. “Spiritual Law and Law, Legislation and Jurisprudence in Latin

America” TEMIS. Bogota. 2001

3 Information obtained from http://test.e-legis-ar.msal.gov.ar/leisref/public/
search.php (last visited 10/27/2011)

* The laws can be found at: http:/test.e-legis-ar.msal.gov.ar/leisref/

publictuc/form.php (last entry 10/27/2011)
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2) Law 7,209, which establishes the Council for the Monitoring of Actions in
Maternal and Child Health (CONVIDAS), is responsible for: identifying health care
needs in the child population as priorities for action on population risks; advising on
the allocation of resources to resolve prevalent problems in the most needy
populations and the necessary adjustments to health activities to achieve effective
coverage; and evaluating the processes and results of these actions. The functions
of CONVIDAS do not refer to women's sexual and reproductive health needs.

3) Law 7,433 should have created the Provincial Committee for Surveillance,
Evaluation, and Monitoring of Maternal and Infant Mortality, whose general objective
is to monitor each death of mothers and newborn children or those in their first
months of life and determine their immediate and mediate causes. Although this law
is related to women's reproductive rights—in that one of its objectives is to reduce
maternal mortality at the time of childbirth—like Law 7,447, it dates back to 2004 and
has not yet been regulated by the Executive Branch (Article 6 of the law provides a
90-day period for its regulation).

4) Law 7,552 on the fight against Acquired Immune Deficiency Syndrome, passed
in 2005, which has not been regulated by the Executive Branch.

5) The only regulation on women's sexual and reproductive health that has been
enacted is Law 4,073, which created the Program for the Early Detection and
Diagnosis of Gynecological Cancer. This law dates back to 1974 and has not kept
pace with the changing times and the new sexually transmitted diseases affecting
women.

No other legal norm refers to women's rights in matters of sexual and reproductive
health5 . Regarding laws

7.447 and 7.433, the lack of regulation operates in practice.

5 Two other laws are worth highlighting. Law 7264 on domestic violence
contains no provisions regarding women, who are the primary victims of domestic
violence. Law 6953 on patient rights contains no provisions expressly referring
to the rights of female patients.
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as a form of veto by the Executive Branch6 , which fails to comply with
the constitutional mandate of "issuing the instructions and regulations
that are necessary for the execution of the laws"

(Article 101, paragraph 3, Constitution of Tucuman). By not regulating
the laws, they remain invisible to citizens, affecting the immediate
living conditions of women in Tucuman.

In summary, the legislative analysis shows that Tucuman has not
adhered to Law 25.673, which created the Sexual Health and
Responsible Procreation Program, nor to Law 26.150, which created
the National Comprehensive Sexual Education Program.

Nor has it adapted existing legislation to incorporate the principles
established by national legislation.

3. Specific situation of discrimination
3. a) The regulatory vacuum as a situation of discrimination against women

The province's health legislation is designed to address the problems faced by
men in Tucuman, and is characterized by gender-neutral wording. In the area where
there are specific biological needs related to reproductive function, we note a legal
gap that limits women's right to access the highest level of health care.

There is no law directed at:

 prevent unwanted pregnancies by providing access to
contraceptive methods that allow women to decide the number
of children to have and the interval between them;

ereduce maternal morbidity and mortality due to induced
abortions or pregnancies at very early ages;

scontribute to the prevention and early detection of sexually
transmitted diseases, such as HIV/AIDS;

eenhance female participation in decision-making related to their
sexual health and responsible procreation through education
on sexual and reproductive health;

sempower women to make decisions free from discrimination,
coercion, or violence.

¢ Maffia, Diana. Laws without Regulation: Another Form of Veto?. Conference on

Brief regulation of laws in the Autonomous City of Buenos Aires. 2009
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To explain the situation of discrimination suffered by women in
Tucuman, especially adolescents and women with limited resources,
due to the prevailing discrimination in the Tucuman legislature — made
up mostly of men7 — | will analyze the reasons that led to the non-
adherence to the National Law on Sexual Health and Responsible
Procreation8 . Atthe same
time, | will emphasize the differential treatment that implies not legally regulating access to
contraceptive methods that allow women from Tucuman to exercise their right to family
planning — an integral component of the right to health9 — and avoid unwanted pregnancies.

For the right to health to be fully valid, including sexual and
reproductive health, four interrelated characteristics must be present:
availability, accessibility, acceptability and quality10.

Although there is an obligation to provide contraceptive methods that
allow for family planning — based on international and national
standards binding on the province — by not adhering to national
regulations or regulating this right, the message is sent to health
providers and citizens that this is not an essential right that deserves
protection11. This places women, especially young and poor women
who use the public health system, in a situation of legal insecurity that
practically prevents them from accessing family planning methods.
The absence of provincial legislation that guarantees women the right
to decide when they want to become pregnant operates as a barrier
that limits their access to health services12 (Cook et. al., 2005).

7 Despite the Women's Quota Law being in force, the current Legislature is made up of 9 women (19%) out
of 47 legislators, highlighting the difficulties that persist in the province for women to access positions of power.
http://www.hlt.gov.ar/legisladores.htm (last accessed 10/30/2011).

8 These reasons can be extended to the lack of regulation of other laws on the
subject, as they reflect the indifference of the Legislative Branch when it comes to
passing laws. For example, by not convening working groups to oversee the approved
laws, which remain in the archives because they are not regulated in a timely manner by
the Executive Branch.

9 Committee on Economic, Social and Cultural Rights (DESC) 14. The Right to the Highest Attainable Standard of
Health. Paragraph 44.

1 Op. Cit. CESCR OG 14. Para. 12.

11 The police power in health matters rests with the Province.
2 R. Cook, B. Dickens, and M. Fathalla. Reproductive Health and Human Rights.

Integrating Medicine, Ethics, and Law. Oxford. p. 213. See the judgment of the Human
Rights Committee, K. LL. v. Peru, November 17, 2005.
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3. b) Unjustified distinction. Reasonableness test13
3. b) I. Differential treatment based on sex
CEDAW defines discrimination against women as:

“any distinction, exclusion or restriction based on sex,
which has the purpose or effect of impairing or nullifying the
recognition, enjoyment or exercise by women, regardless of
their marital status, on the basis of equality between men and
women, of human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any other spheres.”

This definition is very important in the area of health, where
women's specific needs, especially those related to reproduction,
have not received adequate or differentiated attention. 14 The
right to freedom from sexual discrimination in access to health
requires addressing significantly different interests in a manner
that adequately respects these differences. In this regard, the
CEDAW Committee, in its General Recommendation on Women
and Health, urges States to apply the right to freedom from
discrimination to protect women's distinct reproductive health
interests, such as their different interests regarding the option to avoid pregnan

Discrimination may result from treating people in equal
situations differently or from treating people in an unequal situation
identically . 16 Discrimination often results from rules, practices
and policies (or the absence of rules, practices and policies) that
are apparently neutral but produce arbitrary or disproportionate
distinctions in their application17 (indirect discrimination).

13 The analysis is carried out according to Bayefsky, Anne. The Principle of Equality or Non-discrimination in International Law. Human Rights Law

Journal. (1l) 1-2:1-34, 1990,

1 Op. Cit. IACHR. Office of the Special Rapporteur on Women. Para. 61

* Op. Cit. CCEDAW. RG. 24. Para. 12

1 Op. Cit. Bayesfky. Page 11

17 IACHR. Access to Justice for Women Victims of Violence in the Americas. 2007. Paragraph 89
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In order to achieve true equality between men and women, it
is necessary to guarantee women's right to reproductive health
through laws aimed at their protection, especially in areas that
have differential impact, such as the right to family planning.
Women bear the brunt of reproductive problems: complications
during pregnancy and childbirth, use of contraceptive methods,
and a higher risk of reproductive tract infections. 18 This is
explained by their unique reproductive characteristics, which are
biological (such as women's greater risk of being exposed to
sexually transmitted diseases), socioeconomic (unequal power
relations between men and women), and psychosocial.

On the other hand, not guaranteeing this right forces women
from Tucuméan to exercise motherhood, which reflects a
widespread and persistent stereotype regarding the tasks that
are considered women's, violating their right to autonomy in terms
that men will never experience20 (Cook and Undurraga, 2009).

The lack of bodily autonomy impacts women's entire lives, as
when they have the power to decide about their own bodies, the
chances of them doing so increase. There is a proven link
between the use of contraceptives and opportunities to work
outside the home .

The high maternal mortality rate in the province22 is the best
indicator of discrimination against women in access to health.

18 Ministry of Health and Environment of the Nation. The Book of Sexual Health,
Reproductive and Responsible Procreation in Argentina. Page 63.
19 CCEDAW. RG 24. Paragraph 12

* Cook, Rebecca and Undurraga, Veronica. Constitutional Incorporation of

International and Comparative Human Rights Law: The Colombian Constitutional Court
Decision C-355/2006. In: Williams, Susan H. (ed.). Constituting Equality: Gender Equality
and Comparative Constitutional Law. Cambridge University Press, 2009, Page 20.

21 Interim Report of the Special Rapporteur of the Human Rights Council on the right
of everyone to the enjoyment of the highest attainable standard of physical and mental
health. UN. The right of everyone to the enjoyment of the highest attainable standard of
physical and mental health. 2011. Paragraph 47

*  According to the latest data published by the provincial Ministry of Health, the

maternal mortality rate for 2006 was 7.89 per 1,000 live births. The rate has increased
compared to previous years. http://www.msptucu-man.gov.ar/archivos/pdf/
indicadores.2007.pdf (last visited 10/26/2011).
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The challenge posed by a lack of legislation has been proven.
Guaranteeing access to family planning methods and information
about them empowers women to make autonomous and informed
decisions about their sexual and reproductive health and contributes
to reducing maternal mortality by 25% to 40%.

If national and provincial data are compared, it can be observed
that since the National Law on Sexual Health and Responsible
Procreation was passed in 2002, maternal mortality rates have
decreased at the national level 25, while at the provincial level they
increased between 2000 and 200626. According to a study carried out
in the province, the main cause of maternal death is abortion27 , the
original cause of which is an unwanted pregnancy.

On the other hand, according to UNICEF data, 20% of pregnancies attended to at
the Tucuméan Maternity Hospital are in adolescents under 19 years of age, which is
almost double the national average of 13% of pregnancies before that age. 28 This
shows how the special situation of vulnerability in which women find themselves due
to sex and gender factors increases in the case of underage girls.

3. b) II. Justification of differential treatment

The initial result of the investigation was that the lack of legislation
is due to pressure exerted by religious sectors. The arguments put
forward to oppose regulation in health matters

23

Op. Cit. DESC Committee OG 14. Para. 14

World Bank, “Population issues in the 21st century: the role of the World Bank,”
Health, Nutrition and Population (Washington, DC, April 2007). Cited UN Rapporteur. Op. Cit.
Para. 47

25

24

Mg. Silvana Torres, Maternal Mortality in Argentina and Tucuméan. 1990-2003.
Master's in Applied Statistics. Chair of Biostatistics. Faculty of Medicine, UNT
storres@msptucuman.gov.ar at www.sarda.org.ar/content/
download/862/6384/file/2007-2_5.pdf

*  Data from the Provincial Ministry of Health. http://www.msptucuman.

gov.ar/pagina.php?id=213 (last accessed 11/11/11). 2006 is the last year for which
disaggregated data on causes of death are available in Tucuman.
27

Op. Cit. Mg. Silvana Torres.

28 http://www.unicef.org/argentina/spanish/Resumen_ejecutivo_Final.pdf

(last entry 10/30/2011)

29 United Nations Human Rights Committee. Case of KL v. Peru. 2005.
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Sexual and reproductive health are evidenced in the position taken by
the self-proclaimed “pro-life” groups30 affiliated with the Catholic Church.

An example is the notable influence these groups exerted in 2003 to
prevent accession to National Law 25.673. At that time, one of the
country's first accession bills was introduced by then-Socialist legislator
Rodolfo Succar. In response to this attempt, "pro-life" groups waged a
media campaign based on the principle that legislating on sexual and
reproductive health is "morally unacceptable" 31 since women should
have as many children "as God commands" and when "He commands
them," emphasizing their central procreative role. This position was
supported by an orthodox Catholic discourse on "family values" that
has historically underpinned policies against contraceptive methods
throughout the country 32.

The influence of the Catholic Church and its "moral principles" in the
province is evident in the recent signing of the Protocol for Life, by which
politicians, legislators, business leaders, and church authorities in
Tucuman proclaimed a resounding "no" to abortion, using the Casa
Histérica (Historic House)}—a symbol of freedom and independence—
as a stage. This was ratified by the provincial governor. 33 Another
example of the political weight that the anti-contraceptive discourse
carries in Tucuman society is the validity of Law 7,143, which
establishes the "Day of the Unborn Child." 34

The "moral values" of Catholic leaders and their allied "pro-life"
groups are based on the defense of sexuality linked solely to
reproduction within monogamous marriage between heterosexual men
and women. This position reflects the thresholds of tolerance

30 Although these are “anti-rights” groups and not “pro-life” as they call themselves, in this
work | will refer to these groups as “pro-life”, emphasizing the irony of this self-designation, without
ignoring the appeal to morality of their discourse, and the construction of legitimacy through the
delegitimization of those who oppose their postulates and who, consequently, are considered
“anti-life” or “pro-death”.

31 http://www.aciprensa.com/noticia.php?n=1400 (last entry 10/26/2011)

®  Human Rights Watch. Forbidden Decision: Women's Access to
Contraception and Abortion in Argentina. ISBN: B1701. 2005. Page 8

33 http://www.lacasadelasmujeres.org.ar/ (last visit 10/26/2011)

* Human Rights Watch Report : Law or Fiction? Argentina Fails to Pay
accounts on sexual and reproductive health. 2010. IBSN 1-56432-670-5.
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patriarchy35 that excludes the consideration of reproduction that is
not the product of vaginal intercourse between men and women
within the framework of a monogamous relationship. They consider
that the only effective method of contraception is sexual abstinence
and that access to other methods, such as condoms, turns women
into "little animals” incapable of controlling their sexual impulses36.

The Catholic Church's opposition to the regulation of reproductive
rights has been documented in the Human Rights Watch Report of
2005, whose observations can be extended to the situation in the
province of Tucuman:

“The Argentine Catholic Church has focused its
advocacy activities on three areas: a strong opposition to
almost all modern contraceptive methods, to sex education,
and to abortion. Behind this opposition lies a vision of
women's role in the family and of motherhood and
reproduction as central elements of female identity.”

These are prescriptive gender stereotypes and roles that
determine the reasons for sexual relations and family roles. The
perpetuation of these stereotypes is reflected through specific
situational factors—the stance of the predominantly male Tucuman
legislature—more general contextual factors—the position of the
Catholic Church—and factors that operate at the individual level in
those who organize campaigns to oppose and reject the legislation
and in Tucuman legislators. The latter act as representatives of the
Catholic Church and its moral values, perpetuating the mechanisms
of the patriarchal system to maintain women's dependence through
the exercise of power over their bodies. In this way, the provincial
state allows the persistence of gender stereotypes by imbuing
them with additional legitimacy by upholding them by representatives
of society.

3% Brown, Josefina Leonor. What do we mean when we talk about reproductive and
sexual rights? (Non)reproductive rights as a connecting point. www.iidh.ed.cr (last
accessed 9/11/2011)

% Personal experience during the free distribution of condoms in
the capital of Tucuman, September 2011.

57 Op. Cit. Human Rights Watch, Page 18.
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3. b) lll.a. Objective Justification

It is necessary to analyze whether the defense of moral values of
the Catholic Church and anti-rights groups is a legitimate goal under
human rights treaties that objectively justifies the absence of legislation
that implies differential treatment for women from Tucuman.

Like any entity in civil society, the Catholic Church has the right to
freedom of religion and expression, despite the medical and scientific
invalidity of its claims . 38 Furthermore, the right to freedom of
conscience and religion (Article 12 of the American Convention on
Human Rights, Article 18 of the ICCPR) entails a woman's freedom to
act in relation to reproduction in a manner consistent with her own
beliefs. This implies that the State must grant women the possibility of
self-determination in matters of sexual and reproductive health, not by
imposing "moral values" on them, but by guaranteeing them access to
comprehensive health care under equal conditions . 39

The defense of "moral values" is not a legitimate objective that
justifies discrimination in the enjoyment of the right to health; rather, it
is a criterion of distinction based on stereotypes about women's sexual
roles. Therefore, it constitutes an arbitrary goal that, through the
imposition of patriarchal prejudices, limits the full enjoyment of
women's personal rights.

3. b) lll.b. Reasonable Justification

The right to health is recognized in the first international human
rights document, the Universal Declaration of Human Rights (Article
25, Paragraph 1), and in Article 12 of the ICESCR (the right of everyone
to the enjoyment of the highest standard of physical and mental health).
Itis a fundamental and indispensable right for the exercise of other
human rights40, and implies the obligation of States to adopt measures
to improve sexual and gender health services.

38 They went so far as to deny the effectiveness of condoms in preventing pregnancies
and prevent the spread of HIV.

3 Op. Cit. Report of the Special Rapporteur on the right of everyone to

enjoy the highest attainable level of physical and mental health. Paragraph 18
4 Op. Cit. CDESC. OG. 14. Para. 1
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physical, including access to family planning41 and to eliminate
discrimination against women in the field of health care42.

Considering the indivisibility and interdependence of human rights,43
the absence of legislation affects other human rights of women closely
related to health, such as:

a) the right to life (art. 4.1 ACHR, 6.1 ICCPR), as the right not to die
from preventable causes related to pregnancy and childbirth and to
prevent unwanted pregnancies 44;

b) right to personal integrity, liberty and personal security (art. 5.1,
5.2. and 7 of the ACHR, 4 b,c,d CBDP 7,9,1 ICCPR), insofar as they
involve the satisfaction of basic health needs, including those related
to reproductive health;

c) the right to private and family life, as the right of women to exercise
reproductive self-determination and the free choice of motherhood,
which allows them to decide if they want to have children, when and
how often without control, interference or coercion by officials or
individuals 45;

d) the right to decide the number and spacing of children (Art. 16 €)
CEDAW), as it implies the ability to prevent unwanted pregnancies and
plan one's family based on decisions made freely, responsibly, and in
an informed manner. This requires access to clear, adequate, and
timely information (Art. 13.1 ACHR, 19 ICCPR, 10.h CEDAW).

The restriction of fundamental human rights of women in Tucuman
in order to defend the "moral values" of a specific group in society does
not pass the proportionality test according to the principles that govern
a democratic society. While human rights are susceptible to
restriction,46 States cannot suppress the rights enshrined beyond what
is permitted.

4 Op. Cit. CCEDAW. OG 24. Para. 29
42  CEDAW art. 12

43 Committee on ESCR General Comment No. 9 Paragraph 10
44 Interpretation of the IACHR in the “Street Children” case.

45 CEDAW Committee, General Recommendation No. 21 Paragraph 22.

% Medina, Cecilia. The American Convention: Theory and Jurisprudence. Human
Rights Center. Faculty of Law, University of Chile. 2005. Page 41
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degrees47 since its purpose is to guarantee human dignity48 without discrimination
( Pro personae principle).

Therefore, the absence of legislation implies an unjustified and arbitrary difference
in treatment towards women in Tucuman that perpetuates gender stereotypes and
has the effect of undermining women's enjoyment of their right to health on equal
terms with men.

4. International responsibility of the Argentine State

The Argentine State has assumed the international obligation to respect,
guarantee, protect and adopt the necessary measures to make effective the rights
recognized in the human rights instruments without discrimination (1, 2 ACHR, 2.1

and 2.2 ICCPR, 2.2 ICESCR and 2 to 6 CEDAW).

By failing to legislate on the matter, the State is violating the universal right to
enjoy the highest level of physical and mental health without discrimination through
acts of omission by failing to adopt appropriate measures to enforce national and
international regulations, which will be achieved through adherence to national law
and the regulation of provincial laws on reproductive health.

The province violates the obligation to guarantee by failing to enact the necessary
laws to protect women from power relations that are imposed by denying them
autonomy over their bodies. Human rights in the spheres of sexuality and reproduction
are not limited to negative rights, which imply abstention by the State, but rather
include the positive obligation to guarantee and strengthen them without discrimination,
through special measures that recognize women's specific characteristics. 49 This
is the immediate obligation of the State.

to guarantee, without discrimination, the right to information, education and services
on sexual health for all women,

47 Human Rights Committee General Comment No. 18. Paragraph 6
“ Op. Cit. Medina C.. Para. 10.

49 IACHR Case of the Miguel Castro Castro Prison vs. Peru. Paragraph 10. Vote
Judge Sergio Garcia Ramirez's zone

* Op. Cit. IACHR. Access to maternal health services... Para. 26
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give priority to preventing unwanted pregnancy through family life planning 51.
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Standards in International Human Rights Law regarding the criminal

prosecution of abortion

Mariana Soledad Alvarez

1. Introduction

This chapter will explore the scope of standards in international human rights law
in relation to the legal regulation of abortion.

While international human rights law's concern about the consequences of
punitive regulations regarding abortion is recent, it has been constant. Various bodies
within both universal and regional human rights protection systems have
recommended that States review their criminal laws, given that they entail multiple
violations of the human rights of the women they target.

The standards that have been developed in this regard are of particular
importance for our country, given that the Republic
Argentina has ratified and is internationally bound by all the International Instruments
on Human Rights that have been created to date, as well as the protection

mechanisms provided for in them, both in the United Nations (UN) System and in the

Universal 52

52 To view the ratification status of the Universal Human Rights instruments, go to: http://

www.unhchr.ch/tbs/doc.nsf/newhvstatusbycou
ntry?OpenView&Start=1&Count=250&Expand=7#7
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Inter-American Regional System53 within the Organization of American
States (OAS). Several of these instruments54, including those that are
part of what is known as the "block of constitutionality,” are therefore
part of the National Constitution. Likewise, those that have already
been approved, but do not yet enjoy constitutional hierarchy, pursuant
to Article 75, paragraph 22 of the National Constitution, have a hierarchy
superior to laws. This is the case, for example, of the Inter-American
Convention on the Prevention, Punishment, and Eradication of Violence
against Women ("Convention of Belém do Para").

Human rights treaties have particular characteristics that distinguish
them from other international treaties or conventions between States.
One of these characteristics is that they are not rigid and static
normative bodies, since a characteristic of human rights law is its
continuous progressiveness. The supranational bodies responsible for
the control and monitoring of these rights continually develop
hermeneutical guidelines and standards based on which States see
expanded not only the scope of the human rights of persons subject to
their jurisdiction, but also the scope of their obligations in relation to
those same rights. That is to say, States are not only bound by the
"literal" content of a treaty, but also by the

53 The ratification status of the legal instruments of the Inter-American System can be downloaded
from the following link: http://www.oas.org/es/iachr/
mandate/basic_documents.asp Art.

% 75, paragraph 22 of the National Constitution: “Approve or reject treaties

concluded with other nations and with international organizations and concordats with
the Holy See. Treaties and concordats have a higher hierarchy than laws.

The American Declaration of the Rights and Duties of Man; the Universal Declaration
of Human Rights; the American Convention on Human Rights; the International Covenant
on Economic, Social and Cultural Rights; the International Covenant on Civil and Political
Rights and its Optional Protocol; the Convention on the Prevention and Punishment of
the Crime of Genocide; the International Convention on the Elimination of All Forms of
Racial Discrimination; the Convention on the Elimination of All Forms of Discrimination
against Women; the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment; the Convention on the Rights of the Child; under the conditions
of their validity, they have constitutional hierarchy, do not repeal any article of the first
part of this Constitution, and must be understood as complementary to the rights and
guarantees recognized herein. They may only be denounced, if appropriate, by the
national Executive Branch, with the prior approval of two-thirds of the total members of
each Chamber.

Other human rights treaties and conventions, once approved by Congress, will
require a two-thirds vote of the total members of each House to enjoy "constitutional
hierarchy."
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also by the interpretations of that text made by the supervisory
bodies established by it.

In this sense, Courtis (2010:86) points out the rupture of the
traditional paradigm55 that the appearance of this particular type
of treaties implied in international law, recognizing two orders of
important effects in the domestic sphere.

a) "On the one hand, in the pressure exerted on national authorities,
including the judiciary, to take into consideration the content of human
rights treaties, in order to avoid the consequence of being declared
responsible for non-compliance in an international forum; and b)
Correlatively, when examining compliance or non-compliance with
obligations contracted in an international forum, the corresponding body
will evaluate the conduct adopted by the State bodies — both political and
judicial. This novel situation poses the need for national bodies to
understand the scope of the interpretation of the content of international
human rights treaties by the international treaty enforcement bodies —
which are the ones that will ultimately judge the State's compliance or
non-compliance with its international obligations. This argument gains
greater weight when the State submits to the jurisdiction of international
courts, and even more so when — according to the respective incorporation
system — the State converts the treaty into part of its own domestic law,
allowing individuals to invoke the rights contained therein before the

courts. inmates.”

55 Courtis refers to the “break in the traditional paradigm” in international law,
to the fact that the implementation of this type of treaty brought at least four
identifiable consequences as “novelties: a) individuals become —with all the
qualifications that this statement deserves— subjects of international law, breaking
the monopoly of States and international organizations; b) the main purpose of
human rights treaties is to establish international standards to which the content
of domestic law —understanding this as all State activity, emanating from both
political and judicial bodies— must conform; c) treaties establish mechanisms to
monitor compliance with their substantive provisions in the international arena.
When it comes to jurisdictional or quasi-jurisdictional mechanisms —as is the
case with the American Convention on Human Rights (Pact of San José de Costa
Rica) and the Optional Protocol to the Convention on the Elimination of All Forms
of Discrimination Against Women—, which enable a system of petitions individual
cases, the prerequisite for resorting to international channels is the exhaustion of
domestic judicial remedies.”
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In this sense, the Supreme Court of the Argentine Nation, for its
part has said that:

“The aforementioned 'constitutional hierarchy of the
American Convention on Human Rights' (consid. 5) has been
established by the express will of the constituent, 'under the
conditions of its validity' (art. 75, par. 22, par. 2), that is, as the
cited Convention effectively governs in the international sphere
and considering in particular its effective jurisprudential
application by the international tribunals competent for its
interpretation and application. (“Giroldi”, Fallos 318:514).

Also in the 'Mazzeo' Case (Judgments: 330:3248).”

And the IACHR has stated that:

“(...) the IACHR has indicated that it is aware that domestic
judges and courts are subject to the rule of law and, therefore,
are obliged to apply the provisions in force in the legal system.
However, when a State has ratified an international treaty such
as the American Convention, its judges, as part of the State
apparatus, are also subject to it, which obliges them to ensure
that the effects of the provisions of the Convention are not
diminished by the application of laws that are contrary to its
object and purpose and which, from the outset, lack legal
effect.” It concluded that “[in other words, the Judiciary must
exercise a kind of ‘conventionality control’ between the domestic
legal norms that they apply in specific cases and the American
Convention on Human Rights” (“Almonacid Arellano” case,
September 26, 2006, paragraph 124 (Cons. 21).”

The Supreme Court of Justice of the Nation has decided to
further deepen this interpretation and in the recent ruling
“Rodriguez Pereyra, Jorge Luis and another v. Argentine Army s/
damages” 56 has stated:

"(...) leaves no room for doubt that the judicial bodies of the
countries that have ratified the American Convention on

% SCJN, Rulings, R. 401. XLIII., 11/27/2012
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"Human Rights Courts are obliged to exercise, ex officio, the
control of conventionality, disqualifying domestic norms that
oppose said treaty. It would therefore be contradictory to
accept that the National Constitution, which, on the one hand,
confers constitutional status on the aforementioned
Convention (Article 75, paragraph 22), incorporates its
provisions into domestic law and, consequently, enables the
application of the interpretive rule—formulated by its authentic
interpreter, that is, the Inter-American Court of Human Rights
—that obliges national courts to exercise ex officio the

control of conventionality, prevents, on the other hand, those
same courts from exercising a similar review in order to
safeguard their supremacy over local norms of lower rank. (Cons. 12)."

But he has also delimited the interpretation in these terms:

"It is necessary to point out, however, that the exercise
of constitutional control by judges must take place 'within the
framework of their respective powers and the corresponding
procedural regulations' (Confr. Cases "lbsen Cardenas and
Ibsen Pefia, and Gomes Lund and others", cited)

(Cons. 13) and that '(...) In short, the judicial review at stake,
being the most delicate of the functions susceptible to
amendment to a court, is only practicable as an unavoidable
reason for the pronouncement that the cause requires, such
that a declaration of unconstitutionality should not be reached
except when it is strictly necessary (Cons. 14)."

For its part, the IACHR has developed the topic57 since 2003,
defining it in the ruling “Almonacid Arellano vs. Chile"58. It has

57 For a more extensive treatment of the topic, see: Hitters, Juan Carlos, “Constitutionality Control

and Conventionality Control. Comparison (Criteria Established by the Inter-American Court of Human
Rights)”, Journal of the Center for Constitutional Studies, Year 7, No. 2, 2009, pp. 109-128, ISSN 0718-

0195; Sagtiés, Néstor Pedro “International obligations and conventionality control”, Journal of Constitutional
Studies, Year 8, No. 1, 2010, pp. 117 - 136. ISSN 0718-0195 and Ferrer Mac-Gregor, Eduardo “Conformal
interpretation and diffuse conventionality control. The new paradigm for the Mexican judge”, Constitutional
Studies, Year 9, No. 2, 2011, pp. 531 - 622. ISSN 0718-0195 Journal of the Center for Constitutional
Studies of Chile. University of Talca.

58 Judgment of September 26, 2006, Series C No. 154, paragraph 124.
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the concept and its content have been further explored, especially
in the rulings59 issued from 2010 to the present. Thus, according
to the Court itself:

“When a State is a party to international treaties such as
the American Convention on Human Rights, the Inter-American
Convention on Forced Disappearance of Persons, the Inter-
American Convention to Prevent and Punish Torture, and the
Inter-American Convention on the Prevention, Punishment, and
Eradication of Violence Against Women, these treaties bind all
of its organs, including the judiciary, whose members must
ensure that the effects of the provisions of these treaties are not
diminished by the application of norms or interpretations
contrary to their object and purpose. Judges and organs linked
to the administration of justice at all levels are obliged to
exercise ex officio a 'control of conventionality' between domestic
norms and the human rights treaties to which the State is a
Party, evidently within the framework of their respective
competences.

59 Alist of relevant rulings of the IACHR from 2010 to 2012, referring to the control of
conventionality: “Case of the Xakmok Kések Indigenous Community vs.
“Rosendo Cantu et al. v. Paraguay” Judgment of August 24, 2010 (merits, reparations and costs)
Series C No. 214, para. 311; “Case of Rosendo Cantu et al. v. Mexico” Judgment of August 31,
2010 (Preliminary Objection, Merits, Reparations and Costs) Series C No. 216, paras. 209 and
210; “Case of Ibsen Céardenas and Ibsen Pefia v. Bolivia” Judgment of September 1, 2010 (Merits,
Reparations and Costs) Series C No. 217 Para. 202; “Gomes Lund et al. (Guerrilha do Araguaia)
v. Brazil” Case. Preliminary Objections, Merits, Reparations and Costs. Judgment of November
24, 2010. Series C No. 219, para. 176, and “Cabrera Garcfa and Montiel Flores v. Mexico” Case.
Preliminary Objections, Merits, Reparations and Costs. Judgment of November 26, 2010. Series
C No. 220, para. 225. “Gelman v. Uruguay” Case, Merits and Reparations. Judgment of February
24,2011, Series C No. 221, para. 193; “Chocrén Chocrén v. Venezuela”, judgment of July 1, 2011
(Preliminary Objection, Merits, Reparations and Costs)

Series C No 227, para. 164, 165 and 172; “Case of Fontevecchia and D'amico vs. Argentina”
Judgment of November 29, 2011 (Merits, Reparations and Costs) Series C No. 238 Paragraphs
93 and 113; “Atala Riffo and Girls vs. Chile” Judgment of February 24, 2012 (Merits, Reparations
and Costs) Series C No. 239 paras. 282, 283 and 284. “Furlan and Family Members vs. Argentina
Judgment of August 31, 2012 (Preliminary Objections, Merits, Reparations and Costs) Series C
No. 246 Paragraphs 303, 304 and 305; “Nadege Dorzema and Others vs. Dominican Republic”
Judgment of October 24, 2012 (Merits, Reparations and Costs) Series C No. 251 Para. 204;
“Gudiel Alvarez et al. (“Diario Militar”) v. Guatemala,” Judgment of November 20, 2012 (merits,
reparations, and costs) Series C No. 253, para. 330; and finally, “Santo Domingo Massacre Case
v. Colombia,” Judgment of November 30, 2012 (Preliminary Objections, Merits, and Reparations)
Series C No. 259, paras. 142, 143, and 144.
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powers and the corresponding procedural regulations. In
this task, judges and bodies linked to the administration of
justice, such as the Public Prosecutor's Office, must take
into account not only the American Convention and other
Inter-American instruments, but also the interpretation of
these instruments by the Inter-American Court. (Case "Rio
Negro Massacres vs. Guatemala," emphasis added).60

All Human Rights Protection Systems are of a “subsidiary” and “complementary”

nature to local jurisdictions.

“Articles 1 and 2 of the American Convention on Human Rights, or Pact of San José,
Costa Rica, establish specific 'duties' for the States that have signed it. The first
essentially establishes two: a) to respect the rights of the Convention, and b) to guarantee
them, without discrimination. In turn, Article 2 obliges them to 'adopt' legislative or other
provisions necessary to give effect to that guarantee. Here, reference is made to the
“useful effect” that the Pact must have” (Sagués, 2010:118). What is sought then with
the “control of conventionality” is to achieve the “useful effect” of the Conventions. This
obligation to achieve the realization of rights is a consequence of other principles of
international law such as “pacta sunt servanda’61 and those specified by the IACHR
itself when it expressed that: “(a)ccording to international law, the obligations it imposes
must be fulfilled in good faith and domestic law cannot be invoked to prevent their non-
fulfillment. This rule has been codified in Article 27 of the Vienna Convention on the Law
of Treaties, 1969"62.

Specifically then:

1) The IACHR firmly established that it is an obligation not only of judges but of all
organs of administration of justice, including the Public Prosecutor's Office, and that
such control must be carried out ex officio. Ferrer Mac-Gregor E. (2011) adds: "The
obligation to comply with conventional law binds all national authorities and organs,
regardless of their membership in the

60 Judgment of September 4, 2012, Series C No. 250 Paragraph 262

Principle of international law codified in Article 26 of the Vienna Convention: “Pacta sunt servanda.”
Every treaty in force is binding on the parties and must be performed by them in good faith.

62 “Almonacid Arellano vs. Chile”, judgment of September 26, 2006,
Series C No. 154 Paragraph 125.
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legislative, executive or judicial powers, since the State is
responsible as a whole and acquires international responsibility
for non-compliance with the international instruments it has assumed"63
2) That if the norms of a State collide or contradict the norms
or interpretation of norms on human rights, their application or
implementation must be avoided (in the specific case or with erga
omnes effects) until the State adapts its regulations in accordance
with the provisions of article 2 of the ACHR or, rather, avoids the
issuance of norms contrary to the Covenant, thus avoiding that it
may be internationally responsible for the violation of human
rights64. This is because the mere existence of norms contrary
to the ACHR, even when these have not been applied in a specific
case, is sufficient to configure the international responsibility of
the State65.

"The Court has held, on repeated occasions, that everything
State Party to the Convention “must take all necessary measures

63 In the case “Myrna Mack Chang vs. Guatemala,” judgment of November 25,
2003, Series C No. 101, the reasoned concurring opinion of Judge Sergio Garcia
Ramirez, para. 27, states: “For the purposes of the American Convention and the
exercise of the contentious jurisdiction of the Inter-American Court, the State is held
accountable in its entirety, as a whole. In this regard, responsibility is global, it concerns
the State as a whole, and cannot be subject to the division of powers established by
domestic law. It is not possible to internationally section the State, to bind only one or
some of its organs before the Court, or to entrust them with the representation of the State in the trial.”
without this representation having repercussions on the State as a whole - and to remove
others from this conventional regime of responsibility, leaving their actions outside the
‘control of conventionality' that comes with the jurisdiction of the International Court."

64 Sagliés (op. cit.: 124) explains: “Therefore, ultimately, any domestic legal rule
(law, decree, regulation, ordinance, resolution, etc.) is subject to conventionality control
(...) Even the national Constitution is also included, not exempted in the aforementioned
verdicts. In this very important section of the doctrine to which we refer, it is tacitly
assumed that the Pact of San José de Costa Rica is above all the legal system of the
State, without omitting the Constitution itself. The Pact thus assumes, whether one likes
this conclusion or not, and no matter how much some may try to sugarcoat it, a condition
of supra-constitutionality. Therefore, as in the case of “The Last Temptation of Christ,”
for example, the Inter-American Court of Human Rights required Chile to modify a clause
of the local Constitution that was opposed to the Pact, as was effectively done later.”

65 Cfr: “ _ | o )
Suérez Rosero Case v. Ecuador”, judgment of November 12, 1997, Series
C No. 35, para. 98, “The Last Temptation of Christ” Case “Olmedo Bustos et al. v.
Chile”, Judgment of February 5, 2001, Series C No. 73, para. 13 and “Castillo Petruzzi
et al. v. Peru”, Judgment of May 30, 1999, Series C No. 52. “Boyce et al. v. Barbados”,
Judgment of November 20, 2007, Series C No. 169. “Heliodoro Portugal v. Panama”,
Judgment of August 12, 2008, Series C No. 186.
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das so that the provisions of the Convention are effectively
complied with in their domestic legal system, as required by
Article 2 of the Convention”66. It has also stated that States, in
fulfilling the general duty to respect and guarantee rights,
“must adopt positive measures, avoid taking initiatives that
limit or violate a fundamental right, and eliminate measures
and practices that restrict or violate a fundamental right.

That is to say, in accordance with Article 2 of the American
Convention, States not only have the obligation to adopt the
necessary legislative measures to guarantee the exercise of
the rights enshrined therein, but they must also avoid enacting
laws that impede the free exercise of these rights and avoid the
suppression or modification of the laws that protect them”67
(Case “Boyce et al. v. Barbados” Preliminary Objection, Merits,
Reparations and Costs. Judgment of November 20, 2007.
Series C No. 169, para. 69).”

3) Although it speaks of the Treaties that belong to the Inter-American System
(since the Inter-American Court only has material jurisdiction over those in which
it has been specifically granted such jurisdiction, and which make up the "Corpus
Juris"

Inter-American), an adequate hermeneutical interpretation allows to maintain that
if the State —in the case of Argentina— has been bound by other human rights

treaties, the “control of conventionality” of that State must be formulated with all of
those instruments, by virtue of the “pro homine” principle.

“Indeed, when carrying out the 'conventional compatibility
examination’, the national judge must always apply the principle

66 Cfr. Case “The Last Temptation of Christ” (Olmedo Bustos and others) vs. Chile.
Merits, Reparations, and Costs. Judgment of February 5, 2001. Series C No. 73,
para. 87; Case of Zambrano Vélez et al. v. Ecuador. Merits, Reparations, and Costs.
Judgment of July 4, 2007. Series C No. 166, para. 56, and Case of La Cantuta v.
Peru. Merits, Reparations, and Costs. Judgment of November 29, 2006. Series C
No. 162, para. 171.

67 Cfr. Case Castillo Petruzzi et al. v. Peru. Merits, Reparations and Costs.

Judgment of May 30, 1999. Series C No. 52, para. 207; Zambrano Vélez et al.
Case, supra note 64, para. 57; and La Cantuta Case, supra note 30, para. 172.
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pro homine (provided for in Article 29 of the Pact of San
José)68, which implies, inter alia, making the most
favorable interpretation for the effective enjoyment and
exercise of fundamental rights and freedoms' (...) 'In truth,
it is frequently useful (...) to compare the American
Convention with the provisions of other international
instruments as a means of highlighting particular aspects
of the regulation of a given right, but such a method could
never be used to incorporate into the Convention restrictive
criteria that do not arise directly from its text, even if they
are present in any other international treaty' (...)
'‘Consequently, if the American Convention and another
international treaty are applicable to the same situation,
the rule most favorable to the human person must prevail.
If the Convention itself establishes that its regulations do
not have a restrictive effect on other international
instruments, even less can restrictions present in those
other instruments, but not in the Convention, be brought in
to limit the exercise of the rights and freedoms that it recognizes' (Ferrer Mac Gre

4) Finally, the Court has delved deeper into the protection and
respect for human rights, even when these rights do not enjoy a
"majority consensus" within States. In the "Gelman v. Uruguay"
case, it stated that:

“The mere existence of a democratic regime does not
guarantee, per se, permanent respect for International
Law, including International Human Rights Law, which has
been considered as such even by the Inter-American
Democratic Charter itself. The legitimacy of-

68 Article 68 of the Convention states: “Article 29. Rules of Interpretation.
No provision of this Convention may be interpreted as: a) permitting any of the States Parties, group, or
person to suppress the enjoyment and exercise of the rights and freedoms recognized herein or to limit
them to a greater extent than is provided for herein; b) limiting the enjoyment and exercise of any right
or freedom that may be recognized in accordance with the laws of any of the States Parties or in
accordance with another convention to which one of these States is a party; c) excluding other rights
and guarantees that are inherent to the human person or that derive from the representative democratic
form of government; and d) excluding or limiting the effect that may be produced by the American
Declaration of the Rights and Duties of Man and other international acts of a similar nature.
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The democratic nature of certain facts or acts in a society is limited by

international norms and obligations for the protection of human rights
recognized in treaties such as the American Convention, such that the
existence of a truly democratic regime is determined by both its formal
and substantive characteristics, so that, particularly in cases of serious
violations of the norms of International Human Rights Law, the protection
of human rights constitutes an insurmountable limit to the majority rule,
that is, to the sphere of what is “capable of being decided” by the majority
in democratic instances, in which a “control of conventionality” must also
prevail, which is the function and task of any public authority and not only

of the Judiciary.”69.

Likewise, the provisions of the “Atala Riffo and Girls vs. Chile
Case” apply “mutatis mutandi”:

"The Court emphasizes that the alleged lack of consensus within some
countries on full respect for the rights of sexual minorities cannot be
considered a valid argument to deny or restrict their human rights or to
perpetuate and reproduce the historical and structural discrimination that

these minorities have suffered."70

This latter point is extremely important given that the “control
of conventionality” can also become a very useful tool when
demanding the realization of human rights that have not yet
achieved recognition and consolidation in Latin America. It should
be noted that, in general, the rights of historically discriminated
groups, such as women,71 do not have the same rights as women.

69 Judgment of February 24, 2011, Series C No. 221, Paragraph 239.

70 Judgment of February 24, 2012, Series C No. 239, Paragraph 92

71 “The Inter-American Commission has highlighted how the reality in the American continent
continues to present a panorama of social inequality and obstacles in access to justice, contributing to
perpetuating problems such as discrimination against women and its most extreme forms (IACHR,
2008). In this scenario of complex and pressing realities, the Commission has consistently
recommended that States adopt concrete and specific efforts to guarantee, on the one hand, the
universality of the inter-American human rights system, and on the other,
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political consensus "of the majorities," as they are marred by subordination and a
chronic lack of power that prevents them from exercising their fundamental rights.
We need only look, for example, at the exercise of women's sexual and reproductive
rights.

“(...) in Latin America and the Caribbean, women face
multiple obstacles to the free exercise of their reproductive
rights, including restrictive abortion laws.72 In fact, many
women struggle daily to achieve a minimum level of
autonomy over their own lives.

Some are raped by their spouses or others, while many
others are denied access to contraception and reproductive
health services, as well as the ability to decide to

terminate unwanted pregnancies through legal and safe
abortions (HRW, 2005:2).”

Given the "lack of consensus among the majority" and a political and social
correlation that tends toward the status quo in this area, the Court makes it clear that
human rights "are not subject to a plebiscite," but rather are a safeguard and a
catalyst for making these rights effective when "the majority," whether for reasons
of political convenience, fear, or lack of secularism, continues to oppose or create
obstacles to their exercise.

Even more so when the powers of States continue to fail to actively engage in
achieving greater equality, and/or are remiss or refuse to legislate or judge in
accordance with minimum standards in the matter.

5) In short, the control of conventionality serves to create a sort of inter-American
public order, a minimum unavailable as far as the interpretation of human rights is
concerned,

initiatives to comply with the decisions, recommendations and orders of both the
IACHR and the Inter-American Court of Human Rights (...) The Commission has
highlighted how the legal development of standards within the framework of the
inter-American human rights system must be accompanied by efforts by States to
put them into practice. At the same time, the IACHR has identified as a key
component of these efforts the guarantee of de jure and de facto access to
appropriate and effective judicial remedies to overcome emblematic problems
such as discrimination and violence against women” (IACHR 2011:10.2).

2. The Human Rights Watch website contains specific information on
abortion legislation and history in several Latin American countries.
Available at http://www.hrw.org/women/
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which narrows the interpretation that judges in national jurisdictions can make of it
considerably. As Ferrer Mac Gregor explains (op. cit.: 585):

“In this way, an authentic 'block of conventionality' is
formed as a parameter for exercising 'diffuse control of
conventionality.' National judges must adhere to this 'block’
as a minimum standard, which implies, on their part, a
constant updating of the jurisprudence of the Inter-American
Court of Human Rights and fosters a 'lively interaction’
between national jurisdictions and the Inter-American Court
of Human Rights, with the ultimate goal of establishing
standards in our region as a ius commune for the effective
protection of human rights. Consequently, national judges
must apply conventional jurisprudence, even that created
in cases where the national state to which they belong is
not a party, since what defines the integration of the
jurisprudence of the Inter-American Court of Human Rights
is the interpretation that this Inter-American Court makes
of the Inter-American corpus juris, with the goal of creating
a standard in the region regarding its applicability and effectiveness.”

2. The Criminalization of the Practice of Abortion and the Development of
International Human Rights Law, Particularly in Relation to Argentina

One of the criticisms73 that feminism made of international human rights law points
out that it did not escape the androcentric model74 of national rights:

73 For a more extensive study of feminist critiques of law, see: “Towards Another Critical Theory

of Law” (Facio Montejo, Alda); “Ideological and Mechanical Assumptions and Founding Historical
Landmarks of Patriarchal Law” (Fries, Lorena and Matus, Verénica), in Gender and Law (Facio Montejo,

Alda and Fries, Lorena Editoras, LOM, 1999); “Gender in Law. Critical Essays” (Ramiro Avila Santamaria,
Judith Salgado and Lola Valladares, Publisher: LOM, 2009).

74 (Facio, 1999:107) states: “the law is androcentric: that is, it starts from the masculine perspective
as a parameter of the human, and therefore the “generic” laws (that is, those that supposedly arise from
the needs of all, are directed to all human beings and supposedly would have similar effects on all), are
not neutral in terms of gender but start from the male sex as a representative of the entire species.”
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“The human rights system is androcentric in that it treats and

considers women as men treat and consider women, in that it is
constituted according to the interests, perspectives, experiences, and
values of men as a gender. The system has incorporated the male point
of view at the level of the design of its instruments and agencies,
institutionalizing the power of men over women. The system has
considered individuals, one at a time, as if they did not belong to a
gender. Thus, collective realities and the substantive correlates of the
status of groups according to gender are obscured. Until now, being a
person, an abstract individual with abstract rights, meant being a man.
Therefore, equality in the abstract did not include those rights that women
as such most need and least have” (Rodriguez, 1999:3).

Maternal mortality and morbidity caused by unsafe abortions in Latin America is

very high. Maternal mortality rates in the Americas total 22,680 deaths annually

(PAHO,

2007:152). The leading causes of maternal death in the region's countries

are preventable and overlapping: preeclampsia, hemorrhage, and abortion, with the

order varying according to the maternal mortality ratio and coverage of prenatal

care, childbirth, and prevalence of contraceptive use (IACHR, 2010:3.8).

The main cause is unsafe abortion, which is linked to the clandestine nature of

the practice or its inaccessibility; it is a global problem and disproportionately affects

women.

According to the World Health Organization, maternal mortality is an indicator

of the disparity and inequality between men and women, and its extent is a sign of

women's position in society and their access to social, health, nutrition services,

and economic opportunities (WHO: 1999). In the case of men, there is no single

cause of death and disability whose magnitude approaches that of maternal mortality
and morbidity (UN, 2006: para. 9) (IACHR, 2011: 2.6).

What is not yet understandable is how the statistics on maternal morbidity and

mortality have not been reduced, given that they can be eliminated if "family planning

is promoted, voluntary termination of pregnancy is decriminalized, and access to

health care is democratized" (Zufiga Fajuri, 2011:165).



Machine Translated by Google

Health, autonomy and reproductive freedom in Tucuman 31

Perhaps androcentrism within human rights protection systems75
explains why, to date, only one human rights instrument expressly
contemplates women's right to access abortion. This is the African
Protocol on the Rights of Women, which establishes:

“States Parties shall take all appropriate measures to (...) protect the

reproductive rights of women by authorizing medical abortion in cases of
sexual abuse, rape, incest and when the continuation of the pregnancy
would endanger the physical and mental health of the mother or the life
of the mother or the fetus”76.

Unfortunately, the aforementioned protocol is a regional instrument
and is only binding on those States that are party to it. Abortion on
demand is not expressly contemplated as a human right of women in
any instrument, nor has it been interpreted as such by any monitoring
body (Zampas and Todd-Gher 2011:472). However, this does not
mean that access to abortion under legal and safe conditions cannot
be supported by the interpretations of the various human rights
instruments, in light of the interpretative advances that have occurred.

The right to voluntary motherhood, and therefore the right to
terminate a pregnancy, is undoubtedly an integral part of a constellation
of other fundamental rights, such as the human right of women to
equality, to life, to health, to personal security, to privacy, to family, to
religious freedom, to freedom of opinion and conscience, and to
freedom from slavery, torture, and cruel, inhuman, and degrading
treatment. Likewise, the right of women to self-determination is part of
the li-

75 “From an androcentric perspective, only the needs and interests of men are seen as paradigmatic
beings of humanity or the needs and interests that they believe women have, as non-autonomous beings.

Needs and interests such as contraception, abortion, childbirth, sterilization, etc.
were raised by feminists as human rights issues because they directly related to
the lives and bodies of female human beings. Thus, it was understood that the
right to health, for example, had to include the right to reproductive and sexual
health if it was truly going to protect and guarantee women's health as well."
(Facio, Inter-American Institute 200:811)

" Art. 14.2.c, Protocol on the Rights of Women in Africa, also known as the
Maputo Protocol.
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Freedom to make decisions regarding private matters. These provisions include
protection of the right to physical integrity, the right to freely and responsibly decide
the number and spacing of one's children, and the right to privacy (Zampas, Tood
Gher Loc. Cit.).

To this list of human rights contained in various human rights instruments77, we
should add the right to live a life free from violence, which includes the right of women
to be free from all forms of discrimination, and the right of women to be valued free
from stereotypical patterns of behavior and social and cultural practices based on
concepts of inferiority or subordination78, the right to enjoy scientific advances, to
receive medical attention79 and the right to information80.

Sexual and reproductive rights as human rights were catalyzed, largely by the
Conference
International Conference on Population and Development (ICPD) of 1994 held in
Cairo and the Fourth World Conference on Women of the United Nations held in
1995 in Beijing:

“(...) these two conferences promoted the recognition
of the protection of sexual and reproductive health as a
matter of social justice, and have established that its
realization can be achieved through the application of
human rights contained in current national constitutions
and in regional and international human rights treaties”
(Cook, Dickens and Fathalla, 2003: 148).

The Revolutionary Beijing 81 marked a turning point, almost
Conference, in recommending to governments the revision of the le-

" Fora deeper understanding of the legal basis for these violations, see: Lamm,

Eleonora, “Restrictions on Access to Legal and Safe Abortion as a Violation of Women's
Human Rights.” Available at: http://
hdl.handle.net/2445/11421 and Human Rights Watch “International Human Rights Law and

Abortion in Latin America” available at: www.hrw.org/women.
78

Art. 6, paragraphs 1 and 2 of the Convention of Belem do Para.
Art. 12.1 and 14. 2.b of CEDAW
Art. 19 of the ICCPR, Art. 13 of the ACHR and Art. 10 CEDAW

The Beijing Declaration and Platform for Action, Fourth World Conference on Women,
Beijing, China, 4-15 September 1995, A/
CONF.177/20/Rev.1

79

80

81
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yes, they establish punitive measures against women who have
had illegal abortions:

“Women's human rights include their right to exercise
control over and to decide freely and responsibly on
matters related to their sexuality, including sexual and
reproductive health, without coercion, discrimination, or
violence. Equality between women and men with respect
to sexual relations and reproduction, including full respect
for the integrity of the person, requires mutual respect,
consent, and shared responsibility for sexual conduct
and its consequences .”

“Unsafe abortion endangers the lives of a large number
of women and represents a serious public health problem,
since it is the poorest and youngest women who are most
at risk.”83

“Given that unsafe abortion poses a serious threat to
the health and lives of women, research should be
promoted to understand and address more effectively the
conditions that determine induced abortion and its
consequences, including its future effects on fertility,
reproductive and mental health and contraceptive practice,
in addition to research on the treatment of complications
posed by abortions, and post-abortion care84.”

“Measures to be taken by governments, in collaboration
with non-governmental organizations and employers' and
workers' organizations and with the support of international
institutions: (...) j) Recognize and address the health
consequences of unsafe abortions, as a matter of major
public health importance, as agreed in paragraph 8.25 of
the Programme of Action of the International Conference
on Population and Development.

82 Idem Paragraph 97
83 Ibid.
84 Ibid. Paragraph “i
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Development (...) k) (...) In all cases, women should have access to
quality services to treat complications arising from abortions. Family
planning, education and post-abortion counselling services should be
provided promptly to prevent repeat abortions, and consideration should
be given to reviewing laws that provide for punitive measures against

women who have had illegal abortions 85.”

“Although these international consensus documents are not binding,
the statements contained therein are persuasive and indicative of the
growing support for reproductive rights by the international community
(Zampas, Todd-Gher op. cit: 422).”

The same authors argue that in recent years, laws criminalizing abortion have

received broader rejection from the international human rights community. Maintaining
punishability as a state policy does not fulfill the objective of preventing abortions;86

it is “inefficient as a criminal policy and, therefore, unreasonable and undemocratic”
(Pochak, 2011:238).

The only thing they promote is unsafe abortions with the consequent deaths and
mutilations of women and adolescents because they discourage them from seeking
help and medical attention for fear of being reported. Furthermore, it entails
discrimination against women, since it is a legal regulation on sexuality intended
exclusively for them, since it makes them bear all the responsibility for the results,
with the particularity that as

85 Ibid. Paragraph 106

86 “The shared data reflects the peculiar effectiveness of the criminal justice system
in this matter. The threat of punishment is completely ineffective in preventing the
practice of abortion. It does not discourage those who seek to perform it and, therefore,
is not an effective measure to protect 'life’ in gestation. The black figure of the justice
system is scandalous: if it is estimated that nearly 400,000 abortions are performed
each year, the number of complaints, prosecutions, trials, or convictions for this crime
is insignificant. The proportion cannot even be compared with what happens with other
types of criminal offenses: it is one of the crimes least prosecuted by the justice system.
Even if one takes into account that the majority of these acts are committed in absolute
secrecy (homes, clandestine clinics, doctors' offices), the low level of criminal prosecution
is only understood by the high degree of tolerance of the medical and judicial bodies,
which do not report or investigate, or they shelve these cases. causes” (Pochak, op.cit:239).



Machine Translated by Google

Health, autonomy and reproductive freedom in Tucuman 35

the entire abortion process takes place exclusively within their bodies, and cannot be
legitimately prosecuted without violating the fundamental guarantees of any judicial
process, such as the prohibition of self-incrimination and a complex of other rights
such as the right to self-determination, privacy and freedom of conscience, which
can come together in what is known as the principle of confidentiality.

Below, the pronouncements made in recent years by the different organs of the
system in relation specifically to the criminalization of abortion or restrictive penal
regulations as a violation of human rights, especially those directed at Argentina 87,
will be analyzed both within the scope of the Universal System of Human Rights
(UN) and in the Inter-American System of Human Rights (OAS).

3. Universal System 88

We can distinguish a "Conventional Protection System," also known as the
"Treaty System," 89 that is, the one established by the main Human Rights Treaties,
which is fully binding on those States that have agreed to sign them. To date, there
are nine, along with their respective optional protocols 90:

87 All country reports, concluding observations, and general observations and views (jurisprudence)
can be found at: http://www.oh-chr.org/SP/Countries/Pages/HumanRightsintheWorld.aspx

*  For a study of the Universal Protection System, its organs, and its

functioning, see: Carlos Villan Duran, "The International Protection of Human
Rights in the United Nations System and its Specialized Agencies." Presentation
by the International Expert of the United Nations System during the Seminar on
Instruments for the Regional and International Protection of Human Rights, Mexico
City, May 20, 2004.

89 On the “Treaty System” see United Nations Fact Sheet No. 30 available at: http://www.ohchr.org/
Documents/Publications/

FactSheet30rev.1sp.pdf

% These instruments are: (ICERD) International Convention on the
Elimination of all Forms of Racial Discrimination, the (ICCPR) Covenant
International Covenant on Civil and Political Rights (ICESCR)

Economic, Social and Cultural Rights, (CEDAW) Convention on the Elimination
of All Forms of Discrimination against Women, (CAT) Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, (CRC)
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“(...) each of these treaties, including the two Covenants, follow a
common framework. They set out a series of substantive rights in what is
often referred to as the “normative” part of the treaty, which define the
basic rights and fundamental freedoms in the area covered by that treaty.
An independent monitoring body or committee established by the treaty
itself monitors the implementation of the treaty by the States Parties.
These committees are composed of independent experts elected by the
States Parties to the treaty, whose impartiality, independence and
experience in the field of human rights enable them to assess the progress
made by States Parties in relation to the standards set out in the treaty in
question” (UN, 2005).

4. The Human Rights Committee 91 (HRC)

Convention on the Rights of the Child (ICRMW), International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families,
International Convention for the Protection of All Persons from Enforced
Disappearance, (ICRPD) Convention on the Rights of Persons with Disabilities,
(ICCPR-OP1) Optional Protocol to the International Covenant on Civil and Political
Rights, (ICCPR-OP2) Second Optional Protocol to the International Covenant on
Civil and Political Rights, aiming at the abolition of the death penalty, (OP-CEDAW)
Optional Protocol to the Convention on the Elimination of All Forms of Discrimination
against Women, (OP-CRC-AC) Optional Protocol to the Convention on the Rights
of the Child on the involvement of children in armed conflict, (OP-CRC-SC)
Optional Protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution and child pornography, (OP-CAT) Optional Protocol to
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (OP-CRPD) Optional Protocol to the Convention on the Rights of
Persons with Disabilities ICESCR — OP) Optional Protocol to the International
Covenant on Economic, Social and Cultural Rights.

91 The Human Rights Committee is the monitoring body of the Covenant on
Civil and Political Rights, “the task of the Human Rights Committee is to monitor
and supervise the implementation of their obligations under the Covenant by
States parties. One of the Committee’s greatest strengths is the moral authority
conferred on it by the fact that its members represent all parts of the world. Thus,
far from reflecting a single geographical or national perspective, the Committee
speaks with a global voice. In carrying out its monitoring and oversight work, the
Committee has four main functions. First, it receives and considers reports from
States parties on the measures they have taken to give effect to the rights
recognized in the Covenant. Second, it draws up so-called general comments,
designed to assist States parties in their implementation.”
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He expressed his concern:

“(...) by laws that criminalize or severely restrict abortion92, even in
cases of rape93 or danger to the woman's life 94. He stated that legislation
that criminalizes or penalizes9&bortion encourages women to undergo
unsafe abortions 96, which according to the Human Rights Committee
constitutes a violation of the right to life97.”

tion to the provisions of the Covenant by detailing the substantive and procedural obligations of States
parties. Third, it receives and considers complaints from individuals, also known as ‘communications’,
under the Optional Protocol, submitted by individuals alleging that a State party has violated their rights
under the Covenant. Fourth, it has jurisdiction to consider certain complaints from a State party alleging
that another State party is not fulfilling its obligations under the Covenant. For further details, see Fact
Sheet No. 15, available at: http://www.

ohchr.org/Documents/Publications/FactSheet15rev.1sp.pdf. The other committees have similar functions.

92 Concluding Observations of the Human Rights Committee on: El Salvador, August 22, 2003,
CCPR/CO/78/SLV para. 14; Kuwait, July 19, 2000, CCPR/CO/69/KWT, A/55/40, para. 15; Lesotho, April
8, 1999, CCPR/C/79/

Add.106. 11; Poland, 29 July 1999, CCPR/C/79 Add. 110.11; Senegal, 19 November 1997, CCPR/C/79/
Add para. 82, 12; and Venezuela, 26 April 2001, CCPR/CO/71/VEN. Para. 19.

93 Concluding Observations of the Human Rights Committee on

Gambia, 12 August 2004, CCPR/CO/75/GMB. 17; Peru, 15 November 2000, CCPR/CO/70/PER. 20; and
Poland, 2 December 2004, CCPR/CO/82/POL. 8.

94 Concluding Observations of the Human Rights Committee on Chile, May 18, 2007, in CCPR/C/

CHL/CO/5, para. 8; Madagascar, May 11, 2007, in CCPR/C/MDG/CO/3, para. 14; and Mauritius, April 27,

2005, para. CCPR/CO/83/
MUS. 9

95 Concluding Observations of the Human Rights Committee on Guatemala, August 27, 2001, para.
CCPR/CO/72/GTM. 19; Mauritius, April 27, 2005, CCPR/
CO/83/MUS, para. 9.

96 Concluding Observations of the Human Rights Committee on Mauritius,
04/27/2005, CCPR/CO/83/MUS, para.9.

97 Concluding Observations of the Human Rights Committee on Guatemala, August 27, 2001, para.
CCPR/CO/72/GTM. 19; Kuwait, July 19, 2000, CCPR/CO/69/KWT, A/55/40, para. 16; Lesotho, April 8,
1999, para.

CCPR/C/79 Add.106. 11; Trinidad and Tobago, November 3, 2000, CCPR/CO/70/

TTo, para. 18 and United Republic of Tanzania, August 18, 1998, para. CCPR/C/79/
Add.97.15.
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In these circumstances, “the HRC recommended that States
Parties review98 or modify criminal legislation to establish
exceptions to the prohibition99 and criminalization of abortion100,
or to develop norms on abortion compatible with the guidelines of the ICCPR101
which recently recognized the discriminatory and disproportionate
impact that restrictive abortion laws have on poor and rural
womenl102.” (Zampas, Todd-Gher, op. cit: 474).

In General Comment No. 28103 “Equality of rights between men
and women”, the Human Rights Committee calls on States Parties
to also “provide information on the measures they have adopted to
help women prevent unwanted pregnancies and to avoid having to
resort to clandestine abortions that endanger their lives” when
issuing their reports on compliance with Article 6 on the right to life.

The Committee explicitly links abortion to a woman's right to
equality with regard to her right to privacy.105 It requests countries
to report on laws and public or private actions that interfere with
the equal enjoyment of part of the

98 Concluding Observations of the Human Rights Committee on Mali, 16
April 2003, CCPR/CO/77MLI. Paragraph 14.

99 Concluding Observations of the Human Rights Committee on: Gambia,
August 12, 2004, para. CCPR/CO/70/PER.20.

100 Concluding Observations of the Human Rights Committee on: Argentina, 3 November 2000,
para. CCPR/CO/70/ARG. 14; Chile, 30 March 1999, para. CCPR/C/79/Add.104. 15; Costa Rica, 8 April
1999, para. CCPR/C/79/

Add. 107.11; Ecuador, 18 August 1998, para. CCPR/C/79/Add. 92. 11; Guatemala, 27
August 2001, para. CCPR/CO/72/GTM. 19; Kuwait, 19 July 2000, CCPR/CO/69/KWT, A/
55/40, para. 16; Lesotho, 8 April 1999, para. CCPR/C/79/

Add. 106. 11; Peru, 15 November 2000, para. CCPR/CO/70/PER.; Trinidad and Tobago,
3 November 2000, in CCPR/CO/70/TTO para. 18; United Republic of Tanzania, 18 August
1998, para. CCPR/C/79/Add. 97. 15; and Venezuela, April 2001, CCPR/CO/71/VEN para.
19.

101 Concluding Observations of the Human Rights Committee on:

Chile, 18 May 2007, in CCPR/C/CHL/CO/5 para. 8; El Salvador, 22 August 2003, in
CCPR/CO/78/SLV para. 14; and Madagascar, 11 May 2007, in CCPR/C/MDG/CO/3 para.
14.

102 Concluding Observations of the Human Rights Committee on: the

Argentina, November 3, 2000, para. CCPR/CO/70/ARG. 14.

103

102 Human Rights Committee, General Comment 28: Equality of rights between
men and women (Art. 3), 68th Session 2000, UN Doc. HRI/GEN/1/Rev.7 (2000), p. 207.

104 |dem Paragraph 10
105 Ibid. Para. 20
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of women's right to privacy, and to take steps to eliminate such obstacles106.

Specifically at the time of making the Observations
Finals for Argentina in 2010 were expressed in these terms:

"The Committee expresses its concern about the restrictive
abortion legislation contained in Article 86 of the Penal Code,
as well as the inconsistent interpretation by the courts of the
grounds for non-punishment contained in that article. (Articles
3 and 6 of the Covenant)

The State party should amend its legislation to effectively
help women avoid unwanted pregnancies and prevent them
from having to resort to clandestine abortions that could
endanger their lives.

The State must also adopt measures for the training of judges
and health personnel on the scope of Article 86 of the Penal
Code"107.

5. Committee on the Convention on the Elimination of All Forms of

Discrimination against Women (CEDAW)

The CEDAW Committee also criticized regulations that punish abortion with
custodial sentences:

“In the Concluding Observations for Colombia, it stated with
great concern that “Abortion, which is the second cause of
maternal death in Colombia, is punishable as illegal conduct”
and affirmed that legal prohibitions on abortion constitute a
violation of women's rights to health and life, protected by
Article 12 of the Convention” 108 (Zampas, Todd-Gher, Op. Cit.:
476).

106 Ibid. Para. 20

107 Concluding observations of the Human Rights Committee on Argentina.

The Committee considered the fourth periodic report of Argentina (CCPR/C/ARG/
4) at its 2690th and 2691st meetings (CCPR/C/SR.2690 and 2691), held on 10 and 11
March 2010, and finally adopted these Concluding Observations for the Argentine
State at its 2708th meeting (CCPR/C/SR.2708), held on 23 March 2010.

108 Concluding Observations of the Committee on Colombia, 5 February 1999,
CEDAW/A/54/38 Rev. 1, para. 393.
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In General Recommendation No. 24 on Women and Health109
express:

“Lack of respect for the confidentiality of information affects both
men and women, but it can discourage women from seeking advice and
treatment and, consequently, negatively affect their health and well-being.
As a result, women will be less willing to seek medical care for genital
diseases, use contraception, or treat incomplete abortions, and in cases
where they have been victims of sexual or physical violence.”

The Recommendation to States is:

“Prioritize the prevention of unwanted pregnancies through family
planning and sexuality education, and reduce maternal mortality rates
through safe motherhood services and prenatal care. To the extent
possible, legislation criminalizing abortion should be amended to abolish

punitive measures imposed on women who have undergone abortions.”

“The Committee specifically called upon States parties to review
legislation prohibiting abortion110 and invited them to reform restrictive
laws111. It also examined the effects of laws criminalizing this practice.
(...) The Committee recommended that Chile consider “reviewing its laws

on abortion with a view to eliminating provisions that

109 Given at the 20th session on 02/02/1999 (A/54/38/Rev.1, chap. I.)

110 Concluding observations of the Committee on: Andorra, 31 July 2001, A/56/38,
para. 48; Belize, 1 July 1999, A/54/38, para. 57; Burkina Faso, 31 January 2000, A/
56/38, para. 276; Cameroon, 26 June 2000, A/55/38, para. 60; Ireland, 1 July 1999, A/
54/38, para. 186; Jordan, 27 January 2000, A/55/38, para. 181; Namibia, 12 August
1997, A/52/38 REV1, Part Il, para. 127; Nepal, 1 July 1999, A/54/38, paras. 139 and
148 and United Kingdom, 1 July 1999, A/55/38, para. 310.

111 Concluding observations of the Committee on Belgium, 9 May 1996 A/51/38,
para. 181.
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punitive measures applicable to women who undergo abortions and give
them access to quality services to treat complications arising from unsafe
abortions and reduce maternal mortality rates, in accordance with general
recommendation 24 on women and health and the Beijing Declaration
and Platform for Action"112 (Zampas, Todd-Gher, Op. Cit.: 477).

The CEDAW Committee in 2010 also criticized the Code
Argentine Penal Code and urged the State to modify it:

“While appreciating the creation of the national Sexual Health and
Responsible Procreation Program and the publication, within the
framework of that program, of the 'Technical Guide for Care for Non-
Punishable Abortions," intended to clarify certain aspects of Article 86 of
the Penal Code, the Committee notes that access to sexual and
reproductive health services continues to be a serious problem for
Argentine women. The Committee also expresses its concern about the
high rate of teenage pregnancies and the high maternal mortality rate, one-
third of which is caused by illegal abortions.

(...) The Committee also urges the State party to take all necessary
measures to further reduce the high maternal mortality rate. The
Committee further urges the State party to review the current legislation
criminalizing abortion, which has serious consequences for the health and
lives of women. The State party should ensure that the 'Technical Guide
for Care for Non-Punishable Abortions' is applied uniformly throughout the
country so that there is effective and equal access to health services for
terminating pregnancies.113

112 Concluding Observations of the Committee on Chile, 25 August 2006,
CEDAWI/C/CHI/CO/4. 20

113 Concluding observations of the Committee on the Elimination of Discrimination
against Women for Argentina. The Committee considered the sixth periodic report of
Argentina (CEDAW/C/ARG/6) at its 926th and 927th meetings, held on 13 July
2010. Paragraphs 37 and 38. The list of issues and questions is contained in document
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6. The Committee on the Convention on the Rights of the Child (CRC)

“This committee also expressed concern about punitive abortion
legislation114 and suggested on some occasions that States parties
review practices under abortion legislation”115 (Zampas, Todd-Gher
Op. Cit.: 477).

Specifically in relation to Argentina, in the Observations
At the end of 2010,116 he expressed his

“(...) concern about the high percentage of maternal mortality,
especially among adolescents, caused by abortion (28.31% in 2005)
and the prolonged procedures for legally terminating a pregnancy
resulting from rape, as provided for in Article 86 of the Penal Code.”

Accordingly, it recommended to the Argentine State that:

“(...) d) Take urgent measures to reduce abortion-related
maternal mortality, in particular by ensuring that the medical
profession is aware of and performs legal abortion, especially for
girls and women who are victims of rape, without court intervention
and at their request; e) Amend article 86 of the Penal Code at the
national level to prevent disparities in existing and new provincial
legislation regarding legal abortion.”

CEDAWI/C/ARG/QI/6, and Argentina's responses in document CEDAW/C/
ARG/Q/6/Add.1. Paragraphs 27, 38 and 51.

114 Observations to the Convention on: Armenia, 24 February 2000, CRC/C/15/Add. 119, para. 38;
Chad, 24 August 1999, in CRC/C/15/Add. 107, para. 30; Kyrgyzstan, 9 August 2000, CRC/C/15/Add.
127, para. 45; and Palau, 21 February 2001, CRC/C/15/Add. 149, para. 46.

115 Observations to the Convention on: Chad, 24 August 1999, in CRC/C/15/Add.107 para. 30; and
Palau, 21 February 2001, CRC/C/15/Add. 149, para. 47.

16 Consideration of reports submitted by States Parties under Article 44 of the Convention

Concluding observations: Argentina 1. The Committee considered the combined third and fourth
periodic reports of Argentina (CRC/C/ARG/3-4) at its 1522nd and 1524th meetings (CRC/C/SR.1522
and 1524), held on 2 June 2010. At its 1541st meeting (CRC/C/SR.1541) on 11 June 2010 Paragraphs
58 and 59.
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It also issued General Recommendation No. 4117, “Adolescent Health and

Development in the Context of the Convention on the Rights of the Child.” In it, it
stated: “The Committee on the Rights of the Child requests State parties to take
measures to reduce maternal morbidity and mortality and the mortality of adolescent
girls, particularly due to unsafe pregnancy and abortion practices....”118 The
Committee also urged States to provide access to safe abortion services as part

of sexual and reproductive health services, where abortion is not prohibited by law.

The Committee also recognized that adolescents who are sexually exploited
are exposed to significant health risks, including unsafe and unsafe abortion.
According to the Committee, these adolescents "have the right to physical and
psychological recovery and social reintegration in an environment that fosters their
health, self-respect, and dignity ." 119

7. The Committee on Economic, Social and Cultural

Rights (ICESCR)

“This Committee recognized that restrictive laws contribute to the
problem of unsafe abortion and high maternal mortality rates120 (...) has
expressed concern about States parties with absolute prohibitions121 or
punitive abortion laws that only permit abortion to preserve the life of the

womanl22 , or is the result of...

117 Committee on the Rights of the Child, General Comment 4: Adolescent health
and development in the context of the Convention on the Rights of the Child, UN Doc.
CRC/GC/2003/4 (2003).

118 Ibid., para. 31

119 Ibid., para. 37

120 Concluding Observations of the Committee on: Bolivia, May 21, 2001, para.
E/C.12/1/Add.60. 43; Mauritius, 31 May 1994, E/C.12/1994/8, para. 15; Nepal,

24 September 2001, E/C.12/1/Add. 66 paras. 32 and 35; Poland, 19 December
2002, para. E/C.12/1/Add. 62 paras. 26 and 47.

121 Concluding Observations of the Committee on Chile, December 1, 2004, para.
E/C.12/1/Add. 105. 26; Malta, 14 December 2004, para. E/C.12/1/Add.101.41;
and Monaco, 13 June 2006, para. E/C. 12/MCO/CO/1. 15

122 Concluding Observations of the Committee on Kuwait, 7 June 2004, para.
E/C.12/1/Add.98.23.
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state of rape or incest123.” (Zampas, Todd-Gher Op.
Cit.: 478)

In General Comment No. 16, “The equal right of men and women to the
enjoyment of all economic, social and cultural rights”124, the Committee indicates
that ensuring the equal enjoyment of Article 12 requires that “legal and other obstacles
preventing men and women from having equal access to public health services must
be eliminated. This includes, in particular, (...) the elimination of legal restrictions on
reproductive health”125.

In its Concluding Observations for Argentina in 2011, it reiterated:

“(...) its concern about the inadequacy of reproductive health services
for young women and girls in the State party, which has resulted in high
maternal mortality rates and, in general, high rates of adolescent pregnancy
(E/C.12/1/ Add.8, para. 24). Furthermore, it notes in particular the large
disparities between the different provinces. The Committee also notes with
concern that unmedicalized abortions remain one of the main causes of
maternal mortality (arts. 10 and 12). The Committee urges the State party
to ensure that the Sexual and Reproductive Health Act is implemented in
all provinces and that all persons, especially adolescents, are guaranteed
access to comprehensive sexual and reproductive health education and
services, in order to, inter alia, reduce the high maternal mortality rates.
The Committee recommends that the State party implement programmes

123 Concluding Observations of the Committee on Chile, 1 December 2004, para. E/C.12/1/Add.
105.26; Kuwait, 7 June 2004, para. E/C.12/1/Add.98.23.
; Malta, 14 December 2004, para. E/C.12/1/Add.101.43; Monaco, 13 June 2006,
para. E/C. 12/MCO/CO/1. 15; and Nepal, 31 August 2001, E/C.12/1/Add. 66
paras. 33 and 55.

124 Committee on Economic, Social and Cultural Rights, General Comment 16: The equal rights
of men and women to the enjoyment of economic, social and cultural rights (Art. 3), in Substantive
issues arising in the implementation of the International Covenant on Economic, Social and Cultural
Rights, 34th Session 2005, UN Doc. E/C.12/2005/4 (2005).

125 Ibid. Paragraph 29
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but to improve public awareness of sexual and
reproductive health. It also recommends that the State
party adopt the necessary measures to guarantee access
to legal abortion in order to reduce the number of
preventable maternal deaths, and to guarantee access to
health facilities, supplies, and services to reduce pre- and
post-abortion risks. 126

8. The Committee against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT)

He expressed his concern in his Concluding Observations for
Chili:

“The fact that medical care for women whose lives are
in danger due to complications arising from clandestine
abortions is reportedly made conditional on their providing
information about those who performed the abortions.
These confessions would later be used in cases brought
against them and third parties, thus contravening the
provisions of the Convention” 127.

The CCT called on Chile to:

“eliminate the practice of extracting confessions for
prosecution from women seeking emergency medical care
as a result of clandestine abortions; investigate and
review convictions in cases where statements obtained
under duress have been admitted as evidence in such
cases and take appropriate corrective measures, including
the quashing of convictions that do not comply with the
Convention” 128 (Zampas, Todd-Gher Op. Cit.: 479).

126 Concluding observations of the Committee on Economic, Social and Cultural Rights on Argentina
(E/C.12/ARG/CO/3), 47th session, 14 November to 2 December 2011. Paragraph 22

127 Concluding Observations of the Committee against Torture on Chile, June 14, 2004, in CAT/C/
CR/32/5, para. 6.j.

128 Ibid., para. 7.m. CAT also recommended that Chile guarantee immediate and unconditional
treatment for persons seeking medical attention.
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9. Committee on the Rights of Persons with Disabilities (ICRPD)

In 2011, this Committee issued its final observations for Argentina,
referring only to non-punishable abortion.

"The Committee regrets that the legal representative
of a woman with a disability under guardianship can
consent to a legally binding abortion on behalf of the
woman with a disability. It also expresses its concern
about the existence of sterilization practices against
persons with disabilities without their free and informed consent.”

“The Committee recommends that the State party
amend article 86 of its Penal Code, as well as article 3 of
Law 26130 on the Regime for Surgical Contraception
Interventions, in accordance with the Convention, and
take measures to offer the necessary support to women
under guardianship or curatorship so that they themselves
can give their informed consent to access the practice of
non-punishable abortion or sterilization.”129

10. Extra-Conventional Mechanisms 130

Reports of the Special Rapporteurs: Although these instruments
do not have a legally binding character for States, they are a source of
international law and constitute a guideline of interpretation to be taken
into account by them, since they have the value of doctrine in
international human rights law, and ad-

emergency, in accordance with the guidelines of the World Health Organization.

129 Concluding Observations for Argentina (CRPD/C/ARG/1) approved at the
91st Session. Paragraphs 31 and 32 of 27 September 2012.

130 So named because they are not the product of any Convention or Treaty, these mechanisms and
procedures have been created by resolutions of the competent bodies of the respective International
Organizations (Economic and Social Council, Human Rights Council), derived from the general powers of
the United Nations Organization, entrusted to working groups composed of experts acting in a personal
capacity or as independent individuals known as special rapporteurs, representatives or experts. They
find their ultimate basis in the concretization of the Universal Declaration of Human Rights.
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They want greater binding force as they become a standard used by international
human rights protection bodies.131

10. a) Reports of the Special Rapporteur on the Right to Health

a. Report of the Special Rapporteur, Mr. Paul Hunt, on the right of everyone to
the enjoyment of the highest attainable standard of physical and mental health, 16
February 2004132:

“(...) Unsafe abortions cause the deaths of some
68,000 women each year, representing a colossal
violation of the right to life and health. Women who have
become unintentionally pregnant should receive reliable
information and comprehensive counseling, including the
places and times when the pregnancy can be legally
terminated. Even if abortions are legal, they must also be
safe: public health systems must train and equip health
care providers and take other measures to ensure that
abortions are not only safe but also accessible. In all
cases, women should have access to quality services for
the treatment of complications resulting from abortion.
Provisions that punish women who have abortions must
end.”133

b. Interim report of the Special Rapporteur Mr. Anand Grover on the right of
everyone to the enjoyment of the highest standard of living

131 Thus, according to Bovino (2006), who states: "The Charter of the United Nations
entrusts the General Assembly with the task of making recommendations to help make human
rights effective. Although the law attributes to the resolution of the Assembly the category of
non-binding recommendation, which, in principle, all of its resolutions possess, nothing prevents
the content of its recommendations from being considered obligatory, since they are a source
of international law.

For this reason, it is stated that “the other instruments adopted by the international community
must be one of the main sources to be consulted, together with the doctrine of the competent
international bodies” (O' Donell, 1989:27).

132 A/66/254. UN General Assembly, 60th Session of the Commission on Human Rights,

16 February 2004 (E/CN.4/2004/49)

133 Ibid. Paragraph 30
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physical and mental health, of August 3, 2011134. This is a very
important report because it examines the interaction between
criminal laws and other legal restrictions relating to sexual and
reproductive health and the right to health, paying particular
attention to criminal laws on abortion.

“(...)when criminal law is used as an instrument to regulate a person's
conduct and decisions in the context of the right to sexual and reproductive
health, the will of the State is imposed by force, overriding that of the
individual” 135.

“(...) these provisions affect a wide range of people, including women
seeking abortion or using contraception; friends or family members who
help women seeking abortion; professionals who perform abortions (...)"
136.

“Criminal laws and other restrictions on sexual and reproductive health
could negatively affect the right to health in multiple aspects, including
violating human dignity (...) [which] requires that people be free to make
personal decisions without interference from the State, especially in an area

as important and intimate as sexual and reproductive health.”137

“The persistence of stereotypes about the role of women in society
and the family establishes and feeds social norms (...) When a woman who
claims her sexual and reproductive freedom transgresses these norms
based on stereotypes, she usually suffers severe punishments, with the
consequent adverse effects on her health; this constitutes a violation of her
right to health.138

134 A/66/254. UN General Assembly 66th Session of the Commission on
Human Rights, August 3, 2011

135 Ibid. Paragraph 12.

136 Ibid. Paragraph 14

137 Ibid. Para. 15

138 Ibid. Para. 16
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“Criminalization creates and perpetuates stigma, limits women’s ability
to make full use of available sexual and reproductive health goods,
services and information, denies them full participation in society and
distorts the perceptions of health professionals, which in turn can hinder
women'’s access to health care services (...) can impede women’s
empowerment by discouraging them from taking measures to protect
their health in order to avoid criminal liability or for fear of stigmatization.”
139.

“Public morality cannot be used as a pretext for enacting or applying
laws that may lead to human rights violations, including those that
regulate sexual and reproductive conduct and decision-making (...) States
should refrain from using criminal laws and legal restrictions to regulate
public health that are not supported by evidence or are not proportionate,
since they violate the right to health of the people affected and are also
contrary to the very purposes that justify them” 140 .

“The imposition of criminal and other restrictions by States to regulate
sexual and reproductive health can constitute a serious violation of the
right to health of those affected and is ineffective as a public health
intervention. The application of such laws should be reconsidered
immediately. Their elimination should not be phased out, as they do not
constitute a significant resource burden, even de minimis .” 141

“Criminal laws that punish and restrict induced abortion are the
paradigmatic example of the unacceptable barriers that prevent women
from exercising their right to health.

139 Ibid. Paragraph 17
140 Ibid. Paragraph 18
141 Ibid. Paragraph 20
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and must therefore be repealed. These laws violate women's dignity and
autonomy by severely restricting their freedom to make decisions
affecting their sexual and reproductive health. They also invariably have
harmful effects on physical health, causing preventable deaths, morbidity
and ill health, and on mental health, not least because affected women

risk falling prey to the criminal justice system. 142

“The criminalization of abortion is a clear expression of state
interference in women's sexual and reproductive health, as it restricts
women's control over their bodies and could expose them to unnecessary
health risks.

The prohibition of abortion also forces women to carry unwanted
pregnancies to term and to give birth when they do not wish to do so” 143.

“Women have the right to receive equal health care from the State as
part of their right to health. Regardless of the legal status of abortion (...)
In particular, they have the right to access quality health services to treat
complications arising from abortion (...) Such care must be unconditional,
even when abortion carries criminal penalties, it should not be dependent
on the woman'’s subsequent cooperation in criminal prosecution, and in
no case may it be used as evidence against her or against those who
performed the abortion. Legislation should not oblige health personnel to
report women who have received abortion-related care to the police or

judicial authorities.” 144

“The marginalization and vulnerability of women as a result of abortion-
related stigma and discrimination perpetuate and intensify violations of the
right to health. (...) While there are many social factors

142 Ibid. Para. 21
143 Ibid. Paragraph 27
144 |bid. Paragraph 30
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and cultural factors that generate and aggravate stigmas, their penalization

perpetuates discrimination and generates new forms of stigmatization” 145.

“The criminalization of abortion also seriously affects mental health.
The need to resort to illegal health services and the intense stigmatization
of the abortion procedure and the women who undergo it can have

detrimental effects on women's mental health .” 146

“In applying a right to health approach, States must carry out reforms
aimed at developing and implementing policies and programs related to
sexual and reproductive health, in accordance with international human
rights standards. In this context, the Special Rapporteur urges States to
(...) h) Decriminalize abortion and repeal related laws, such as those
relating to the facilitation of abortion; i) As an interim measure, consider
having competent authorities formulate policies and protocols imposing a
moratorium on the application of criminal laws relating to abortion, including
the legal obligation imposed on health professionals to report women to
law enforcement authorities; j) Provide safe and good quality health-care
services, including abortion, in accordance with WHO protocols (...) I)
Ensure that the population has access to accurate and evidence-based
information regarding abortion and with the assumptions in which the
legislation allows it, and that health professionals know well the legislation
regarding abortion and its exceptions (...)" 147.

Without a doubt, this is one of the most critical, forceful, and
profound documents against the criminalization of abortion ever
formulated within the United Nations.

145 Ibid. Paragraph 34
146 Ibid. Paragraph 36
147 Ibid. Paragraph 65
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10. b) Special Rapporteur on the Independence of Judges and
Lawyers

Interim report on the independence of judges and
Attorneys for Ms. Gabriela Knaul, August 10, 2011:148

“Women in conflict with the law who appear before the
criminal justice system must benefit from all provisions
related to the right to a fair trial and equality before the
courts without gender discrimination or any other form of
discrimination prohibited by international law. The Special
Rapporteur is deeply concerned about provisions of
criminal law that discriminate against women and about
the discriminatory application of certain provisions against
them in criminal proceedings. These discriminatory
provisions include (...) the criminalization of abortion even
in cases of spontaneous abortion or threat to the life and
health of the mother. The Special Rapporteur wishes to
recall that, by applying discriminatory laws, judges and
prosecutors participate in the violation of the State’s
international obligations .” 149

“Women accused of crimes have the right to a fair
public hearing before a competent, independent and
impatrtial tribunal, which (...) requires that judges,
prosecutors and lawyers be familiar with and trained in
gender issues and international human rights of women,
including the principles of equality and non-discrimination.
Judges must be able to challenge gender-based
stereotypes and discrimination when unlawful complaints
are made against suspects, accusations without evidence
of wrongdoing or based merely on hearsay, or erroneous
accusations based on certain forms of conduct (e.g.,
accusations of

8 A/66/289. UN General Assembly, 66th Session of the Council
of Human Rights, August 1, 2011. 149 Ibid. Paragraph
74
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tion of infanticide in abortion cases). Judges must also be prepared to
challenge stereotypical ideas and discrimination and not downplay
women's testimony or dismiss its credibility; this applies when the woman

is both the accused and the victim. 150

10. c) Report of the Special Rapporteur on torture and other cruel, inhuman and
degrading treatment

Report of the Special Rapporteur Mr. Juan E. Méndez, 1 February 2013151:

“The conceptualization of abuses committed in health care settings as
torture or ill-treatment is a relatively recent phenomenon. (...) The Special
Rapporteur demonstrates that, while the prohibition of torture may initially
have applied primarily in contexts such as interrogation, punishment or
intimidation of detainees, the international community has begun to realize
that torture can also occur in other contexts.” 152

“The Special Rapporteur has, on numerous occasions, responded to
various initiatives in the area of gender mainstreaming and combating
violence against women, inter alia, by examining gender-specific forms of
torture to ensure the implementation of the framework for protection
against torture in a gender-sensitive manner (...)"” 153

“(...) the mistreatment inflicted on women seeking reproductive health
services can cause enormous and long-lasting physical and emotional

suffering, caused by

150 Ibid. Paragraph 75

¥ AJHRC/22/53, UN General Assembly, 22nd Session of the
Human Rights Council of February 1, 2013.
152 Idem Paragraph 15

153 Idem Paragraph 45
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Gender-based violence. Examples of such violations include ill-treatment
and humiliation in institutional settings (...) denial of access to authorized
health services such as abortion and post-abortion care; (...) breaches of
medical secrecy and confidentiality in health-care settings, such as
complaints filed by women by medical personnel when there is evidence
of illegal abortions; and the practice of trying to force a woman to confess

as a condition for receiving life-saving medical treatment after an abortion.

“The Committee against Torture has repeatedly expressed concern
that restrictions on access to and outright prohibitions on abortion violate
the prohibition against torture and ill-treatment (...) United Nations bodies
have expressed concern that access to post-abortion care has been
denied or restricted (...) for unacceptable purposes such as imposing
punishment or obtaining a confession. The Human Rights Committee
explicitly noted that violations of article 7 of the International Covenant on
Civil and Political Rights included (...) the denial of access to safe abortion

to women who have become pregnant as a result of rape (...)" 155.

“The Special Rapporteur urges all States to ensure that women have
access to emergency medical care, including post-abortion care, without
fear of criminal sanctions or reprisals. States whose national legislation
authorizes abortions in various circumstances should ensure the effective
availability of services without adverse consequences for the woman or
the health professional.” 156

154 Ibid. Paragraph 46
155 Ibid. Paragraph 50
156 Ibid. Paragraph 90
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11. Universal Periodic Review (UPR) 157

Report of the Working Group on the Periodic Review
Universal of Argentina, December 12, 2012158:

“(...) Norway expressed concern about cases of unsafe
abortions, a phenomenon resulting from the criminalization
of abortion. Norway requested further information on civil
society participation in the drafting of the national report
for the UPR. It referred to alleged difficulties in public
access to information in the public domain. Norway made
recommendations.”159

“(...) Uruguay noted that, despite the National Sexual
Health Plan, abortion was the leading cause of maternal
mortality. Uruguay made recommendations.”160

In relation to sexual and reproductive rights, the reco-
The recommendations made to Argentina were:

“99.89: Ensure full recognition of sexual and
reproductive rights (France)” (...) 99.92 “Introduce legal
and other measures to reduce maternal mortality and
morbidity resulting from unsafe abortions (Netherlands)”
()

99.93 “Strengthen efforts to reduce the infant mortality
rate, particularly by reducing the number of deaths
resulting from unsafe abortions (Norway)”; (...) 99.96
Strengthen the use of legal and administrative provisions

55

157 The Universal Periodic Review (UPR), established by General Assembly resolution 60/251, is a
new human rights mechanism. Through this mechanism, the Human Rights Council periodically reviews

the compliance of each of the 192 United Nations Member States with their respective human rights

obligations and commitments.

158

A/HRC/22/4, Human Rights Council, adopted at its 22nd Session.

159 Ibid. Paragraph 52.
160 Ibid. Paragraph 85



Machine Translated by Google

56 Checkmate the Queen

existing measures that guarantee sexual and reproductive
health, with the aim of better protecting women's rights
and preventing maternal mortality (Uruguay) (...)"

The Argentine response was given on February 21, 2013.
and in relation to the recommendations made, he responded as
follows:

“(...) Argentina accepts recommendations 99.90, 99.95,
99.96 and 99.97 and considers that they are being
implemented through programs aimed at guaranteeing the
sexual and reproductive rights of women, and for the
removal of barriers to access to health services for
indigenous, migrant and incarcerated women.162 (...)
Argentina takes note of recommendations 99.91, 99.92, 99.93 and 99.94."163

12. Inter-American Regional System164

It could be said that concern over the multiple human rights
violations that arise from the regulation of abortion as a crime is
recent in the Inter-American system, although it has been constant
in recent years. This concern is undoubtedly important, given that
Latin America is the region with the most restrictive abortion
regulations in the world. In fact, El Salvador, Nicaragua, Chile,
Dominica, the Dominican Republic, and Saint Kitts and Nevis do
not have legal abortions.

“In some Caribbean countries, such as Jamaica or Trinidad and
Tobago, although the interruption of pregnancy is not legally
permitted in any case, by common law therapeutic reasons,
pregnancy resulting from rape or from substantial abnormality of
the fetus are considered exceptions” (CIM, 2012:42).

161 A/HRC/22/4/Add.1, Human Rights Council, adopted at the 22nd
Session Period.

162 Ibid. para. 16

163 Ibid. para. 17

' For a more extensive development of the inter-American system of human
rights protection, see Inter-American System of Human Rights: Introduction to its
Protection Mechanisms (2011) by Cecilia Medina Quiroga.
and Claudio Nash Rojas, Human Rights Center, University of Chile.
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In 2010 the XI Regional Conference on Women of
Latin America and the Caribbean 165 celebrated the Brasilia Consensus 166, where
33 of the highest representatives of the region's governments committed to:

“Review laws that provide for punitive measures
against women who have undergone abortions, as
recommended in the Platform for Action of the Fourth
World Conference on Women, including new measures
and initiatives for the implementation of the Beijing
Declaration and Platform for Action, as well as in the
Programme of Action of the International Conference on
Population and Development, and in the observations of
the United Nations Committee against Torture, and ensure
the provision of abortion under safe conditions in cases
authorized by law.” 167

Despite this political commitment, the legislative landscape regarding abortion
has changed very little in the region.

The relevant pronouncements on the criminalization of abortion within the scope of
the different bodies of the OAS will be analyzed below: the Inter-American

Commission on Human Rights (IACHR), the Inter-American Commission of Women
(CIM) and the CEVI (Committee of Experts on Violence), which are expressed
through the Follow-up Mechanism of the Convention against Violence.

165 A subsidiary body of the Economic Commission for Latin America and the Caribbean
(ECLAC), convened on a permanent and regular basis, with a frequency not exceeding three years,
to identify the regional and subregional needs of women, present recommendations, conduct
periodic evaluations of the activities carried out in compliance with regional and international
agreements and plans on the subject, and provide a forum for debate on these matters. ECLAC
was established by Economic and Social Council resolution 106 (VI) of 25 February 1948 and
began operating that same year. It is one of the five regional commissions of the United Nations.

%6 The XI Regional Conference on Women in Latin America and the
Caribbean, held from July 13 to 16, 2010, brought together ministers and high-
level delegates from 33 countries in the region to discuss the achievements and
challenges in achieving gender equality, with an emphasis on women's economic
empowerment and autonomy. Available at: http://www.eclac.
cl/woman/news/pages/5/40235/ConsensoBrasilia_ ENG.pdf

167 Ibid. Paragraph 6 f)
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cia (MESECVI) and finally the Inter-American Court of Human Rights (IACHR).

13. The Inter-American Commission on Human Rights (IACHR) 168

13. a) Individual Petitions169: “White and Potter vs. the United States”

As part of one of its powers, the IACHR received in 1977 an individual petition
from citizens Cristian S.
White and Gary K. Potter v. United States. The case was better known as “Baby
Boy”170, because the petitioners requested that the Commission declare that the
United States was responsible for having violated Articles I (right to life and that
this be interpreted in accordance with Article 4 of the American Convention on
Human Rights); Il (Equality before the law and the principle of non-discrimination),
VIl (right of the child to protection, care and assistance), Xl (right to health) of the
American Declaration, given that according to the facts they presented, a doctor in
the State of Massachusetts performed a hysterectomy on a woman pregnant with
a male fetus (“baby boy”) and he was not criminally sanctioned for this act. The
petitioner claims that the end of legal protection for unborn children began and was
framed by the jurisprudential decisions of the United States Supreme Court: “Roe
vs. Wade"171 and “Doe vs. Bolton"172, which were decisive for the Supreme
Court of Massachusetts not to criminally sanction the doctor and “baby boy” was
“deprived of his right to life.”

%8 The Inter-American Commission is a principal, autonomous body of the

Organization of American States (OAS), whose mandate derives from the OAS Charter
and the American Convention on Human Rights. The Inter-American Commission is
mandated to promote respect for human rights in the region and acts as a consultative
body to the OAS in this area. The IACHR is composed of seven independent members
who are elected by the OAS General Assembly in an individual capacity and do not
represent their countries of origin or residence. For more information about the IACHR,
please visit the following website: http://www.oas.org/en/iachr/default.asp

169 Available at: http://www.oas.org/es/iachr/decisiones/casos.asp
170 Case No. 2141 Resolution No. 23/81 of March 6, 1981.
1410 US 113, 1973

2410 US 179, 1973
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The IACHR analyzed the relationship between the right to life contained in the

American Declaration and the expression of Article 4 of the American Convention on
Human Rights and stated:

“When addressing the issue of abortion, there are two
aspects worth highlighting in the formulation of the right to life in
the Convention. First, the phrase “in general.” During the
preparatory sessions for the text in San José, it was recognized
that this phrase left open the possibility for States Parties to a
future Convention to include in their national legislation “the
most diverse cases of abortion.” (Inter-American Specialized
Conference on Human Rights, OEA/ Ser.K/ XVI/ 2, p. 159).
Second, the last expression focuses on arbitrary deprivation of
life. In assessing whether the performance of an abortion
violates the standard of Article 4, one must consider the
circumstances under which it was performed. Was it an
“arbitrary” act? An abortion performed without substantial cause
based on the law could be incompatible with Article 4.”

The IACHR resolved the petition on March 6, 1981, establishing that: “The decision
of the Supreme Court of the United States and the Supreme Judicial Court of
Massachusetts, as well as the other facts established in the petition, do not constitute a
violation of Articles I, Il, VII and XI of the American Declaration of the Rights and Duties
of Man (...)"

Thus, the IACHR established that the decriminalization of abortion is not incompatible
with Article 4 of the American Convention on Human Rights as long as it is practiced in
accordance with the law.

13. b) Precautionary Measures 173
13. b) I. “Amelia” Case
“On February 26, 2010, the IACHR granted precautionary
measures to a person the IACHR will identify as Amelia, in
Nicaragua. The request for precautionary measures alleges that
Amelia, the mother of a 10-year-old daughter, was not receiving

the necessary medical care for her cancer.

173 Available at: http://www.oas.org/es/cidh/decisiones/cautelares.asp
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from which she suffers, due to her pregnancy. The request adds that the
doctors had urgently recommended initiating chemotherapy or radiotherapy
treatment, but that the hospital informed Amelia's mother and
representatives that the treatment would not be carried out given the high
possibility that it would cause a miscarriage. The Inter-American
Commission requested that the State of Nicaragua adopt the necessary
measures to ensure that the beneficiary has access to the medical
treatment she needs to treat her metastatic cancer; that it adopt these
measures in consultation with the beneficiary and her representatives; and
that it reserve the identity of the beneficiary and her family. Within the five-
day period granted to respond, the State of Nicaragua informed the
IACHR that the required treatment has been initiated." 174

13. b) Il. Case “B”

“On April 29, 2013, the IACHR granted precautionary measures in
favor of “B” in El Salvador (...) The request for precautionary measures
indicates that the Ministry of Health and the Committee of the Hospital
where “B” is hospitalized determined that “B” suffers from a series of
pathologies, that her pregnancy carries a high risk of death for the mother,
and that the fetus is anencephalic.
Likewise, it indicates that said health authorities determined that the effect
of the passage of time without the implementation of the recommended
medical treatment could affect the mother's rights to life, integrity, and
health. The applicants stated that, despite having requested from state
authorities, including the Supreme Court of Justice, that she be provided
with the treatment recommended by the medical specialists, there is no
final response to date. (...) the IACHR granted precautionary measures to
protect the life, personal integrity, and health of “B.” Specifically, the Inter-
American Commission requested the State of El Salvador to adopt the
necessary measures to implement the treatment recommended by the
Medical Committee of the National Specialized Maternity Hospital “Dr.
Raul Arguello Escalén,” with the objective of safeguarding the life,
integrity, and health of “B.”

174 MC 43-10, against Nicaragua.



Machine Translated by Google

Health, autonomy and reproductive freedom in Tucuman 61

personal and health of "B", and to agree on any measures to be
adopted with the beneficiary and her representatives."175

In both cases, the indirect decriminalization of abortion is referred to, as in both
states, grounds for decriminalization are not permitted under any circumstances. The
interposition of these precautionary measures sought to ensure that these women
receive the health care they would otherwise not receive simply because they were
pregnant and because such medical treatments could result in abortions punishable
by local laws. Thus, the IACHR considered that the rights to life, health, and integrity
of the beneficiary women must be urgently protected.

13. ¢) Thematic Hearings 176

The IACHR has held at least two regional thematic hearings177 where it

addresses the issue of the criminalization of abortion and its effects, the first held on
March 28, 2011, where:

“received information (...) about the serious obstacles that
women face throughout the Americas in the effective and full
exercise of their reproductive rights (...) informed the IACHR
about the consequences and impact of restrictive laws on the
legal interruption of pregnancy, including the practice of abortions
in unsafe conditions and maternal morbidity; problems that
especially affect poor girls and young women with low educational
levels and who live in rural areas (...) The IACHR reiterates-

175 MC 114/13, against El Salvador.

176 Available at: http://www.oas.org/es/cidh/audiencias/TopicsList.
aspx?Lang=es&Topic=15

w Other hearings at which sexual and reproductive rights have been addressed include: the

hearing held on October 10, 2007, during the 130th Session on “Women's Reproductive Rights in the
Americas”; the hearing held on November 6, 2009, during the 137th Session on “Maternal Mortality in
the Americas”; the hearing held on March 22, 2010, during the 138th Session on the “Situation of
Women's Sexual and Reproductive Rights in Colombia”; and the hearing held on November 12, 2012,
during the 146th Session on “Access to Public Information and the Right to Sexual and Reproductive
Health in the Americas.”
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that women's reproductive health must be a priority in
national and local legislative initiatives and health programs
in the areas of prevention and protection. This entails the
duty to analyze in detail all laws, regulations, practices,

and public policies that, in their text or in practice, may
have a discriminatory impact on women in their access to
reproductive health services, and to prevent the negative
consequences that these measures could have on the
exercise of their human rights in general. States are also
obliged to eliminate all legal and de facto barriers that
prevent women from accessing the maternal health services
they need, such as criminal sanctions for accessing these
services. 178

In 2013, a new thematic hearing was held, but focused on the issue of the

criminalization of abortion as a violation of human rights:

“(...) the Inter-American Commission again received
information related to the negative impact on women of
restrictive abortion laws in countries such as Argentina,
Bolivia, Brazil, El Salvador, Nicaragua, and Peru. The
Commission was informed how these laws contravene a
variety of women's rights in the areas of discrimination,
equality, life, health, integrity, privacy, and freedom from
cruel, inhuman, and degrading treatment.

The Commission received information highlighting the
link between these restrictive laws and the performance of
unsafe and clandestine abortions that generate high rates
of maternal mortality and morbidity (...) women have to
choose between seeking the health services they need and
risking being reported to the authorities for having
committed a crime (...) the systematic violations of due
process guarantees that women face when they are in fact
reported to the authorities [puts] emphasis on the
pernicious and disproportionate impact of these laws on women who belong to th

Annex to Press Release 28/11 on the 141st Period of Sessions of the IACHR of April 1, 2011
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most vulnerable members of the population due to their
poverty, race, ethnic origin, age and level of education. (...)
With respect to this very alarming human rights issue, the
Commission reiterates the obligation of States to undertake
a detailed review of all laws, practical norms and public
policies whose drafting or practical implementation may
have discriminatory repercussions on women's access to
reproductive health services; their duty to eliminate all de
jure and de facto obstacles that impede women's access

to the maternal health services they require, such as their
criminalization; and to take into account that restrictive
laws tend to have a special impact on girls and women
affected by poverty, who have low levels of education and live in rural areas. 179

13. d) Thematic Reports 180

Information on Reproductive Matter from a Perspective of

Human Rights”183, “Access to Maternal Health Services from a
Human Rights Perspective’184, “Women's Work, Education and
Resources: The Path to Equality in the Guarantee of Economic, Social
and Cultural Rights” 185;

“Access to justice for women victims of sexual violence in
Mesoamerica”186 and “Legal standards linked to gender equality and
women's rights in the inter-American system-

179 Annex to the Press Release issued at the end of the 147th Session on April 5, 2013.

180 Available at: http://www.oas.org/es/cidh/informes/tematicos.asp.
Chapter XII paragraph 49/52.

81 OAS/Ser.L/V/II. Doc.65
%2 OAS/Ser.L/V/Il Doc. 68
% OAS/Ser.L/V/II. Doc.61
8 OAS/Ser.L/V/II. Doc.69
185 OAS Ser.L/V/I1.143 Doc.59

186 OAS Ser.L/V/II.Doc.63
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American Human Rights Standards: Development and Application”
187. These reports present the human rights standards regarding
abortion. These reports present the developments in human rights
standards regarding abortion and aim to offer forecasts on the
main advances and challenges facing States in this area,
developing a series of immediate recommendations so that States
can guarantee the exercise of rights and fully comply with their
obligations.

The high rates of unsafe abortion are directly related not only
to the violation of women's right to health and life, but also to their
personal integrity and right to privacy:

"(...) the Commission has referred to the serious situation of maternal
mortality in the region, and how it reflects the level of poverty and exclusion
of women. It has also referred to abortion as a very serious problem for
women, not only from a health perspective, but also from a perspective
of their human rights to integrity and privacy.188

(...) the duty of States to guarantee the right to physical, psychological
and moral integrity of women in accessing maternal health services
under conditions of equality, implies the prioritization of resources to
address the particular needs of women (...) such as care for obstetric
emergencies. (...) the CEDAW Committee recommended that States
Parties ensure “that women are not forced to seek risky medical
procedures, such as illegal abortions, due to a lack of appropriate birth
control services.” 189

States must be held accountable for fulfilling rights, and the
right to health is one of them:

“(...) Among the outcome indicators to measure the progress of the
right to health in relation to equality are:

187 OAS Ser.L/V/11.143 Doc.60
188 Ibid. note 133, paragraph 42
189 Ibid. para. 84
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They specify: maternal and perinatal mortality rates,
distribution of maternal mortality by cause and age group,
perinatal mortality rate (...) estimates of illegal abortion
cases, by age, place of residence (urban and rural) and
socioeconomic conditions of the pregnant woman or
other available data.” 190

“At the United Nations International Conference on
Population and Development held in Cairo in 1994, more
than 171 States agreed to the following objectives in
relation to women'’s health and maternity: (a) Promote
women’s health and safe motherhood in order to achieve
a rapid and substantial reduction in maternal morbidity
and mortality and to reduce the disparities observed
between developing and developed countries, and within
countries (...) substantially reduce the number of deaths
and morbidity caused by unsafe abortions191 (...) it was
established to increase the provision of (...) referral
services for complications of pregnancy, childbirth and
abortion, antenatal care and family planning (...)192"

The IACHR highlights the link between sexual violence and
unwanted pregnancies, which can lead to unsafe abortions,
putting women's health and lives at risk:

“In Costa Rica, emergency contraception is not officially
incorporated into the services provided by the Official
Health System, nor has it received mass dissemination
aimed at women who may need it. Health personnel are
afraid to offer this type of medication (...) they think itis a
way to induce abortions and that the medical personnel
who offer it could be reported and sanctioned or (...) that
it could cause problems within the institution. In Honduras,
there is no access to this method. In El Salvador and
Nicaragua, abortion is not possible, not even for therapeutic reasons.

190 Ibid., para. 100
191 Ibid., para. 101
192 Ibid., para. 102
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therapeutics; causing hundreds of pregnancies in girls and women as a
result of rape"193

“One of the most serious consequences of sexual violence
perpetrated in schools is unwanted pregnancies. As Amnesty International
points out, “unwanted pregnancies can have serious consequences, such
as unsafe abortion, suicide, and family relationships that can lead to
social isolation, exclusion, and even murder of the pregnant woman.
Furthermore, unsafe abortions used to end unwanted pregnancies can
cause numerous health problems, including the risk of death, in the case
of adolescents .” 194

In addition to the grounds of rape, it establishes other grounds that
constitute human rights standards, regarding the cases in which

women have the right to access decriminalized and safe abortions:

“(...) that the crime of abortion is not committed when, with the will of
the woman, the interruption of the pregnancy occurs (i) when the
continuation of the pregnancy constitutes a danger to the life or health of
the woman, as certified by a doctor; (ii) when there is a serious
malformation of the fetus that makes its life unviable, as certified by a
doctor; and (i) when the pregnancy is the result of conduct, duly
reported, constituting carnal access or sexual act without consent,
abuse, or artificial insemination or transfer of a fertilized egg without

consent, or incest.”195

“(...) considering that the absolute prohibition of abortion to protect
the interests of the fetus imposed a disproportionate burden on the
exercise of women's human rights. The [Supreme Court of Colombia]196
also highlighted the link between the prevention of sexual violence

against women and the

193 Idem note 135 Paragraph 242
194 Ibid. note 130 Paragraph 105
195 Ibid. note 131 Paragraph 255
196 Judgment Cy355/2006, Colombia.
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Women and unwanted pregnancy; a link that entails positive
obligations for the State to mitigate the effects of sexual
violence by offering the necessary health services. 197

There are also certain standards regarding women's right to information so that

they can access safe abortion, both when this is provided for in the legal system, as
well as when they go to a health service in a post-abortion situation, even if it is
criminalized:

“(...) timely access to information about a particular health condition
applies with particular force to situations where there is a rapid evolution
of said condition and as a consequence, the capacity of people to make
relevant decisions is reduced (...) in the context of pregnancy, effective
access to important information about the health of the mother and the fetus
is directly relevant to the exercise of personal autonomy, specifically where
national legislation allows abortion in certain circumstances198

(...) issues related to sexuality and reproduction are
highly sensitive, and therefore, the fear that confidentiality
will not be respected can prevent women from seeking the
necessary medical attention. On the contrary, if the person
feels safe and confident, they will provide all the information
required so that the health professional can make a more
effective diagnosis and treatment.199

(...) CEDAW recognizes the importance of respecting
confidentiality (...) in the medical field, especially so that a
deterrent effect is not generated (...)

Failure to respect the confidentiality of information (...)
may discourage women from seeking advice and treatment
and consequently negatively affect their well-being.

197 Ibid. note 136 Paragraph 171
198 Ibid. note 132 Paragraph 51
199 Ibid. Paragraph 80
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Health and well-being. (...) Women will be less willing to seek medical care
for genital diseases, use contraception, or treat incomplete abortions, and
in cases where they have been victims of sexual or physical violence. 200

(...) Consequently, ensuring confidentiality in access to information on
reproductive matters is crucial to ensure that women seek medical care in a
timely manner. This is (...) relevant in (...) countries in the region where
there is a penalty (...) and an obligation for health professionals to report
(...) the Committee against Torture has classified as torture the conditioning
of medical care to women whose lives are in danger due to complications
arising from clandestine abortions, on the prior provision of information on

whether they have had an abortion.201

(...) early pregnancy202 poses several risks: in addition to health
problems, a higher risk of abortions in unsafe conditions, and interruption
of education, the Human Rights Committee has established the duty of
States to provide them with access to information on the harm that early
pregnancies can cause (...) the Committee on the Rights of the Child has
urged States Parties to adopt measures to reduce maternal morbidity and
mortality and the mortality of adolescent girls, caused especially by
pregnancy and unsafe abortion practices (...) States must design policies
and programs for this specific group, based on their specific maternal

health needs, respecting their rights to privacy and confidentiality.”203

Finally, the IACHR has established as a standard of gender

equality what was decided by the Supreme Court of Mexico204 in

200 Ibid. Paragraph 81

201 Ibid. Paragraph 84

202 In the same sense Paragraph 324 of note 134
203 Idem note 133 Paragraph 98

The Legislative Assembly of the Federal District approved the

decriminalization of voluntary interruption of pregnancy within the first twelve weeks of
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concerning the legalization of voluntary termination of pregnancy during the first
twelve weeks of gestation, highlighting in particular the legal arguments given by
that Court in relation to the right to life:

“(...) since the American Convention on Human Rights is the only
international treaty that establishes a specific moment for the beginning
of the protection of life, and the Mexican State is a party to it, it is worth
analyzing the intention of those who adopted this international instrument,
to determine whether an absolute right to life or special obligations for the
protection of that right could be derived from a specific moment.” 205

(...) after analyzing the content of the preparatory works of the
American Convention regarding the wording of Article 4, the Court indicated
that: “(...) the only thing that we can find in the Constitution in an express
manner are constitutional provisions that positively establish obligations
for the State to promote and normatively make effective rights related to
life (...) That is to say, the Constitution does not recognize a right to life
in the normative sense, but establishes that once the condition of life is
given, there is a positive obligation for the State to promote it and develop
conditions so that all individuals subject to the norms of the Constitution
increase their level of enjoyment and are provided with what is materially
necessary for this.”206

“(...) this case confronts us with a peculiar problem (...): we must ask
ourselves whether the State is obliged or

gestation in the Federal District on April 26, 2007. This reform was challenged by the President of the
National Human Rights Commission and the Federal Executive Branch — through the Attorney General
of the Republic — on May 24 and 25, 2007, respectively, before the Supreme Court of Justice of the
Nation through the filing of unconstitutionality actions, which were accumulated. The Supreme Court
resolved unconstitutionality action 146/2007 and its accumulated 147/2007 on August 28, 2008,
determining the constitutionality of the reforms approved by the Legislative Assembly of the Federal
District.

205 Ibid. note 136 Paragraph 173
206 Ibid. Paragraph 174
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finds a mandate to penalize a specific conduct, and not whether the

penalization of a particular conduct affects or violates constitutional
rights.” 207

“(...) the Court concluded that: “(...) if from the foregoing it follows
that life, as a constitutionally and internationally protected good, cannot
constitute a prerequisite for the other rights, and that even as a right it
could never be considered absolute; that its specific expressions at the
national and international levels refer to the arbitrary deprivation of life
and the prohibition of the reestablishment of the death penalty; that this
is a problem of decriminalization of a specific conduct and that there is
no specific constitutional mandate for its criminalization; and, finally, that
the evaluation of social conditions and the weighing carried out by the
Legislative Assembly of the Federal District is constitutional and within its
powers in accordance with democratic principles, this Plenary Court
considers that the arguments analyzed in this section in relation to the
nature and existence of the right to life are unfounded.” 208

13. e) Country Report:

The IACHR refers to the criminalization of abortion and its effects in the Third
Report on Human Rights in

Colombia of the year 1999209, in Chapter XII under the title “Women's Rights”:

“(...) the Commission considers it necessary to refer to abortion,
which constitutes a very serious problem for Colombian women, not only
from the point of view of health, but also of their rights as women,

including the rights to integrity and privacy.

207 Idem Paragraph 175
208 Ibid. Para. 176

209 Available at: www.cidh.org/countryrep/Colom99sp/capitulo-12.htm
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The Penal Code (...) classifies abortion as a crime against life and
personal integrity (...) in Colombia, approximately 450,000 induced
abortions are carried out each year. The criminalization of abortion,
coupled with the outdated techniques and unhygienic conditions in which
this practice is carried out, make it the second leading cause of maternal
death in Colombia. According to statistics presented by the State, 23% of

maternal deaths in Colombia are the result of improperly performed
abortions (...) In view of this, it reiterates its concern, echoing various

bodies of the international community, and urges the Colombian State to
adopt effective measures to reverse the current situation.”

14. MESECVI 210:

The First Hemispheric Report concluded that:

"(...) a form of gender violence is evident that arises from the denial
of important human rights linked to the rights to life, health, education,
personal security, to decide on reproductive life, to decide the number of
children and when to have them, to privacy and freedom of conscience.

210 The Follow-up Mechanism to the Belém do Para Convention is a
consensual and independent peer review system for examining the progress
made by States Parties in meeting the objectives of the Convention. The
Mechanism is funded by voluntary contributions from States Parties to the
Convention and other donors, and the Inter-American Commission of Women
(CIM) of the OAS acts as its Technical Secretariat. The Mechanism consists of
two bodies: the Conference of States Parties, which is the political body, and the
Committee of Experts (CEVI), which is the technical body composed of specialists
in the areas covered by the Convention. The Experts are appointed by the
Governments and serve in their personal capacity. The Secretariat of the
Conference and the Committee is provided by the Permanent Secretariat of the
CIM, which also houses the headquarters of the CEVI. States Parties also
designate National Competent Authorities (NCAs), who serve as liaisons between the Secretariat ¢

In each multilateral evaluation round, the CEVI adopts a questionnaire
containing the Convention provisions whose implementation it will analyze, which
it sends to the ANC for a response. Based on these responses and the information
gathered, the CEVI issues a Hemispheric Report and country reports and makes
recommendations, which must be followed up on. Once the final report is approved
by the Conference of States Parties, it is published and submitted to the OAS
General Assembly and the CIM Assembly of Delegates.
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and women's thinking, among other rights. Legislations where
sexual and reproductive rights are not protected or recognized
can actually lead to serious violations of these rights, resulting
in a lack of awareness of their sexual and reproductive rights,
forced sterilization, and high rates of maternal morbidity and
mortality, among others. Those most at risk and in danger are
the most vulnerable women: impoverished women, young
women, and women from rural areas, for whom access to
health is a serious problem and they must resort to unhealthy
and dangerous practices. 211

The Second Hemispheric Report dedicated an exclusive
chapter to regional legislation on sexual and reproductive rights,
concluding that:

“(...) Five States (Chile, Dominica, El Salvador, the
Dominican Republic, and Saint Kitts and Nevis) reported not
having cases of legal termination of pregnancy. In some
Caribbean countries, such as Jamaica or Trinidad and Tobago,
although termination of pregnancy is not permitted by law under
any circumstances, common law considers therapeutic reasons,
pregnancy resulting from rape, or from substantial fetal
abnormality as exceptions. The Committee of Experts highlights
the case of Jamaica, where the country's Medical Association
publicly warns that the scope of the law needs to be reviewed
and clarified in order to meet the goals (...) regarding the
reduction of maternal mortality, one of the main causes of
which is death from illegal abortions (...) Some other cases of
legal termination of pregnancy found in regional legislation are
serious fetal malformation or disability; pregnancy resulting from
incest; and pregnancy caused by non-consensual artificial
insemination.

(...) most States have provisions permitting legal termination
of pregnancy for therapeutic reasons; however, there is no
regional consensus on how to define such reasons. A significant
number of States permit the practice only to save the mother's
life.

a1 MESECVI (2008) p. 21
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Other States establish such a procedure to safeguard the life of the mother
or to prevent serious or permanent harm to her physical health. A few
States seek, in addition to the two previous provisions, to protect her mental
health.

(...) The Committee of Experts expresses its concern at the fact that
States report articles of the Penal Code that decriminalize abortion; however,
they do not mention the existence of protocols or care guidelines that allow
for their effective application in health centers and guarantee women's
access to this procedure. Only Argentina and Jamaica reported having care
guidelines (...) but they do not provide information on their effective
application, the obstacles encountered in their implementation, or the

measures adopted to remove these obstacles.

(...) For rape: (...) some States allow the termination of pregnancy,
although in some cases it is limited to that resulting from the rape of an idiot
or insane woman, or in others to statutory rape, which occurs in adolescents
between 16 and 18 years of age. There are also differences regarding how
to prove rape in order to access this procedure. Some countries, expressly
or tacitly, require the applicant to initiate legal proceedings against the
rapist, while others, mainly in the Caribbean, require a sworn statement

from the applicant.

(...) The Committee of Experts recommends that States determine,
through care protocols, how access to legal abortion will be achieved when
a pregnancy resulting from rape is to be terminated (...) warns of the
potential danger of requiring a judicial process in these cases (...) which
would prevent women from accessing the service at the earliest stage of
pregnancy (...)

In some cases (...) the interruption of pregnancy due to rape is
criminalized (...) the Committee of Experts also expresses its concern at the
fact that States do not mention the existence of protocols or care guides
that allow for their effective implementation.
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in health centers and guarantee women's access to this
procedure212.”

15. Inter-American Court213 ( IACHR)

To date, the Court has not had the opportunity to express its opinion on the
compatibility of the ACHR with respect to the practice, legislation, criminal
proceedings, legal regulation, or accessibility to abortion in the member states. The
only case on which it has ruled is Case "B" 214, but only for the purpose of issuing a
provisional measure. Therefore, it has not been able to rule on the merits of the
case or on the potential responsibility of the State of El Salvador in the case.

15. a) Provisional Measures:
15. a) I. Case “B"215

This is the same case that was brought to the attention of the IACHR and
explained above, given that the State of El Salvador maintained its position of not
interrupting the gestation of the anencephalic fetus and providing “Beatriz” with the
necessary medical services to save her life and with her health seriously
compromised, because it had not “adopted the necessary measures to allow Mrs. B.
to access the termination of a pregnancy that, as stated, suffers from non-viability of
extrauterine life and constitutes, in addition to her illness, a source of risk.”

212 Second Hemispheric Report MESECVI, Chapter | - Legislation. Page 40 et seq.

213 “The Inter-American Court is an autonomous, non-permanent judicial institution whose objective is
to apply and interpret the provisions of the American Convention.
In this sense, the Court is the only international jurisdictional tribunal capable of issuing
judgments in the strict sense of the word within the Inter-American Human Rights
System. The Court has two specific jurisdictions: contentious jurisdiction and advisory
jurisdiction. The Court also has the power to adopt provisional measures in cases of
extreme gravity and urgency, in which there is also a risk of irreparable harm to the
victim or victims. (Martin, 2004: 209)

214 Case “B” or “Beatriz” is the same case that has already been discussed in the sec-
tion of precautionary measures of the IACHR of this same chapter.

215 Resolution of the Inter-American Court of Human Rights, dated 29
May 2013. Provisional Measures Regarding El Salvador. Case B.
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imminent to his life, personal integrity and health” 216 also identifying as the main
obstacle the absolute penalization of abortion in the State of El Salvador’217.

Therefore, the Court proceeded in accordance with the provisions of Article 63,
paragraph 2 of the ACHR218 and Atrticle 27, paragraphs 1 and 2 of the Rules of
Procedure of the Court219 .

The Court ruled that the requirements for
that the provisional measure be granted, namely:

15. a) II. “Extreme gravity”

“(...) all medical studies have emphasized the
seriousness of Mrs. B.'s health condition. In effect, the
illness that Mrs. B. suffers from, plus the other medical
conditions she has, and, in addition to her pregnancy,
may lead to a series of medical complications and even
death (...) the Court considers that the seriousness of the
situation is high, for which reason the extreme seriousness
has been proven prima facie (...)220.”

15. a) lll. “The urgency”

“(...) although the patient is stable with her illness, (...)
due to the physiological changes of pregnancy combined
with the natural history of the underlying disease, a crisis
could occur at any time, making it unpredictable at what
moment she will present a medical emergency” (...)
Precisely the fact that

#®In accordance with the allegations of the IACHR, considering 4.ii) a

217 ldem, considering 4.ii) b
0 Art, 63, paragraph 2: “In cases of extreme gravity and urgency, and when it is necessary to

avoid irreparable harm to persons, the Court, in matters before it, may take such provisional measures
as it deems appropriate. In matters not yet before it, it may act at the request of the Commission.”

#°  Art. 27, paragraphs 1 and 2: “Provisional measures: 1) “(...) Whenever the

cases are of extreme gravity and urgency and when it is necessary to avoid irreparable

harm to persons, the Court, on its own initiative, may order such provisional measures

as it deems appropriate, in accordance with Article 63.2 of the Convention. 2) If the

matters concerned are not yet before it, the Court may act at the request of the Commission.”

220 Recitals 8 and 12.
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can predict whether Mrs. B. will remain stable or if at any
time a crisis may occur that generates a medical emergency,
it is verified that it is urgent and necessary to take

measures to prevent affecting her rights to life and personal
integrity (...)" 221

"That it be done to avoid irreparable harm to people.”
This point was established in that the Court considered
that:

“(...) Mrs. B.’s treating physicians have concluded that
her illness, given that she is pregnant with a fetus with
“anencephaly, a major anomaly incompatible with
extrauterine life,” could entail risks to her health, such as
severe obstetric hemorrhage, worsening of lupus,
worsening of her kidney failure, severe preeclampsia and
complicated forms of the same such as hypertensive crisis,
cerebral hemorrhage, arterial and venous thrombosis,
pulmonary thromboembolism, postpartum infections or
maternal death (...) her mental health would also be at
risk (...) Mrs. B. has stated (...) “l want to live... yes, | want
to live, for my other child that | have. | think that since this
child is unfortunately sick and is going to die, then they
should take him out... because my life is at risk” (...) In
addition, it was indicated that "[tjhe emotional state (...) is
also affected by (...) the possibility of suffering the
consequences of a prison sentence" (...) and [a]nother
situation that causes tension in the person examined is her
necessary separation from the family (...)"222

Finally, as a final requirement, in addition to those provided for
in Article 63 and already described, the effectiveness of state
actions in the face of the situation and the degree of lack of
protection faced by individuals when they are not considered are
analyzed. In Case B, it was established that:

221 Recital 13.
222 Recital 14.
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“(...) in the context of the extreme situation involved in
the present matter, inter-American protection must be
coadjuvant and complementary in the best possible way to
the domestic decisions adopted, in such a way that Mrs.

B. is not unprotected with respect to possible damages

that her life and personal integrity may suffer (...) the

State is obligated to guarantee that the treating medical
team has the corresponding protection to fully exercise its
function in accordance with the decisions that, based on
medical science, said medical team adopts. 223 (...)

taking into account that Mrs. B. is currently in the 26th

week of her pregnancy, medically it is no longer possible

to speak of an abortion” and that “if there were complications
or reactivation of the chronic diseases already described

[it could] proceed to its termination by the appropriate means224.”

The Court granted the measure and consequently ordered the
State to:

“(...) adopt and guarantee, urgently, all necessary and
effective measures so that the medical team treating Mrs.
B. can adopt, without any interference, the medical
measures that are considered appropriate and convenient
to ensure the due protection of the rights enshrined in
Articles 4 and 5 of the American Convention and, in this
way, avoid damage that could become irreparable to the
rights to life and personal integrity and to the health of
Mrs. B. (...)"

It is worth clarifying that the situation was ultimately resolved
favorably for Ms. B, as the State complied with the IACHR's order;
however, given the time that had elapsed and the woman's
pregnancy was advanced, the State reported that an induced labor
was performed, not an abortion, without any criminal consequences
for her.

223 Recital 15.
224 Recital 16.
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15. b) Contentious Case225

“Artavia Murillo and Others (In Vitro Fertilization case) vs. Costa Rica” 226.

Notwithstanding the foregoing, this case will be referred to due to the
importance of the rulings made therein regarding sexual and reproductive rights
for the region. The case concerned the declaration of unconstitutionality issued by
the Constitutional Chamber of the Supreme Court of Costa Rica in Judgment No.
2000-02306 of March 15, 2000, regarding Executive Decree 24029-S of that
country.

This decree regulated the practice of in vitro fertilization (IVF) from 1995 until the
Court's ruling in 2000, which not only prohibited the practice but also suspended
IVF treatments that were being carried out at the time.

On November 28, 2012, the IACHR declared Costa Rica's international
responsibility for the violation of the rights to private and family life and the right to
personal integrity in relation to personal autonomy, sexual health, the right to
enjoy the benefits of scientific and technological progress and the principle of
non-discrimination, contained in articles 5.1, 7, 11.2 and 17.2 in relation to 1.1 of
the ACHR.

The decision in this case is important for the present work because the
Constitutional Court of Costa Rica based its decision to declare the regulation of
the practice of IVF unconstitutional, because it considered that it violated Article 4
of the American Convention on Human Rights, Article 1 of the American
Declaration, Article 3 of the Universal Declaration of Human Rights, Atrticle 6 of
the International Covenant on Civil and Political Rights and Article 6 of the
Convention on the Rights of the Child; on the understanding that the embryo is a
person from conception, and therefore has a right to life, and that this right is also
absolute since there is no distinction between born and unborn persons:

5 The Court's jurisdiction to hear any case concerning the interpretation and application

of the provisions of the American Convention on Human Rights (ACHR) brought before it,
provided that the States have previously recognized such jurisdiction or recognize it at the time.
Articles 61 and 63 of the ACHR

226 Series C case No. 257 of November 28, 2012.
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“(...) 1) “[tlhe human being is entitled to a right not to be
deprived of his life nor to suffer unlawful attacks by the State
or by private individuals, but not only that: public power and
civil society must help him to defend himself from dangers to
his life; ii) “from the moment he has been conceived, a person
is a person and we are dealing with a living being, with the
right to be protected by the legal system”, and iii) “since the
right [to life] is declared in favor of all, without exception, it
must be protected both in the being already born and in the unborn.”227

“(...) The human embryo is a person from the moment of
conception, so (...) it is not constitutionally legitimate for it to
be exposed to a disproportionate risk of death. (...) embryos
(...) are human beings and the constitutional order does not
admit any distinction between them (...) any elimination or
destruction of conceived beings (...) violates their right to life,
(...)228

The Inter-American Court is the sole authorized interpreter of the
American Convention on Human Rights, and therefore considered it
important to analyze whether the interpretation of Article 4 of the
Convention, which supported the judgment of the Costa Rican
Constitutional Chamber, was admissible in light of that treaty, taking into
account the relevant sources of international law. In particular, the Court
analyzed the scope of Articles 1.2 and 4.1 with respect to the words
"persons," "human being," "conception,” and "in general."

Below is a transcript of part of the Court's thorough analysis of the
interpretation of Article 4.1 and the conclusions reached by the Inter-
American Court, based on a systemic, historical, evolutionary and
teleological interpretation229:

16. Systematic and Historical Interpretation of the ACHR

“Inter-American Human Rights System: (...)
Regarding the interpretation of Article | of the American
Declaration (...) according to which “Article | of the Declaration

227 Recital 74.
228 Recital 76.
229 Recital 190.
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has incorporated the notion that the right to life exists from
the moment of conception,” considering that the Ninth
International Conference of American States, when approving
the American Declaration, “faced this issue and decided not
to adopt wording that would have clearly established that
principle.” Regarding the interpretation of the American
Convention (...) he pointed out that the protection of the right
to life is not absolute (...) “[t]he addition of the phrase 'in
general, from the moment of conception' does not mean that
those who formulated the Convention intended to modify the
concept of the right to life that prevailed in Bogota, when they
approved the American Declaration. The legal implications of
the clause 'in general, from the moment of conception' are
substantially different from those of the shorter clause ‘from
the moment of conception'230 (...) The Court concludes that
the travaux préparatoires indicate that neither the proposals
to delete the expression “and, in general, from the moment

of conception”, nor the proposals of the delegations requesting
to delete only the words “in general’231, were successful.

17. Systematic interpretation of the American Convention and the
American Declaration

“The expression “every person” is used in (...) the
American Convention and the American Declaration. When
analyzing them, it is not feasible to maintain that an embryo
is the owner and exercises the rights enshrined in each one
(...) it can be concluded with respect to Article 4.1 of the
Convention that the direct object of protection is fundamentally
the pregnant woman, given that the defense of the unborn is
essentially carried out through the protection of women232 (...)
Therefore, the Court concludes that the historical and
systematic interpretation of the existing precedents in the
Inter-American System confirms that it is not appropriate to
grant the status of person to the embryo233.

230 Recital 220.
231 Recital 221.
232 Recital 222.
233 Recital 223.
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17. a) Universal System of Human Rights

“i) Universal Declaration of Human Rights: (...) the Court considers that
according to the preparatory work of said instrument, the term “born” was
used precisely to exclude the unborn from the rights enshrined in the
Declaration (...) Therefore, the expression “human being”, used in the
Universal Declaration of Human Rights, has not been understood to include
the unborn234.

(ii) International Covenant on Civil and Political Rights: (...) the travaux
préparatoires of Article 6.1 of the ICCPR indicate that States did not intend
to treat the unborn as a person and to grant it the same level of protection
as born persons. 235 (...) Neither in its General Comment No. 6 (right to
life) nor in its General Comment No. 17 (Rights of the child) has the Human
Rights Committee commented on the right to life of the unborn. On the
contrary, (...) it has indicated that the right to life of the mother is violated
when laws restricting access to abortion force a woman to resort to unsafe
abortion, exposing her to death. [Therefore] (...) absolute protection of

prenatal life or the embryo does not follow from the ICCPR. 236

iii) Convention on the Elimination of All Forms of Discrimination Against
Women: The reports of the Committee (...) of the “CEDAW” make it clear
that the fundamental principles of equality and non-discrimination require
prioritizing the rights of pregnant women over the interest of protecting
developing life. In this regard, in the case of LC vs. Peru, the Committee
found the State guilty of violating the rights of a girl who was denied a life-
changing surgical procedure under the pretext of being pregnant, privileging
the fetus over the health of the mother. Since continuing the pregnancy
represented a grave danger to the young woman's physical and mental
health, the Committee concluded that denying her a therapeutic abortion

234 Recital 224.
235 Recital 225.
236 Recital 226.



Machine Translated by Google

82 Checkmate the Queen

and postponing the surgical intervention constituted gender discrimination
and a violation of her right to health and non-discrimination.237 The
Committee expressed (...) its concern about the potential that anti-
abortion laws have to violate a woman's right to life and health (...) the
absolute prohibition of abortion, as well as its criminalization under
certain circumstances, violates the provisions of CEDAW.238

(iv) Convention on the Rights of the Child: (...) Article 6.1 of the
Convention on the Rights of the Child states that “[s]tates Parties
recognize that every child has the inherent right to life.” The term “child”
is defined in Article 1 of the Convention as “every human being under
the age of eighteen years, unless, under the law to which the child is
subject, the age of majority is attained earlier.” The Preamble to the
Convention states that “the child, by reason of his or her lack of physical
and mental maturity, needs special protection and care, including
appropriate legal protection, both before and after birth.”239 Articles 1
and 6.1 of the Convention on the Rights of the Child do not refer (...) to
the protection of the unborn. The Preamble refers to the need to provide
“special protection and care (...) before (...) birth.” However, the travaux
préparatoires indicate that this phrase was not intended to extend the
provisions of the Convention to the unborn.240

(...) As a compromise, it was agreed that it would be included (...) but
that (...) makes it clear that (...) it would not determine the interpretation
of Article 1 of the Convention241. The Committee on the Rights of the
Child has not issued any observation from which the existence of a right
to prenatal life can be deduced242.

European System of Human Rights: Article 2.1 of the European
Convention on Human Rights (...) states that “[t]he

237 Recital 227.
238 Recital 228.
239 Recital 230.
240 Recital 231.
241 Recital 232.
242 Recital 233.
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“Every person'’s right to life is protected by law’243

(...) The former European Commission of Human Rights and
the European Court of Human Rights (hereinafter the
“ECHR”) have ruled on the non-absolute scope of the
protection of prenatal life in the context of abortion cases
(...) 244

In the 1980 case of Paton v. the United Kingdom, which
dealt with an alleged violation of Article 2 ECHR to the
detriment of the unborn child resulting from an abortion
performed at the mother’s discretion (...) the European
Commission of Human Rights held that (...) “tend to support
the view that [Article 2] does not extend to the unborn”. It
added that recognising an absolute right to prenatal life
would be “contrary to the object and purpose of the
Convention” (...) in the cases of RH v. Norway (1992) and
Boso v. Italy (2002), which dealt with the existence of
permissive State laws on abortion, the Comni§sion upheld this position.

In the case of Vo. v. France, in which the petitioner had
to undergo a therapeutic abortion (...) the ECtHR noted that
(...) At the European level, the Court notes that there is no
consensus as to the nature and status of the embryo and/ or
fetus (...) At most, it can be considered that States agree
that the embryo/ fetus is part of the human race. The
potentiality of this being and its capacity to become a person
(...) requires protection in the name of human dignity, without
making it a “person” with the “right to life” for the purposes of
Article 2. 246 (...)

In the case of A, B and C vs. Ireland, the European Court
reiterated that (...) Since the rights claimed on behalf of the
fetus and the rights of the mother are inextricably
interconnected (...) the margin of appreciation granted to the
protection of the unborn person by the State necessarily translates into-

243 Recital 234.
244 Recital 235.
245 Recital 236.
246 Recital 237.
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247 However, (...) “this margin of appreciation is not unlimited”
(...) The prohibition of abortion to protect the life of the unborn
person is not automatically justified under the Convention on
the basis of unqualified deference to the protection of prenatal
life or on the grounds that the expectant mother’s right to
respect for her private life is of lesser stature.”248

“African Human Rights System: Article 4 of the African
Charter on Human and Peoples' Rights states that “[hjJuman
beings are inviolable.

Every human being shall have the right to respect for his or her
life and for the integrity of his or her person” (...) The Protocol

to the African Charter on Human and Peoples’ Rights on the
Rights of Women (Maputo Protocol) (...) establishes that

States must take appropriate measures to “protect the
reproductive rights of women, allowing medical abortion in
cases of sexual assault, rape and incest and when the
continuation of the pregnancy endangers the mental and
physical health of the pregnant woman or the life of the pregnant
woman or the fetus"249.

Conclusion on systematic interpretation: The Court
concludes that [neither] Article 4 of the American Convention,
Article 3 of the Universal Declaration, Article 6 of the
International Covenant on Civil and Political Rights, the
Convention on the Rights of the Child and the Declaration of
the Rights of the Child of 1959 (...) of any of these articles or
treaties is it possible to sustain that the embryo can be
considered a person in the terms of Article 4 of the Convention.
Nor is it possible to draw such a conclusion from the
preparatory work or from a systematic interpretation of the
rights enshrined in the American Convention or the
American Declaration250 (bold mine).

247 Recital 238.
248 Recital 239.
249 Recital 243.
250 Recital 244.
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Evolutionary interpretation: (...) human rights treaties are
living instruments, the interpretation of which must keep pace
with the evolution of current times and living conditions. Such
evolutionary interpretation is consistent with the general rules
of interpretation established in Article 29 of the American
Convention, as well as in the Vienna Convention on the Law of
Treaties (...) the third paragraph of Article 31 of the Vienna
Convention authorizes the use of means for interpretation such
as agreements or relevant practice or rules of international law
that States have expressed on the subject matter of the treaty,
which is related to an evolutionary view of treaty interpretation251
(...) the Court will analyze (...) within the framework of
evolutionary interpretation: i) the relevant developments in
international and comparative law with respect to the legal
status of the embryo (...)

The legal status of the embryo: (...) in the Vo. Vs. Case
France, the European Court of Human Rights has indicated
that the potential of the embryo and its capacity to become a
person requires protection in the name of human dignity,
without turning it into a “person” with a “right to life” 252. The
ECtHR noted that: The Oviedo Convention on Human Rights
and Biomedicine (...) is careful to define the term “every
person”, and its explanatory report indicates that, in the absence
of unanimity on the definition, Member States have decided to
allow domestic law to make the relevant clarifications for the
purpose of implementing this Convention (...). The same
applies to the Additional Protocol on the prohibition of cloning
human beings and the Additional Protocol on biomedical
research, which do not define the concept of “human being”
253.

For its part, the Court of Justice of the European Union in
the case of Oliver Briistle vs. Greenpeace (...) affirmed the
exclusion of patentability of human embryos (...) for reasons

251 Recital 245.
252 Recital 247.
253 Recital 249.
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ethical and moral principles, when these relate to industrial

and commercial purposes. However, neither the directive nor

the ruling establishes that human embryos should be

considered "persons" or that they have a subjective right to life.254

The Court therefore observes that regulatory trends
in international law do not lead to the conclusion that
the embryo is treated equally to a person or that it has a
right to life255 (emphasis mine).

Regulations and practices on IVF in comparative law
(...) the Court observes that (...) IVF is carried out in a large
number of countries (...) In this regard, it highlights that some
countries, such as Argentina, Chile and Uruguay, are already
trying to take measures to ensure that assisted reproduction
treatments are covered by State health programs or
policies.256 (...) these State practices are related to the
way in which they interpret the scope of Article 4 of the
Convention, since none of these States has considered that
the protection of the embryo should be of such magnitude
that assisted reproduction techniques are not permitted (...)
In this sense, this widespread practice is associated with the
principle of gradual and incremental — and not absolute —
protection of prenatal life and the conclusion that the embryo
cannot be understood as a person257.

The principle of most favorable interpretation and
the object and purpose of the treaty: In a teleological
interpretation, the purpose of the rules involved is analyzed,
for which it is pertinent to analyze the object and purpose of
the treaty itself and, if pertinent, analyze the purposes of the
regional protection system258 (...) the purpose of article 4.1
of the Convention is to safeguard the right to life without implying the

254 Recital 250.
255 Recital 253.
256 Recital 255.
257 Recital 256.
258 Recital 257.
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denial of other rights protected by the Convention (...) the
“in general” clause has as its object and purpose to allow,
in the event of a conflict of rights, to invoke exceptions to
the protection of the right to life from conception (...) that
the right to life is not understood as an absolute right259.
Consequently, the State’s argument that its constitutional
norms grant greater protection to the right to life is not
admissible and, consequently, this right must prevail
absolutely (...) this vision denies the existence of rights
that may be subject to disproportionate restrictions under
a defense of the absolute protection of the right to life,
which would be contrary to the protection of human rights
(...) That is to say, in application of the principle of most
favorable interpretation, the alleged “broader protection”
in the domestic sphere cannot allow or justify the
suppression of the enjoyment and exercise of the rights
and freedoms recognized in the Convention or limit them
to a greater extent than that provided for therein.”260

“(...) the Court considers that other judgments in
comparative constitutional law attempt to strike an
adequate balance of possible conflicting rights (...) a
legitimate interest in protecting prenatal life is recognized,
but where such interest is differentiated from the ownership
of the right to life, emphasizing that any attempt to protect
such interest must be harmonized with the fundamental
rights of other persons, especially the mother261 (...) for
example, the Constitutional Court of Germany, highlighting
the general duty of the State to protect the unborn, has
established that “[t]he protection of life, (...) is not to such
an absolute degree that it enjoys without exception
precedence over all other legal rights”262, and that “[t]he
fundamental rights of women (...) subsist in view of the
right to life of the nasciturus and consequently must be

259 Recital 258.
260 Recital 259.
261 Recital 260.

262 BVerfG, Judgment BVerfGE 88, 203, 28 May 1993, 2 BvF 2/90 and 4, 5/92,
para. DI2.b. (Translation by the Registry of the Court).
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protected”263. Likewise, according to the Constitutional Court of Spain,
“[t]he protection that the Constitution provides to the 'nasciturus [...] does

not mean that such protection must be absolute in nature”.264 265

“(...) in the region, the Supreme Court of Justice of the United States
has stated that “[i]t is reasonable and logical for a State, at a given time, to
protect other interests (...) such as those of potential human life,” which
must be balanced against the personal privacy of women — which cannot
be understood as an absolute right — and “other circumstances and
values”266. (...) according to the Constitutional Court of Colombia,
“[a]lithough it is up to Congress to adopt appropriate measures to comply
with the duty to protect life (...) this does not mean that all the measures it
dictates for this purpose are justified, because despite its constitutional
relevance, life does not have the character of an absolute value or right
and must be balanced against other constitutional values, principles, and
rights”267. The Supreme Court of Justice of Argentina has stated that
neither the American Declaration nor the American Convention derives
from any mandate that requires interpret, in a restrictive manner, the
scope of the penal norms that permit abortion in certain circumstances,
"because the pertinent norms of these instruments were expressly delimited
in their formulation so that they would not derive from the invalidity of a
case of abortion"268 as provided for in the Argentine Penal Code (...)"
269

263 BVerfG, Judgment BVerfGE 88, 203, 28 May 1993, 2 BvF 2/90 and 4, 5/92, para.
DI2.c.aa. (Translation by the Registry of the Court).

264 Constitutional Court of Spain, Judgment of Preliminary Appeal on Constitutionality
53/1985, April 11, 1985, para. 8.
265 Recital 261.

266 Supreme Court of the United States, Roe v. Wade, 410 US 115, 157 (1973)

267 Constitutional Court of Colombia, Judgment C-355 of 2006, VI.5.

268 Supreme Court of Justice of Argentina, “F., AL s/ self-satisfying measure-
“va’, Judgment of March 13, 2012, F. 259. XLVI., Consideration 10

269 Recital 262.
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“Conclusion of the interpretation of Article 4.1: (...)
the various methods of interpretation have led to coinciding
results: (...) the embryo cannot be understood as a
person for the purposes of Article 4.1 of the American
Convention. Likewise (...) the Court concluded that
“conception” within the meaning of Article 4.1 occurs
from the moment the embryo is implanted in the
uterus, which is why before this event there would be
no place for the application of Article 4 of the
Convention. Furthermore, it is possible to conclude
from the words “in general” that the protection of the
right to life under said provision is not absolute, but
is gradual and incremental according to its
development, because it does not constitute an
absolute and unconditional duty, but rather implies understanding the adm

This interpretation by the IACHR not only clarifies the scope of
Article 4.1 when it refers to reproductive rights, but also
demolishes one of the arguments most vehemently held by those
sectors that oppose both the decriminalization and the legalization
of abortion in the region. This argument270, broadly speaking,
postulates that abortion always implies a "type of homicide" given
that the embryo or fetus possesses legal personality from the
moment of "conception” and therefore possesses an absolute
right to life, comparable to that of born persons (children, to be
more precise). It concludes that, therefore, women would lack
the right to decide whether or not to continue with the gestation
in all cases, given that the life of another human being is presented
as unavailable. Another variant, apparently more moderate, but
with identical results, raises a situation of “conflict of rights” that
is raised in terms of the “right to life” of the unborn “child” and the
rights of women to autonomy, health, life, freedom of conscience,
privacy, etc., which never acquire the magnitude of the first and
therefore always end up “defeated.”

270 Although they are formulated in different ways and with different intensities,
the result is the same. To illustrate this type of argument, see a publication from
the Catholic University of Argentina: "Person, Life, and Abortion. Legal Aspects,"
UCA Life and Family Forum. Available at: http://www.uca.
edu.ar/uca/common/grupo54/files/persona-vida-aborto.pdf
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They also maintain in this vein that the State would have a legitimate interest in
criminally prosecuting the practice of abortion in all cases, even arguing that it would
be unconstitutional to abandon criminal prosecution or admit grounds for
decriminalization.

These types of arguments, which have points of contact with those given at the
time by the Constitutional Court of Costa Rica, since they similarly attempt to establish
their legitimacy in the normative bodies of the international human rights system,
have been totally discredited by the only and highest human rights court in the region,
since on the one hand, its interpretation of the scope of the right to life and the legal
personality of the embryo is not correct and on the other, because this type of
absolutist analysis always results in the violation of other human rights, which is
incompatible with the correct hermeneutics of the human rights protection system.

It is very important that the IACHR's ruling referred to jurisprudential precedents
on abortion, since on the one hand it gives them the character of standards and
guidelines for correct interpretation in terms of human rights in the face of similar
conflict situations, and on the other hand because it legitimizes a series of arguments,
from human rights law, in favor of the reproductive autonomy of women in the region,
empowering them against States that deny them the enjoyment of their sexual,
reproductive and non-reproductive rights, specifically when they are denied the right
to access a safe abortion, attempting to shelter themselves in the argument of the
protection of the "right to life" of the embryo.

18. Conclusions

From the foregoing analysis, it is clear that States are bound not only by treaties
and conventions and their literal contents, but also by the interpretations made by
their implementing bodies, to the point that such interpretations are an integral part of
the treaties. This interpretation is part of "a control of conventionality” that States
must carry out, even ex officio, in order to make the different expressions of their
organs of power (executive, legislative, judicial and constituent) compatible with the
international human rights system, which aims to achieve the effective application
and enjoyment of human rights.
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rights in States and that they fully comply with their duties.

Of all the statements made by both conventional and extra-conventional bodies
of the universal and regional human rights system referred to, they show growing
concern about the results demonstrated so far by the criminal regulatory models of
abortion control. They explicitly state that this legislation discriminates against
women, violates their right to life and to the fullest possible enjoyment of their physical
and mental health, is a form of violence against them, and may even constitute cases
of torture and cruel, inhuman, and degrading treatment.

They also urge States, including Argentina specifically, to review, modify, and
adapt their legislation on the matter to make it compatible with the corpus iuris of
human rights, and to ensure that, where there are cases of legal abortion in States,
all obstacles to women's access to the right are removed.

Although a State may protect intrauterine life, this does not mean that this should
be done through the penal code, nor does it imply that this right is absolute, and
therefore, it can never be applied to the detriment of other human rights, especially
those of the pregnant woman, who is the only person through whom this protection
will be carried out, since there is no provision in any human rights treaty, nor any
interpretation by any of its bodies to date, that recognizes "a right to life" or "legal
personality” for the embryo, although a gradual or incremental type of protection can
be inferred depending on its degree of development.

Despite the calls and warnings from both bodies, organizations and even other
States (see the extract on the last Universal Periodic Review) Argentina has not
even managed to strengthen throughout the territory271 the access to non-punishable
abortion provided for by the penal code since 1921, which, moreover, provides

271 See, for example, the reports of the Association for Civil Rights (ADC) “Non-
punishable abortion. Four months after 'FAL s/ self-satisfying measure'. What have
we obtained and what remains to be obtained?” and its update: “Non-punishable
abortion. Nine months after 'FAL s/ self-satisfying measure'. What have we obtained
and what remains to be obtained? written by Mercedes Cavallo and Roberto Amette
and published in the legal journal Cuestion de Derechos of the Association for Civil Rights (ADC).
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It only sets minimum decriminalization budgets. It has also made no progress in the
legislative discussion on decriminalization of abortion on demand, although there
are several bills presented in the National Congress.

While the Legislative Branch is negligent and even reticent in discussing abortion
decriminalization projects, the Executive Branch has not even taken measures to
mitigate the damage caused by the continued criminalization of abortion. 273 And
with regard to the Judiciary and its responsibility in applying the laws, the Special
Rapporteur on the Independence of Judges and Lawyers reminds legal practitioners,
especially judges and prosecutors, that if they apply discriminatory criminal laws,
such as those criminalizing abortion, they are participating in the violation of the
State's international obligations.

Therefore, we can conclude that the Argentine State is currently in a situation of
international responsibility for violating the human rights of women subject to its
jurisdiction by maintaining a discriminatory penal regime that establishes a pattern
of structural and systematic violation of their human rights, by failing to adapt its
legislation in accordance with the standards in this area.
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Judicialization of abortion

Alejandra Iriarte

“The protection of reproductive rights has evolved
over time as individuals have found the courage to step forward
and raise, and in some cases remedy, the rights abuses

they or others have suffered.”

Cook, Dickens and Fatalla; 2003.

1. The penalizing approach

Throughout history, criminal law has been the primary tool used to
express and monitor morality, especially through the prohibition of
birth control and abortion. However, in the last forty years, the
discussion on the liberalization of abortion has begun to gain
prominence, based on the growing understanding of the dysfunctionality
of the penal approach. In this regard, the United Nations General
Assembly, in Resolution No. 66/254 of August 2011, urged States to
decriminalize abortion and repeal related laws, such as those relating
to the facilitation of abortion, and urged States to abandon the penalizing
approach to adopt an approach emphasizing human rights and social
justice.

Regarding the policies adopted by States regarding abortion
regulation, we can classify the different models according to the express
text of the regulations or by looking at their actual application.
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According to the regulations, the global framework regarding abortion legislation

is configured as follows274:

c. Unrestricted legal abortion 275: This type of legislation is found in countries
that comprise approximately 41.4% of the world's population. These include Canada,
Cuba, Italy, the United States, the Netherlands, France, Southern Africa, Uruguay,
Mexico City, Guyana, and Puerto Rico.

d. Penalization of abortion with permits (decriminalization of abortion in
certain circumstances 276):

«Abortion permitted for socioeconomic and psychophysical reasons: The law
authorizes abortion only to save the woman's life; for reasons of physical
and/or mental health; for reasons related to the woman's economic
resources, age, marital status, and number of children; and in cases of
rape, incest, or a high probability of serious fetal malformations. In all
other cases, abortion is considered a crime. This type of legislation is
found in countries that comprise approximately 20.2% of the world's

population. These include Australia, Great Britain, India, and Japan.

« Abortion permitted for reasons of women's health: the laws authorize
abortion only when necessary to save the woman's life and to prevent
the risk of harm to her physical and/or mental health, and in cases of rape,
incest, or a high probability of fetal malformations.

¥ Data available at http://www.nosotrasenred.org/aborto/mapamundo.

html and at http://www.womenslinkworldwide.org/pdf_programs/es_prog_rr_col_
factsheets_world.pdf (last visited October 30, 2012)

275 “Without restriction” means that voluntary abortion is permitted without any conditions,
but in some countries restrictions are established based on the period of gestation, the need
for authorization from third parties or waiting periods.

276 In these cases, a distinction can also be made between legislation that considers these
grounds for justification and those that consider them to be excuses for exculpation; those that
have administrative regulations (protocols) and those that do not; the requirements for verifying
the causes; whether they require criminal charges of rape; whether they establish specific rules
for girls, adolescents, and disabled women; whether they regulate time limits; whether they
establish responsibilities for noncompliance; whether they regulate conscientious objection;
among others.
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rias. In other cases, abortion is considered a crime.

Some of the countries with this type of law are Poland, Spain, Peru, and
Argentina. This type of legislation is found in countries that comprise
approximately 13.2% of the world's population.

*Abortion permitted to save the woman's life: Abortion is permitted only to
save the woman's life; in other cases, abortion is considered a crime.

e. lllegal abortion in all cases: These are laws that define abortion as a crime
in all cases, with no exceptions. This type of legislation is found in countries that
comprise approximately 0.4% of the world's population, such as El Salvador and
Chile.

This situation varies if, instead of adhering to the text of the law, we observe what
happens in reality. This shows that: there are countries with total criminalization that
allow access to abortion in certain cases, for example in Chile, where abortions have
been performed on the grounds of necessity; there are places with an exception
model that in practice is almost absolutely criminal, for example in some Argentine
provinces 277; and there are other countries with a model of jurisprudential indications
that are increasingly being applied, as is the case in Colombia 278.

In the Argentine case, the criminal definition of abortion was incorporated into
the Penal Code in 1921 in the chapter dedicated to regulating "crimes against life."
The criminal definition establishes the criminalization of abortion as a rule and, as
exceptions, the so-called therapeutic abortions (when the life or health of the mother
is in danger) and sentimental abortions (when the pregnancy comes from

277 As will be evident, this is the case of the province of Tucuman where, despite what is established
by the Penal Code, in practice abortion is considered illegal in all cases.

278 |n 2010, the Colombian Constitutional Court issued a historic ruling establishing the limits of

the criminalization of abortion, stating that “when legislators adopt criminal norms, they cannot ignore
the fact that women are fully worthy human beings and therefore must treat them as such, instead of
considering them and turning them into mere instruments for the reproduction of the human species, or
imposing on them in certain cases, against their will, the ability to serve as an effectively useful tool for
procreation.”
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not of rape or an indecent assault committed against an “idiot or insane”
woman279.

This is a murky criminal offense, difficult to understand. So much so
that only recently, in March 2012, did the Supreme Court of Justice of
Argentina clarify, in a landmark ruling—known as the "FAL"—the scope
of the criminalization of abortion in the Penal Code, settling a doctrinal
and jurisprudential dispute that dated back to the very origins of the law
and has resulted in the frustration of the rights of thousands of women
and the subsequent international condemnation of the Argentine State.

As can be seen, in most Latin American and Caribbean countries,
the predominant approach is criminalization, which takes on variants
ranging from absolute penalization to the establishment of exceptions
of non-punishability — either in criminal legislation or through
jurisprudential interpretation — for reasons of women's health. In the
region, only Cuba, Uruguay, Mexico City, Guyana, and Puerto Rico
have decriminalized abortion. It should be noted that in the case of
Uruguay, temporary restrictions have been established for access to
abortion, since the Law establishes that abortion may only be accessed
before 12 weeks of gestation, while indicating as a requirement for
accessing the intervention that the woman takes a period of five weeks.

ARTICLE 85. - Anyone who causes an abortion shall be punished: 1. With imprisonment
or prison of three to ten years, if he acts without the consent of the woman. This penalty
may be increased to fifteen years, if the act is followed by the death of the woman. 2. With
imprisonment or prison of one to four years, if he acts with the consent of the woman. The
maximum penalty shall be increased to six years, if the act is followed by the death of the
woman.

ARTICLE 86. - Physicians, surgeons, midwives or pharmacists who abuse their science
or art to cause an abortion or cooperate in causing it shall incur the penalties established in
the previous article and shall also suffer special disqualification for twice the period of the
sentence.

An abortion performed by a qualified physician with the consent of the pregnant woman
is not punishable: 1. If it is performed to avoid a danger to the life or health of the mother
and if this danger cannot be avoided by other means. 2. If the pregnancy results from rape
or an indecent assault committed against an idiot or insane woman. In this case, the consent
of her legal representative must be required for the abortion.

ARTICLE 87. - Anyone who causes an abortion by violence without having intended to
cause it shall be punished with imprisonment from six months to two years, if the patient's
state of pregnancy is obvious or is known to him.

ARTICLE 88. - Any woman who causes her own abortion or consents to another person
causing one shall be punished with imprisonment of one to four years. Attempts by a woman
shall not be punishable.
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days of "reflection," after which abortion may be performed.
Therefore, this does not fully legalize abortion, but rather
establishes a supposedly appropriate legal and medical framework.
for access to it.

In relation to the penalizing approach to abortion, the feminizing doctrine-
nista has agreed in pointing out that:

"The deterrent effect of criminalizing (abortion) is low or
nonexistent, and only serves to increase the insecurity of
the practice, which also poses a risk of death for the poorest
women in our society.

As is well known, the law criminalizing abortion operates in
a context in which judicial and police prosecution of the
crime is also irrelevant. Although there are no official
reports, this conclusion is based on the significant difference
observed between the figures for clandestine abortions and
the number of women imprisoned for the crime of abortion
(Ramos et al.; 2009:481).

They also point out that:

“Experience consistently shows that strict enforcement
of restrictive laws is ineffective and almost always
dysfunctional because it forces women, who are
disrespectfully defined as criminals, to engage in even less
safe practices. It has been widely demonstrated that
restrictive abortion laws do not reduce the number of
abortions, but they do reduce their safety. In fact, they may
even increase them because they deny women access to
counseling services that could offer acceptable alternatives
to abortion and reduce repeat abortions” (Cook et al., 2003).

2. Legal cases for abortion in Tucuman
As noted, legislation does not always reflect reality, and empirical studies are

essential to verify the abortion situation in a given region, country, or province.
However, access to information on issues related to access is very difficult.
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to human rights, and especially to abortion, both in health and judicial
matters. This is why empirical studies on the subject are scarce.

In Argentina, Paola Bergallo's (2009) work on the criminalization of
abortion stands out. This study refers to data from the National Ministry
of Justice indicating that between 1983 and 2009, only twenty-two
women served sentences for the crime of abortion. She also mentions
that each year a number of women and other actors are reported for the
crime of abortion in various jurisdictions across the country. She specifies
that in the case of the City of Buenos Aires, from 1993 to 2009, only
eighty-six women were reported to the criminal courts as the perpetrators
of their own abortion.

Comparing the number of women discharged from public hospitals for
post-abortion complications with the cases filed before the courts in the
City of Buenos Aires, she notes that during 2006, 6,086 women were
registered in the city's public hospitals for post-abortion complications;
meanwhile, that same year, the National Criminal and Correctional
Chamber of that city registered only 35 complaints for the crime of
abortion, nine of which were against women. She clarifies that not all of
these cases go to trial; thus, in the year under study, no abortion cases
were brought to trial, while in 2004, one was brought, and in 2005, two.

Beyond this study by Bergallo, there is no information available on
this topic. Given this gap, we decided to investigate the status of abortion
criminalization in the Province of Tucuman by analyzing criminal
complaints for abortion. This would provide reliable data on the criminal
prosecution of these cases and give us an idea of the criminal prosecution
of women for abortion.

The analysis was carried out based on the total number of cases
entered by the Criminal Entry and Notifications Desk and referred to the
ten Criminal Investigation Prosecutors' Offices of the Capital Judicial Center280
between 1992 and mid-2012. It should be noted that, due to the

280 The Capital Judicial Center comprises the largest jurisdiction in the province. It
has the following offices in the Criminal Court: 2 Juvenile Courts; 5 Courts of First
Instance; 2 Criminal Correctional Courts; 10 Criminal Prosecutor's Offices; 2 Criminal
Correctional Prosecutor's Offices; 6 Criminal Chamber Prosecutor's Offices; 1 Criminal
Appeals Court Prosecutor's Office; 6
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At this time, the cases received at the Judicial Centers of Concepcién and Monteros
were not considered.

The variables used to clarify the object of study, namely the criminal prosecution
of abortion in the province, were: a) year the case was filed, to determine the
number of criminal complaints filed per year; b) sex of the accused, to determine
whether it is a crime for which only women are prosecuted; ¢) conduct for which the
complaint was filed, to observe whether the complaints were always made in relation
to typical criminal conduct.

Once the database on criminal cases initiated for abortion was developed, an
attempt was made to know the process of the preparatory criminal investigation of
each of these, in order to prepare a diagnosis of the jurisdictional behavior in relation
to the issue of self-abortion and that carried out with the consent of the woman. To
this end, an exploration was carried out in the ten (10) Criminal Investigation
Prosecutor's Offices of the Capital Jurisdiction, using the method of questioning
cause by cause. In this last stage of the investigation, only the complaints for abortion
from the period 2008-2012 were considered, given that four years is the period of
criminal prescription in cases of self-abortion or that carried out with the consent of
the woman in accordance with articles 85 and 88 of the Penal Code.

3. Presentation of results

3. 1) Abortion cases entered by the criminal reception desk together with the
independent variable year of entry of the case281

Data collection on the judicialization of abortion in the capital jurisdiction covering
the last 20 years (1992-2012) shows no major variations in the number of cases
processed by year; thus, the peak of criminal complaints occurred in 2000, with a
total of 83 cases initiated.

Criminal Chambers; 4 Juvenile Defense Offices in Civil, Criminal, and Labor Matters; 9
Official Criminal Defense Offices; and 1 Criminal Appeals Chamber for Investigative Matters.

281 Clarification: The year 2012 includes only up to mid-year.
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The total number of cases processed over these years is 605. In the
shorter period, from 2003 to 2012, a total of 282 complaints were filed
in the Tucuman criminal courts for abortion. While a downward trend in
abortion cases can be observed annually during this period, this
situation reversed in 2012.

aborto total
Causas aborto 2003-2012

282

70 50
EL]
I l " a B 7 2 4, 16

2003 2004 2005 2006 2007 2008 2005 2010 2011 2012 total

Chart prepared by the authors based on information from the Judiciary of the Province of Tucuman.

In the year in which the Supreme Court of Justice of the Nation
issued the FAL ruling, and in the context of a growing emphasis on the
national and local public and political agenda, an increase in abortion
complaints is evident compared to the immediately preceding years.
As the graph shows, considering only up to mid-2012, the number of
abortion cases exceeds the total for 2011 and 2009; while, assuming
the same number of cases were filed by the end of the year, it would
exceed the total for 2006, 2007, 2008, and 2010. This could indicate a
return to the rates of the 2003-2005 period.

One possible hypothesis is that the increased visibility of the issue
has led to more complaints, a situation aggravated by the fact that the
information provided by the provincial media is contradictory and does
not accurately reflect the scope of the "FAL" ruling or Article 86,
paragraph 3, of the Penal Code. This could increase the confusion
among health personnel and other health, police, and judicial officials
about their obligation to report cases of abortion.
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3. 2) Causes for abortion according to the sex of the person reported

The first pattern observed, both over the last 20 years and in the
period 2003-2012, is the prevalence of complaints against women:
over those 20 years, women accounted for 97% of the cases,
compared to just 3% of men.

Of the 282 abortion cases initiated between 2003 and mid-2012,
in 241 cases the accused were only women (86% of the total), a
figure that rises to 245 if we consider the cases in which men and
women were accused jointly (87%).

In 32 cases the accused was a man, in 2 cases it was medical personnel, in 1 it was
police personnel and 2 cases were for illicit association. These data reflect a difference
with the situation in the City of Buenos Aires evidenced by Bergallo in the cited study
(2009), where he points out that of 35 cases initiated for abortion in the City of

Buenos Aires in 2009, only in nine cases was the accused a woman (26% of the

total), while between 1993 and 2009 only 86 women were reported to the criminal

courts as the perpetrators of their own abortion.

Clasificacion segun la persona

denunciada
B mujer = hombre © hombre-mujer
B medico/a ™ asociacidn ilicita ™ personal policial
11% 1% 1%
\l
B6%

Chart prepared by the authors based on information from the Judiciary of the Province of Tucuman.

3. 3) Causes for abortion according to the conduct for which the
criminal complaint is filed

The function of the penal system is to point out, through precise
and concrete norms, the behaviors that are not tolerated in the
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society and to exhaustively describe the legal rights that deserve protection. But,
above all, the criminal justice system's function is to determine which subjects
should be prosecuted and which victims deserve protection.

The latter is done through the daily practice of police officers and judicial operators.

At this point, it is worth remembering that our Penal Code establishes abortion
as a criminal offense in the following cases: a) induced or provoked abortion, with
aggravating factors such as the lack of consent of the woman, the abortion being
followed by death, or the conduct being carried out by physicians, surgeons,
midwives, or pharmacists who abuse their science or art to cause the abortion or
cooperate in causing it; b) culpable abortion caused by violence; c) self-induced
abortion by the woman. Meanwhile, the following are established as exceptions
to non-punishability: abortion performed by a qualified physician with the consent
of the pregnant woman: 1) if it has been done to avoid a danger to the life or
health of the mother and if this danger cannot be avoided by other means; 2) if
the pregnancy results from rape or an indecent assault committed on an idiot or
insane woman.

According to the criminal law established in our law, attempted abortion by the
pregnant woman herself is not punishable, and obviously, neither is natural or
spontaneous abortion. However, as evidenced in this investigation, the essential
principles of criminal law (the principle of legality, the principle of innocence, and
the principle of confidentiality) are blatantly ignored by justice officials in the
province of Tucuman. Over the past 20 years, complaints for these non-
punishable acts have remained at around 9%, but have intensified in the last four
years to the point where they now represent more than 32% of all cases.

The peak of the police and prosecutorial investigations into abortion, with all
its “names,” took place in 2000, when 83 criminal investigations were initiated: 34
for abortion, 46 for induced abortion, 2 for attempted abortion, and 1 for
incomplete abortion. While the curve is downwards in the cases of “induced
abortion,” in recent years there has been an increase in complaints of “natural
abortion” and “spontaneous abortion,” situations that, because they are unrelated
to the law, are not necessarily related to the law.
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The woman's self-determination does not constitute a criminal offense, and therefore,
there is no justification for bringing them to court. Between 2003 and 2012, twenty-
one women were reported for "spontaneous abortion" and one for "natural abortion."
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Chart prepared by the authors based on information from the Judiciary of the Province of Tucuman.

In these cases, the discrimination and violence to which women in the province
are subjected as a result of the prejudices and stereotypes of Tucumén society are
evident. A woman who experiences a spontaneous or natural abortion, the most
common occurrence in women's lives, and who is criminally prosecuted as a result is
the clearest evidence of the patriarchal domination to which sexuality and
reproduction are subjected. In these cases, it would appear that the principles of
criminal law are being applied, where what is punishable is not so much the conduct,
but the perpetrator.

Let's imagine a woman who goes to a public health center with complications
from an abortion, such as bleeding, and who, without further explanation, finds
herself subject to a criminal complaint. It matters little whether it's a spontaneous
abortion, an abortion induced with pills, or an abortion falling within the exceptions of
non-punishability; the situation is the same. Emergency medical care appears to be
mediated by the possibility of criminal prosecution, even in cases where it is not
even a provision defined in the underlying law.
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Women's right to health is presented as a matter of luck, of goodwill of
health personnel.

Even in cases where abortions are not punishable, doctors often
refuse to perform them for fear of a possible criminal sanction.
Uncertainty, even regarding cases clearly authorized by the Penal
Code, determines the failure of the criminal law, which fails to dissuade
women from having abortions and instead forces them into clandestine
practices. The 2010 Human Rights Watch report on sexual and
reproductive rights in our country noted that the "excessive
judicialization of legal services" responds to two main reasons.

The first is that doctors fear the social and legal consequences that

can result from providing certain services, particularly abortions. The
second is that many doctors are still unaware of the law. In this report,
they conclude that regardless of the reasons for excessive judicialization,
the consequences for women and girls translate into serious delays or
even the denial of a service to which they are entitled .

The criminalization of abortion, aggravated by a lack of information,
results in clandestinity and, therefore, the risk of mortality and morbidity
for thousands of women in Tucuman, especially poor women and
adolescents who, faced with a botched abortion, are forced to opt out
of the health system. In the context described above, faced with the
dilemma of risking their lives or being subjected to criminal prosecution,
the former option appears to be the most profitable. In this regard,
Cook, Dickens, and Fathalla (2003, p. 212) point out that:

“The punitive context of the law discourages women
from seeking medical treatment and doctors from offering
it, when the general public and medical professionals in
particular are not informed of the terms of the law.”

3. 4) Instruction on the causes of abortion

While the data on abortion complaints are alarming, the situation is
reversed at the stage of the preparatory criminal investigation.

22 QOp Cit. Page 31.
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tory, whose first objective is to verify whether a criminal act exists.

The cases analyzed from the period 2008-2012 show a pattern in the way the
processes are handled: 79% of cases were archived ( 283), 15% were in progress,
5% were left without any action or procedure, and only 1% were dismissed (284).

While the vast majority of the cases initiated were closed, the discretion of each
prosecutor's office in determining the reasons for closing the case is striking. In
some cases, the case was closed because the incident did not fall within a criminal
category (atypicality). Thus, certain cases of spontaneous or natural abortion were
closed "because no crime was committed" (case 16962/2010, Prosecutor's Office
1) or because "no criminal act emerged" (cases 10583/2012, 2384/2012, among
others), or "it does not fall within a criminal category" (cases 11304/2008,
27957/2008, 14344/2008, among others). Other prosecutors' offices closed the
cases due to the lack of typicality, but they argued that “the forensic report shows
that the fetus died naturally in utero" (Prosecutor's Office |, file 23072/2010, among
others).

However, the length of the investigation into these cases was excessive in
relation to the obvious lack of criminality of the alleged conduct. At this point, we
cannot forget that the mere fact that a woman is subjected to criminal proceedings
causes harm to her life and personal integrity. As Ferrajoli (2000) states, "the criminal
process represents a punishment in itself."

Criminal prosecution involves transforming the woman into a defendant, with all the
symbolic consequences that going through criminal justice brings for a person.

The particular criterion of the Fourth Prosecutor's Office can be pointed out,
where the majority of abortion cases were archived "due to lack of evidence" (cases
11551/2008, 11551/2008, among others); that is, the typicality of the conduct is not
questioned, but rather the lack of evidence that would demonstrate the veracity of
the reprehensible conduct. In this sense, some cases of evidentiary

283 In the vast majority of cases, the complaints were filed by the investigating
prosecutors, pursuant to the provisions of Article 332 of the Criminal Procedure
Code of Tucuman (to), which establishes that "the investigating prosecutor may
order the filing of the proceedings when it is not possible to proceed or it is clear
that the fact contained therein does not fall within a criminal category."

284 The dismissal irrevocably and definitively closes the process in relation
to the accused in whose favor it is issued (art. 349 CPPT).
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atypicality, such as the report of spontaneous abortions, were not filed for

this reason, but arguing that "there are not enough elements to support that
the act was committed" (file.

21034/2008, Prosecutor's Office I1); or "because the causes of the fetus's
death could not be determined" (case file 23343/2011 Prosecutor's Office VIII).

In cases of self-induced abortions or those assisted by a third party, the
legal process was continued in 15% of cases.

Going so far as to order the registration of the death of the NN fetus in the
Civil Registry (file 3222/2012 Prosecutor's Office Il) or to order the
recognition of the fetus by means of a forensic autopsy (file 10167/2012
Prosecutor's Office IIl).

The filing of the cases shows that, in most cases, criminal prosecution of
abortion is not feasible in the province. However, it is striking that, given this
fact, the complaints are not simply dismissed by the Investigating
Prosecutor, a power regulated by Article 319 of the Criminal Procedure
Code of the Province of Tucuman. By not dismissing the complaint and
initiating the preliminary criminal investigation, the woman acquires the
status of a criminal defendant, with all the symbolic consequences that a
criminal case entails for a person.

3. 5) Provincial and national jurisprudence on abortion.
A mention of the FAL ruling

Although the vast majority of abortion cases initiated in the province are
dismissed without further action, we set out to analyze whether there is case law
on abortion. To do so, we reviewed the case law database of the Judicial Branch
of the Province of Tucuman.

From this analysis it was found that when entering the word "abortion" in
the sentence search engine, fourteen (14) sentences are obtained as a
result, of which only five (5) are relevant.

The issues resolved by the local courts include: 1) consensual abortion;
2) medical confidentiality; 3) abortion resulting in death; and 4) the intent
required for the criminal offense of abortion.

The first sentence that appears in the database corresponds to the
NIBYO Case S/ Induced Abortion285, and dates back to 1987.

This is a case of consensual abortion under Article 85, paragraph 2, of the Penal

Code. The court's response was as follows:

285 Sentence 0/1987 Criminal Court of Concepcién
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“[flor this evidentiary framework, the causal relationship of the
circumstances — confession, expert reports and the acts of the accused
— is sufficient to prove the corpus delicti, not precluding its full verification
even in the case of the disappearance of the fetus, since this is sufficient
to hold her responsible, with her story being fully and totally corroborated
by the evidence emerging from her actions, being conclusive indices to
support the existence of a state of pregnancy and subsequent abortion,
which allows us to conclude that the accused is the voluntary author of
the crime of consensual abortion.”

Another of the sentences, also from 1987, is about rape.
of professional secrecy 286. In this case the Court had to:

"to rule on the well-known and thorny problem of systematically
interpreting the legal types of arts. 156 of the CP, (breach of confidentiality)
and 277 inc. 6° of the same Code, (cover-up), based on the rule of art.

228 inc. 2° procedural which imposes on doctors and midwives, among
other professionals in the art of healing, the obligation to report crimes
against people they become aware of when providing assistance in the
context of their profession, except in the case that the facts have been
known under the protection of professional secrecy.

"The obligation to report extends only to matters not covered by
professional secrecy."

The third relevant ruling was issued by the Supreme Court of
Justice in 1997, resolving a case of abortion followed by death. 287
In the case, a doctor was accused of performing an abortion that
caused the death of the woman, even though the woman was not
pregnant. 288 Therefore, the discussion lies on the possibility of
applying the criminal figure of abortion or not.

286 Criminal Chamber. Sentence 189 Date: 06/29/1987 “LDAYOMV S/
ABORTION"

7 CSJT Sentence 877 11/05/1997 MJE S/ abortion followed by death.

288 “It appears that an attempt was made to perform an abortion based solely on the
information provided by the patient who believed she was pregnant, and the doctor's
opportunism and profit motive, disregarding any duty to verify his case.” CSJT Judgment
877 05/11/1997 MJE S/ abortion resulting in death.
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The Court analyzed impossible crimes, citing as an example the case of performing
abortions while believing oneself to be in the presence of a pregnant woman,
unaware that she is not. In conclusion:

“[n]ut the other hand, when, as in the present case, the death of
the woman has occurred, () it is not necessary for the type of
abortion to be perfected for the aggravating circumstance to apply.
The consummation of the abortion is not required, but only the
realization of the type of abortion in its attempted or impossible form,
since the law punishes anyone who causes the death of a woman
through abortive maneuvers, and it punishes it differently than the
general case of homicide, not because it is interested in the
mechanical aspect of the causal relationship between the death of
the fetus and that of the woman, but rather its essence, because it
takes into account that it is a death resulting from a case that is
emotionally presided over by the intent to abort. The death of the
woman is not imputed in this special manner because of the particular
manner of causing it, but rather because of the particular way of
being of the intention that guides the agent in assigning the cause of that death (the abortive m

Two sentences were issued in the context of the “JMA” case

G. s/aborto provocado” (Provoked Abortion) of 2005 and 2006, by the
Criminal Chamber and the Supreme Court of Justice, respectively. In

both rulings, the emphasis is placed on the type of intent accepted for

the criminal offense of abortion. In this regard, it was established that

the only intent accepted for the criminal offense of abortion is direct

intent, characterized by the intention to terminate the pregnancy by

killing the fetus, regardless of the motivation for the act. It is established that

“A criminal conviction requires a sound judgment of blame,
based on clear evidence of a typically unlawful and culpable act;
which, in the context of Article 85, paragraph 1 of the Penal Code,
implies reliable proof of direct intent, characterized by the intention
to terminate the pregnancy by killing the fetus, regardless of the
perpetrator's motivation.”

(Ruling: 511/06 Supreme Court of Justice).

These were the only rulings that were available, although we assume
there are more on the subject. In this regard,
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It is worth highlighting the difficulty of accessing judicial cases in Tucuman.
This is due to the fact that in the provincial justice system, especially in the
criminal sphere, secrecy and the principle of secrecy prevail, contrary to
the State's obligation to make its actions, especially its judicial actions,
public.

Therefore, the difficulty in accessing rulings on abortion cases, coupled
with the fact that cases are filed at the discretion of each prosecutor's
office, aggravates the situation of confusion prevailing among citizens and
the medical community regarding the criminal prosecution of abortion in
the province.

Unlike the local courts, the National Court has ruled on the issue on
several occasions. However, there is no uniform jurisprudence. On the one
hand, there are decisions dismissing the case based on the violation of the
prohibition of self-incrimination. On the other hand, other precedents prefer
to base the nullity on the defect arising from the violation of the duty of
professional secrecy, which, they believe, should prevail over the obligation
to report.

Another national jurisprudential debate concerned the need for prior
judicial authorization in cases of non-punishable abortion. In this regard,
the interpretative dispute was settled on March 13, 2012, with the ruling
issued by the Supreme Court of Justice of the Nation in the case "FAL s/
medida autosatisfactiva" (FAL on self-satisfying measure),289 which upheld
the ruling of the Superior Court of Justice of Chubut, which granted a
request for legal abortion by a 15-year-old minor who was the victim of
rape.

Due to the importance of this case, we will develop it in depth. In this
case, the Supreme Court has decided to rule, even though the issue had
become abstract over time, "in order that the Court's opinion be expressed
and known for the resolution of similar cases that may arise in the future"
(Consideration 5). It has also pointed out the importance of addressing the
issue since "the omission of its consideration may compromise the
responsibility of the Argentine State before the supranational legal order"
(Consideration 6). To support this concern, it has cited the cases in which
international organizations have declared the responsibility of the State
both for its restrictive interpretation in cases of non-pregnant abortions.

289 See in full: CSJN Fallos F. 259. XLVI, March 13, 2012.
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punishable as well as for the de facto obstacles in access to abortion by women
who have requested it.

The Court carries out a constitutional and conventionality control of the criminal
law rule, through a complete analysis of compatibility between the common law
rule (art.

86 CP) and the “conventionality block”, which is composed of the international
human rights treaties incorporated with constitutional hierarchy into our legal
framework and by the pronouncements of international organizations (art. 75 inc.

22 CN), categorically concluding that the interpretation that should be given to art.
86, paragraph 2, is the broadest, in the sense that it establishes an exception to
the criminalization of abortion in any case in which the pregnancy results from
rape. That is to say, the only requirement for abortion not to be punishable is that
any woman or her representative declare by sworn statement that the abortion
was the result of rape, without the need to file a judicial or police report or for the
woman to be an idiot or insane.

The Supreme Court has conducted a detailed analysis of Article 75, paragraph
23 of the National Constitution and international human rights law, concluding that
they do not "constitute any constitutional mandate requiring a restrictive
interpretation of Article 86, paragraph 2 of the Criminal Code" (Consideration 14).
Rather, there are clauses of constitutional hierarchy and basic principles of
hermeneutics that require a broad interpretation of the law.

It is also the principles of equality and non-discrimination that lead to the broad
interpretation (Recital 15), since:

“Reducing, by way of interpretation, the authorization of
the interruption of pregnancies only to cases that are a
consequence of rape committed against a mentally incapable
person would imply establishing an unreasonable distinction
in treatment with respect to any other victim of a similar crime
who is in the same situation and who, because they do not
respond to any valid criterion of differentiation, cannot be admitted.”

Another principle adopted by the Court is the recognition and respect for the

intrinsic dignity of persons and the prohibition of the "utilitarian” use or vision of
the same:
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“Indeed, the claim to require any other victim of a sexual
crime to carry a pregnancy to term, which is the consequence
of an attack on her most fundamental rights, is clearly
disproportionate and contrary to the postulate, derived from
the aforementioned principle, which prevents requiring
people to make sacrifices of an incommensurable magnitude
for the benefit of others or for a collective good” (Recital 16).

It should be noted that the value of the ruling is not limited to clarifying the
scope of Article 86, paragraph 2, but has gone further and has become what

constitutional doctrine refers to as "additive rulings" 290 and "exhortative" rulings
291.

The Court has established certain guidelines that must be strictly observed by
health services when caring for women undergoing legally binding abortions. This
includes both cases where the woman's health is at risk and those where
the pregnancy is the result of rape. These include:

a) Judicial authorization is not a requirement for accessing a non-punishable
abortion. In this regard, it urges provincial and national courts to REFRAIN from
JUDICIALIZING this practice, as it considers:

"[t]hat in carrying out this task of harmonization that
involves regulations of the highest rank with other common law

290 This term refers to a ruling that adds something to a legal text to make it compatible with the
Constitution. In some cases, a constitutional or legal gap is filled. In others (“integrative” rulings),
someone unconstitutionally excluded from a legal benefit or situation is included. See more in: Sagtes,
Néstor Pedro, "Exhortative Constitutional Rulings ("Appellative” or "with Notice"), and Their Reception in
Argentina," LL 2005 F 1461.

21 An exhortative, appellate, or "with notice" judgment is understood to be those
cases in which "the body of constitutional jurisdiction, faced with a situation of
unconstitutional or presumably unconstitutional norm (...) entrusts the Legislative Branch
with the sanction of a new text in accordance with the Constitution. It may or may not
set a specific deadline for this." Within the actions of the highest court, it can be seen
that, in various pronouncements, the Court has entrusted constituted powers of the
state with the adoption of legislative or executive responses required by the constitutional
norm. See more in: Sagiles, Néstor Pedro "Exhortative Constitutional Judgments
("Appellative" or "with notice"), and their Reception in Argentina", LL 2005 F 1461. and
Saglies, Maria Sofia in: "Nomogenetic Jurisdiction in the Recent Jurisprudence of the
Supreme Court of Justice of the Argentine Nation".
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—Article 86, paragraph 2, of the Penal Code—, through a global
analysis of the fundamental normative complex involved and by
applying the hermeneutical principles of interpretation established
by this Court since ancient times, it is understood that a broad
interpretation of said legal precept is appropriate. From this
perspective and in light of the principle of constitutional reserve
(Article 19 in fine of the National Constitution), it must be concluded
that the performance of the non-punishable abortion provided for
therein is not subject to the completion of any judicial procedure.”
(Considerations 8th and 31st).

b) therefore, the abortion must be performed by a single doctor,
without the need for prior judicial authorization, but only with the
sworn statement of the woman or her representative made to the
health system regarding the rape.

¢) The State, as the guarantor of public health, is responsible
for providing women who request legal abortion with the medical
and hygienic conditions necessary to carry it out in a "fast, safe,
and accessible" manner. To this end, it calls for the implementation
of the highest standards of laws and health protocols that guarantee
access to legal abortion. Thus, they must:

"consider guidelines that guarantee information and
confidentiality for the applicant; avoid administrative procedures
or waiting periods that unnecessarily delay care and diminish the
safety of the practices; eliminate requirements that are not
medically indicated; and establish mechanisms that allow for the
resolution, without delay and without consequences for the health
of the applicant, of any disagreements that may arise between
the intervening professional and the patient regarding the
appropriateness of the required medical procedure" (Recital 29).

(d) Furthermore, an appropriate system must be in place to
enable healthcare personnel to exercise their right to conscientious
objection without this resulting in referrals or delays that
compromise the care provided to the person requesting the service. To this end,

“the objection must be required to be expressed at the time
of implementation of the protocol or at the beginning of the activities
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activities in the corresponding health establishment, so

that every institution that deals with the situations

examined here has sufficient human resources to

guarantee, on a permanent basis, the exercise of the

rights that the law confers on victims of sexual violence” (Recital 29).

e) in that context,

“It must be ensured, in a comfortable and safe
environment that provides privacy, trust, and avoids
unnecessary repetitions of the traumatic experience, the
provision of preventive medical treatments to reduce
specific risks arising from rape; the collection and
preservation of evidence linked to the crime; immediate
and prolonged psychological assistance for the victim, as
well as legal advice on the case. That, for these same
reasons, it is considered essential that the different levels
of government in all jurisdictions implement public
information campaigns, with a special focus on vulnerable
sectors, that make known the rights of rape victims.
Likewise, health, police, educational, and any other
authorities must be trained so that, in the event of
becoming aware of situations of sexual abuse, they
provide victims with the necessary guidance and
information that allows them to access, in a timely and
appropriate manner, the medical benefits guaranteed by the regulatory framewc

In summary, the Court has sent a clear and urgent message to
national and provincial authorities regarding the need to eliminate
barriers to access to abortion that guarantee respect for and
observance of women's human rights. The Court's purpose in
establishing these parameters was to clarify the prevailing confusion
regarding non-punishable abortions and prevent the State from
incurring further international liability for obstructing the
implementation of non-punishable abortions.

What is happening with non-punishable abortion in Tucuméan
after the "FAL"? Although the data obtained do not distinguish
between non-punishable abortion cases, we consider it important
to emphasize that the lack of regulations and clear instructions to
health professionals in cases of non-punishable abortion implies, in practice,
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differential treatment of women in access to the right to health, giving rise to
discriminatory treatment.

Tucuman women are effectively at a crossroads. On the one hand, the FAL
ruling has definitively settled the debate surrounding the criminalization of abortion,
while the Ministry of Health has developed a "Technical Guide for the Care of Non-
Punishable Abortions"292, that is, a Protocol for intervention in cases of non-
punishable abortion. However, when it comes to having an abortion, it is very difficult,
if not impossible, and can cost the woman her life and health.

This schizophrenic reality experienced by women in Tucuman highlights the need
for the provincial government to send a clear message on the issue to the public and
the medical community in particular.293 This can be done by issuing a protocol for
the care of non-punishable abortions or by adhering to the National Protocol.

This minimal intervention is urgently needed to guarantee women in the province
access to healthcare. As long as the provincial government remains silent on the
issue, the human rights of Tucuman women will continue to be violated, and
conservative "anti-rights" groups will continue to set the political agenda, preventing
the resolution of urgent issues that guarantee women's rights.

This is until abortion is definitively decriminalized, since it has been widely proven
that criminal law is not the appropriate tool to resolve a public health problem.

This has been demonstrated by the failure of all the purposes assigned to the
penalty, especially by the fact that the criminalization does not dissuade any woman
from having an abortion; it only forces her to do so clandestinely.

4. Injustices of redistribution and recognition

According to the data analyzed, it is evident that the general picture of the
situation of criminalization and persecution of pe-

292 National Program for Sexual Health and Responsible Procreation. Publication of

the Ministry of Health, October 2007. Updated in 2010.

293

See in full at: http://www.lagaceta.com.ar/nota/483117/Politica/
Alperovich-does-not-know-what-he-should-do-about-non-punishable-abortion.html
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The abortion system in the Province of Tucuman is configured as
follows:

1) criminalization of abortion with exceptions of non-punishability
(art. 85 et seq. Penal Code);

2) criminal charges against a small number of women who
engage in typical conduct and many others whose conduct is not
criminally reprehensible;

3) prosecution of criminal cases is practically non-existent;
4) No convictions for abortion of women in recent years.

Therefore, what we are arguing for is a criminal offense whose
sole purpose is to intimidate and obstruct a woman's access to safe
abortion, resulting in serious risks to her health and life.

Let us not fall into the illusion that assigning a disvalue to abortion
by including it in the Penal Code functions as a limit to conduct.
Women have abortions, both rich and poor. In Argentina, the number
of induced abortions per year is approximately between 486,000 and
522,000 among populations of 5,000 inhabitants or more (Pantelides,
Mario,

2005:112), that is, more than one abortion for every two births. 294
Therefore, when reflecting on the judicial situation described, it
becomes evident that the only function of criminalizing abortion has
been to widen the gap between those women who have the
economic means to access a safe abortion without the risk of being
subjected to a criminal investigation and those who, in order to avoid
going through the criminal justice system, are forced to do so
clandestinely in conditions that are risky for their health, which can
even cost them their lives. It is worth noting that abortion is the
leading cause of maternal death, accounting for 27% of all deaths
among women during the period 2004-2008.

The discrepancy between the intention of the rule when included
in the chapter of the Penal Code dedicated to "crimes against life"
and its consequences is evident, as it brings as its principle

294 Information from the Ministry of Health of the Nation according to statistics on
hospital discharges due to abortion complications.
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The main result is the increase in mortality and morbidity of women
due to unsafe abortions.

It is the comparison of the letter of the law with reality that reveals
the true purpose of those who oppose the decriminalization of abortion.
In the absence of state repression, the objective of criminalization is
to generate fear of a sanction that will rarely be imposed, but whose
specter is present in the minds of health care personnel and women
who must resort to the public health system. The real goal is to widen
the gap between those who can access a safe abortion and those
who cannot.

The goal is to deny rights to poor women, to prevent them from
exercising their right to self-determination and health, to deny them
their right to rights. In short: patriarchy, misogyny, the dispute over
women's bodies.

The criminalization of abortion is intended to reinforce the selectivity
of the criminal justice system, which has been designed to target only
one social class: the poor and marginalized. In the case of abortion,
selectivity is reinforced, as the only targets of the criminal offense are
women, which generates even more poverty and marginalization.

The purpose of criminal prosecution in all cases, but especially in
the case of abortion, is to function as a mechanism of social control.
The recipient of criminal law is the person
Those who are part of the groups that society considers, in Bauman's
(2006) terms, "human waste," that is, lives unworthy of being lived,
those "others" who do not deserve state protection; and who, compared
to an "us" that must be increasingly larger, are the "them" who must be
increasingly fewer. As Bauman (2003) points out:

“There are always too many of them. They are the
people of whom there should be fewer, or better yet,
none at all. And there are never enough of us. We are
the people who should be more abundant.”

In the case of women, not only do they not deserve state protection,
but the state and certain members of society seem to have the right
to decide and dispose of their bodies and their lives. The bodies of
women, of poor women, are conceived as a space of moral dispute in
which they have no right to participate. Their lives matter little in this
struggle; their bodies
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They are merely the battlefield where a struggle between "good" men is waged.
These are women who have strayed from their socially established path, from their
"role as mothers," and therefore deserve punishment under the criminal law.

Culturally assigned stereotypes have triumphed and deeply ingrained themselves
in a patriarchal society that fails to conceive of women as autonomous subjects.
This is evident in the society's upstanding citizens , who are horrified by the case of
a woman who terminated her pregnancy, but not by the conditions of poverty and
structural violence in which these women live.

Women's lives become an added value; they matter as long as they are carrying a
pregnancy. As Hopp (2012) points out, Argentina's criminal policy regarding abortion
seems to favor death, contrary to what the Penal Code states; it constitutes a
mechanism for marginalizing deviant models of femininity.

This is where the "pro-life" discourse that those who oppose abortion claim to
uphold reveals all its contradictions. Being "pro-life" is not defending the life of a fetus,
it is defending a dignified life, the life worth living. Furthermore, those who oppose
the abortion of "others," of those who are not "us," rarely speak out against the
abortion of their own, of those who do have the right to decide. Defending life is
defending all lives (not just one form of life, "one's own"), but not as a biological
product, but rather life as the possibility of developing a dignified life project for

women and the children they decide (not) to have.

Cook and Dughman (2010) argue that “the criminalization of abortion implies the
use of the coercive power of the State to force women to use their bodies to serve
interests other than their own. This entails a violation of their autonomy and their
right to physical and moral integrity.” It should be noted that all dimensions of
women'’s personal autonomy — economic, physical, sociocultural, and political — are
interrelated. Women's lack of economic autonomy forces them to seek out public
health centers in situations requiring abortion, with the consequent risk of being
subjected to criminal prosecution, or to opt for a risky and clandestine abortion. This,
in turn,

295 In this regard, see Inter-American Court of Human Rights, Case of the “Street
Children” (Villagran Morales et al.) v. Guatemala. Merits. Judgment of November 19, 1999.
Series C No. 63, para. 144.
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It prevents them from exercising autonomy over their own bodies and
the direction of their lives. Meanwhile, women who enjoy economic
autonomy can freely enjoy their right to choose their own life plans, to
decide when and how many children they want to have, without the
State making decisions for them.

In short: the criminalization of abortion is a gender and class issue.
The injustices suffered by women are due both to their belonging to a
particular social class and to their gender. In the terms of Nancy Fraser
(1997), itis a bivalent community, in that they are victims, simultaneously,
of distributive injustices and injustices of recognition. Women suffer
distributive injustices derived from the structuring of the political
economy, characterized by the sexual division of labor, according to
which women perform unpaid reproductive, domestic, and care work.
Simultaneously, they are victims of cultural injustices at the value-
based cultural level, which are manifested in the existence of social
patterns of interpretation, representation, and communication that
devalue, underestimate, and generate stereotypes regarding women.
They are, at the same time, victims of poor socioeconomic distribution
and erroneous cultural recognition, without it being possible to
understand that either of these injustices is an indirect effect of the
other, but rather that both are primary and co-originating, the two facets
of the group intertwine to reinforce each other dialectically, giving rise
to a vicious circle of cultural and economic subordination.

5. 1s Tucuman society against abortion?

It is the legislator's duty to adapt the law to the values of the society
whose relations it regulates. Therefore, it is worth asking: What are the
values of Tucumén society? Can the values of a specific social sector
be taken as common values? Does all of Tucuméan society reject
abortion, or do they only represent the interests of the ruling classes?

It should be remembered that the grounds of Organic Law 2-2010,
by which Spain regulates the conditions for voluntary termination of
pregnancy, state:

“In a free, pluralistic and open society, it is up to the
legislator, within the framework of options that the Constitution
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"It leaves open the possibility of developing fundamental
rights in accordance with the dominant values and needs
of each historical moment. The experience accumulated
in the application of the current legal framework, the
progress of the social and legal recognition of women's
autonomy in both the public and private spheres, as well
as the prevailing regulatory trend in neighboring countries,
advocate for a regulation of voluntary termination of
pregnancy governed by clarity, in which both women's
autonomy and the effective protection of prenatal life as
a legal asset are adequately guaranteed.”

In analyzing this point, we do not intend to ignore the fact that abortion must be
legalized through federal legislation. But what we propose is to deconstruct the local
common sense, according to which Tucuman society is categorically against abortion.

Representatives of the Tucuman oligarchy occupy the most powerful positions
in the province: judges, doctors, lawyers, media owners, and legislators. They are
the ones who have the power to place an issue on the province's public and political
agenda, and they do so in accordance with their values and moral beliefs.

In this way, their morals and values are accepted in the province of Tucumén as
"the majority view." We propose here to deconstruct this discourse, decipher who
they are and what interests they truly pursue. This will allow us to reflect on whether
these values are those of Tucuman society as a whole, or merely the imposition of
those who wield the power structures.

In Tucuman, certain gender issues have been successfully included on the public
agenda through the painstaking work of the province's women's movement. However,
this has met with mixed success. While some issues have achieved greater
consensus and legitimacy in society, others have not been able to become topics of
debate, and when they have, they have done so in ways that are unfavorable to
women. This is true because there are certain issues that generate greater consensus
and others that generate greater controversy. Among the former, which have become
visible and the subject of public debate, the most notable are violence against women,
human trafficking, and prostitution.
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Meanwhile, among the "taboo" topics for Tucuman society is
everything related to sexual and reproductive health. The strong
opposition of anti-rights groups aligned with the Catholic Church has
thwarted all attempts to adhere to the National Law on Sexual Health
and Responsible Procreation and the National Law on Sexual
Education, perpetuating a situation of structural discrimination against
women in the enjoyment of their rights to sexual and (non) reproductive
health. An example in this regard—already noted in the first chapter of
this book—is evident in the significant influence they exerted in 2003
to prevent adherence to National Law 25.673 on Sexual Health and
Responsible Procreation. At that time, one of the country's first
accession bills was presented by the then-Socialist legislator Rodolfo
Succar. In response to this attempt, self-proclaimed "pro-life" groups
waged a media campaign based on the principle that legislating on
sexual and reproductive health is "morally unacceptable,"296
emphasizing women's central procreative role . This position was
supported by an orthodox Catholic discourse on family values that has
historically underpinned anti-contraceptive policies throughout the
country.297

Another example of the political weight that the discourse against
contraceptive methods has in Tucuman society is the validity of Law
7.143, which establishes the “day of the unborn child” 298.

Thus, the issue of abortion remains invisible on the public agenda,
and when it does enter the public agenda, it is done so in moral terms
linked to life in the Judeo-Christian sense. The strong influence of these
anti-rights groups has prevented these issues from being the subject
of serious debate in Tucuman society, frustrating any attempt to
address the problem from a rights-based perspective.

In this sense, the journalistic coverage299 and the editorials stand out.

296 http://www.aciprensa.com/noticia.php?n=1400 (last entry 10/26/2011)
27 Human Rights Watch. Forbidden Decision: Women's Access to
Contraceptives and Abortion in Argentina. ISBN: B1701. 2005. Page 8

2% Human Rights Watch Report: Law or Fiction? Argentina Fails to Account
on Sexual and Reproductive Health. 2010. IBSN 1-56432-670-5.

299 As an example, see “Criminal Complaint for a Non-Punishable Abortion in Maternity” 04/23/2013
http://www.lagaceta.com.ar/nota/541978/local/denun-cia-penal-aborto-no-punible-maternidad.html;
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torial300 of the newspaper La Gaceta, the most widely read newspaper in the
province; added to the public opinions of legislators from across the political
spectrum301.

Furthermore, in 2011 the “Protocol for Life” was signed, by which politicians,
legislators, businessmen and ecclesiastical authorities of Tucuman proclaimed a

resounding “no” to abortion, using the Historic House as a setting — a symbol of
freedom and independence — which was ratified by the governor of the province302.

So, what are the moral values that are supposedly being defended through the
staunch opposition to abortion? These are values based on the defense of sexuality
solely linked to reproduction within monogamous marriage between heterosexual
men and women, where the only effective method of contraception is sexual
abstinence, and access to other methods, such as condoms, turns women into "little
animals" incapable of controlling their sexual impulses .

Rather than values, it is about sexual stereotypes and prescriptive sexual roles
that determine the reasons for sexual relations and roles in the family.

Therefore, women's sexual and (non) reproductive rights are hindered by the
overwhelming ability of certain groups to shape the government's agenda. It is worth
noting that the National Constitution itself encourages this situation by failing to
respect the secular nature of the Argentine State.

The pending challenge for the women's and human rights movement in the
province is to gain ground that allows the issue of abortion to be addressed from a
rights perspective, to deconstruct the preconceptions that indicate that Tucuman
society absolutely rejects abortion, and to bring to light the true intentions of those
who campaign against women. This investigation is a first step in this direction;
progress remains to be made in the development of

300 As an example, see the Editorial of May 7, 2013 “Turning the unwanted child into a project” http://
www.lagaceta.com.ar/nota/543753/editorial/

convert-unwanted-child-project.html

s See “The practice of non-punishable abortion divides opinions” 04/21/2013 http://

www.lagaceta.com.ar/nota/541674/local/practica-aborto-no-punible-divide-opi-niones.html

302 http://www.lacasadelasmujeres.org.ar/

303
Personal experience during the free condom distribution in the capital of Tucuman, September

2011.
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Opinion polls and statistics that provide a clear picture of the
situation in the province, in order to generate public policies that
allow women to access their rights.

6. The objective: transformative policies

The criminalization of abortion is an example of the injustices
that women are victims of due to the structuring of the cultural
value system inherent in the capitalist and patriarchal system.

As Zaffaroni (1998) points out, to determine what a crime is, the law describes certain
behaviors and then doubly devalues them: on the one hand, the behavior and, on the
other, its author in his circumstances.

By criminalizing abortion, a behavior that only women can carry
out, criminal law is presented as discriminatory. It gives disvalue to
an action that only women can practice, and only women experience
the physical and emotional consequences of its deprivation. While
men whose lives or health are at risk have rapid access to essential
medical services and do not face the fear of being subjected to
investigation or criminal prosecution, women whose lives or health
are at risk do not have equal access to such services, which violates
their right to equality.

As ADC305 reports suggest , restricting access to abortion
imposes the costs of reproduction only on women, while reinforcing
the negative stereotype that presents them as a means of human
reproduction and, therefore, solely and ultimately responsible for
reproduction.

The criminalization of a medical procedure that only women
need constitutes a violation of the Convention on the Elimination
of All Forms of Discrimination Against Women (CEDAW), as it
enshrines the obligation of States Parties to “take all appropriate
measures, including legislation.”

304 Articles 16 of the Argentine Constitution, 1 and 24 of the Convention
American Convention on Human Rights, 7 of the Universal Declaration of Human Rights
Human Rights, 2 of the DADDH, 26 of the International Covenant on Civil and Political
Rights and 2 of the Convention on the Elimination of All Forms of Discrimination
Against Women CEDAW

305 ADC Magazine No. 1 “Question of Rights”: Decriminalization of early
abortion: position of the Association for Civil Rights.
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lative, to modify or repeal laws, regulations, customs and practices that constitute
discrimination against women” (article 2(f)).

It also violates Law 26.485 (Comprehensive Protection Law to Prevent, Punish,
and Eradicate Violence Against Women in the Areas of Their Interpersonal
Relationships), which guarantees in its Article 3 the right of women to: a) a life free
from violence and discrimination; b) Health, education, and personal safety; c)
Physical, psychological, sexual, economic, and property integrity; d) Respect for
their dignity; e) The right to decide on their reproductive life, the number of
pregnancies, and when to have them, in accordance with Law 25.673 on the
Creation of the National Program for Sexual Health and Responsible Procreation;
f) Privacy, freedom of belief, and thought; g) The right to receive appropriate
information and counseling; h) The right to enjoy comprehensive assistance,
protection, and security measures.

According to the law, the judicialization of abortion cases constitutes a type of
psychological, sexual, and symbolic violence (Article 5). Psychological violence, in
that it harms and disrupts full personal development through blame, constant
surveillance, and persecution, harming women's psychological health and self-
determination; sexual violence, in that it involves the violation of a woman's right
to voluntarily decide about her sexual or reproductive life through threats, coercion,
the use of force, or intimidation; and symbolic violence, since it transmits and
reproduces domination, inequality, and discrimination in social relations through
stereotypical patterns and messages, naturalizing subordination. Therefore, it
constitutes a type of institutional violence and violence against women's reproductive
freedom (Article 6).

To overcome this discrimination against women, which stems from the structure
of the capitalist and patriarchal system, transformative policies are required, aimed
at modifying the economic and cultural structures of the system, challenging it and
seeking to change its nature. These measures must consist, on the one hand, of
guaranteeing women access to safe abortion, through access to the necessary
information to understand the different abortion methods, allowing them to choose
the one they consider most appropriate for each specific case.

Furthermore, decriminalization must be accompanied by cultural recognition

strategies aimed at deconstructing gender as a factor of differentiation in access to
rights.
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“Mary Magdalene Case”:
Medical confidentiality, complaints and violence

Soledad Deza306

“In the presence of abortion, doctors
They become police officers, judges and priests”

Susana Rostagnol307

1. Introduction

released case 308 A case from the province of Tucuman, the recently
“Maria Magdalena” 309, gained national attention due to the violence and cruelty
suffered by a post-abortion patient upon entering a public maternity ward. This 26-
year-old woman

306 Lawyer. Director of the Center for Gender Studies at San Pablo T. University.

*"  Rostagnol, Susana (2006) “Places and meanings of voluntary abortion: a

dialogue with bioethics” in “Bioethical Perspectives” Year 11. Number 21, Second
Semester. Bioethics and Gender Vol. Il. Ed. Del Signo. Buenos Aires.

%% This work was based on a presentation at the "Second Congress of
Women Lawyers" held at the Public Bar Association of the Federal Capital on
October 18 and 19, 2012, organized by the Argentine Association of Women in
Legal Careers, and an article currently in press in the journal Perspectivas Bioéticas
(FLACSO).

309 “Two female doctors with a Hippocratic objection,” Pagina 12 newspaper, published on 08/13/2012,
available at http://www.paginal2.com.ar/diario/socie-dad/3-200919-2012-08-13.html, “The points of the complaint,”
P4gina 12 newspaper, published on 08/13/2012 (last consulted on 11/01/2012), available at http://
www.paginal2.com.ar/diario/sociedad/subnotas/200919-60086-2012-08-13.

html (last consulted on 1/11/2012)
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She was admitted to the hospital with gynecological hemorrhage and was seen in the
early hours of the morning by the head of the emergency room and a resident
physician. During the preliminary interview, according to the patient's medical history,
she stated that she was using injectable contraceptives and that she was unaware of
her pregnancy. However, her treating physicians diagnosed an "induced abortion"
and filed a police report, a decision also documented in the medical history, signed
and handwritten by both physicians. In addition to evidence of a violation of the duty
of confidentiality, there is documentation of the performance of a curettage without
anesthesia and the entry of uniformed personnel into the community delivery room
where the patient was hospitalized to take her statement regarding the miscarriage
complaint filed against her by her physicians.

To justify this conduct of violation of medical confidentiality by those who have a
duty to maintain confidentiality, a false tension is often invoked between the obligation
to maintain confidentiality or reserve (typical of the doctor-patient relationship) and
the obligation to report an act such as abortion, penalized by law, which is interpreted
as a duty to collaborate with the punitive power of the State.

This article aims to dismantle the apparent tension between the obligation of
confidentiality and the obligation to report, demonstrating that a thorough
understanding of the prevailing legal regulations and the interpretations made by the
Courts from 1966 until now are elements that allow us to resolve the false tension in
favor of the prevalence of medical secrecy.

To this end, the legal framework surrounding professional secrecy will be
addressed, along with the underlying moral justification from a bioethical perspective,
and how the judicial assessment of the fundamental rights at stake is conclusive in
giving precedence to the protection of a patient's privacy, right to avoid self-
incrimination, freedom, and health over the State's interest in prosecuting crimes
such as abortion. Finally, the gender bias and vulnerability surrounding post-abortion
situations in the field of public health will be highlighted, concluding that the violation
of the duty to maintain secrecy in these cases, in addition to constituting conduct
reprehensible by law, entails double discrimination because it affects poor women.
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2. Legal framework of medical confidentiality

The duty to maintain professional secrecy has ethical and legal
foundations intended to strengthen the doctor-patient relationship.
The first ones date back to the Hippocratic Oath310 in which the
health professional swears “to keep silent about what, in my
consultation or outside of it, | see or hear, that refers to the life of
men and that should not be divulged. | will keep secret everything
that could be shameful if it were known to the public.” Regarding
the legal foundations, the duty of confidentiality that the doctor owes
to his patient not only arises from specific norms dictated in matters
of health, but in addition, its importance is observed when noting
that criminal legislation has classified the disclosure of medical secrets as a crime

2. a) From ethics

In our country, the Argentine Medical Association's Code of Medical Ethics
states that "professional secrecy is a duty that arises from the very essence of the
profession” (art. 66). However, the bioethical background of the duty of confidentiality
dates back to international instruments.
long-standing principles on the subject. The International Code of
Medical Ethics (1949), adopted at the London Assembly of the
World Medical Association, states: “The physician owes his patient
absolute secrecy in everything that has been confided to him or that
he knows in confidence.” The World Medical Association’s Lisbon
Declaration on Patients’ Rights, issued in 1981 and revised in 2005,
established the principle of secrecy for the physician-patient
relationship: “All identifiable patient information must be protected.”
The World Medical Association’s Washington Declaration (2002)
on ethical considerations surrounding health data established that
“Whenever possible, information for secondary uses should be
anonymous or protected by codes.”

2. b) From criminology

Criminology has also valued the duty of confidentiality that
preserves the privacy of a person within the framework

*°  The Hippocratic Oath is available on the official website of the Ministry of
Health. http://test.e-legis-ar.msal.gov.ar/leisref/public/showAct.php?id=5299&word=
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of a doctor-patient relationship as of fundamental importance.
Proof of this is that the disclosure of a secret without just cause has been
classified as a crime in Article 156 of the Penal Code:

“Anyone who, having knowledge, by reason of their status,
office, employment, profession or art, of a secret whose disclosure
could cause harm, reveals it without just cause, shall be punished
with a fine of one thousand five hundred to ninety thousand pesos
and special disqualification, where appropriate, for six months to three years.”

In the area of criminal procedure law, the healthcare team's duty of
confidentiality is also specifically protected.
The Criminal Procedure Code of Tucuman (CPPT) establishes in
article 223 the "Duty to Abstain" clarifying that:

“The following shall refrain from testifying about secret facts that
have come to their knowledge by reason of their status, occupation
or profession, under penalty of invalidity: () physicians, pharmacists,
midwives and other auxiliaries in the art of healing (). However,
these persons may not refuse to testify when they are released by
the interested party from the duty to keep the secret...”

Regarding the “obligation to report”, the law provides in art.
326 inc. 2) of the Criminal Procedure Code of Tucuman that:

“The following shall be obliged to report crimes punishable by
law: (') 2. Doctors, midwives, pharmacists and other persons
practicing any branch of the healing art who become aware of these
facts when providing assistance in their profession, unless the
knowledge acquired by them is, by law, protected by professional
secrecy.”

2. ¢) From private law
In the area of private law, legislation also addresses this obligation of
confidentiality. Thus, Article 11 of National Law 17,132, which regulates

the practice of medicine, establishes:

"Everything that comes to the knowledge of the persons whose
activity is regulated in this law, due to or
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due to its exercise, it may not be made known - except in

cases where other laws so determine or when it is a matter of
avoiding a greater evil and without prejudice to the provisions

of the Penal Code - except to institutions, societies, magazines
or scientific publications, and it is prohibited to provide it or use

it for purposes of propaganda, publicity, profit or personal benefit."

Although the local law of Tucuman on the practice of medicine (law no. 5544)
does not say anything expressly, it is presumed that the principles that inform the
federal constitutional block from the international and national spheres make

applicable the provisions that preserve fundamental rights such as the right to
privacy, freedom, privacy, health and not to self-incriminate.

Furthermore, National Law 26.529 on Patient Rights establishes in Article 2,
under the topic “Patient Rights” that:

“The following constitute essential rights in the relationship
between the patient and the health professional(s), the health
insurance agent(s), and any other provider in question: (...)
c¢) Privacy. All medical-care activities aimed at obtaining,
classifying, using, administering, safeguarding and transmitting
information and clinical documentation of the patient must
observe strict respect for human dignity and the autonomy of
the will, as well as the due protection of the patient's privacy
and the confidentiality of their sensitive data, without prejudice
to the provisions contained in Law No. 25,326, d) Confidentiality.
The patient has the right to expect that any person who
participates in the preparation or handling of clinical
documentation, or has access to its content, maintain due
confidentiality, unless expressly provided otherwise by a
competent judicial authority or authorized by the patient
himself/ herself;...".

In the province of Tucuman, Law 6.952 , Article 1, Section 6, provides that
every patient has the right:

"That their privacy and confidentiality be respected in
everything related to procedures, diagnoses, examinations,
consultations, and treatments. Those who are not
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directly involved in their care must have the patient's
authorization to be present at any event related to their
condition."

National Law 25326 on the Protection of Personal Data establishes in
its Article 8 that:

“Public or private healthcare establishments and
professionals linked to the health sciences may collect
and process personal data relating to the physical or
mental health of patients who attend them or who are or
have been under their treatment, respecting the principles
of professional secrecy.”

And in art. 10, under the title “Duty of confidentiality” the same-
The law establishes that:

“1. The controller and the persons involved in any
phase of the processing of personal data are bound to
professional secrecy with respect to the data. This
obligation shall continue even after their relationship with
the data file owner has ended. 2. The data subject may
be relieved of the duty of secrecy by court order and
when there are well-founded reasons relating to public
security, national defense, or public health.”

2. d) From international law

Professional secrecy recognizes its existence in the protection of the right to
privacy. The Inter-American Commission on Human Rights (hereinafter, the
IACHR) declared that the right to privacy guarantees “a space that no one may
invade, a sphere of activities that is absolutely personal to each individual.” The
right to privacy is protected by several human rights treaties. Among them are the
Universal Declaration of Human Rights (1948), whose norms have acquired
the character of jus cogens or a fundamental and mandatory right for States; the
International Covenant on Civil and Political Rights ( 1998), which establishes
the right to privacy as a fundamental right for States.

(1966) and the American Convention on Human Rights (1969).
The Universal Declaration of Human Rights (1948) says
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textually in its article 12: “No one shall be subjected to arbitrary
interference with his privacy, home or correspondence, nor to damage
to his honor and reputation. Everyone has the right to the protection of
the law against such interference or damage.” Similarly, article 17 of
the International Covenant on Civil and Political Rights (ICCPR)
establishes: “(1) No one shall be subjected to arbitrary or unlawful
interference with his privacy, family, home or correspondence, nor to
unlawful attacks on his honor and reputation. (2) Everyone has the right
to the protection of the law against such interference or attacks.” In
turn, article 11 of the American Convention on Human Rights
(ACHR) states:

“(2) No one shall be subjected to arbitrary or abusive
interference with his privacy, family, home or
correspondence, nor to unlawful attacks upon his honour
and reputation. (3) Everyone has the right to the
protection of the law against such interference or attacks.”

As can be seen, the obligation to respect patient privacy and the
duty not to disclose data accessed by virtue of the healthcare
relationship established by the physician with the person seeking
medical care have a legal basis in national and international, public and
private positive law.

However, as will be seen, despite the extensive regulations
protecting professional secrecy, the Maria Magdalena case shows that
in the province of Tucuméan, public health not only does not condemn
the violation of medical secrecy as the criminal offense that it is, but
paradoxically, the reporting of abortions is claimed as an expected
conduct of the health professional311.

Next, | will analyze the moral arguments on which the obligation of
professional secrecy is based, and | will evaluate whether there are

311 In the newspaper “La Gaceta” with the largest circulation in the Province of Tucuman, the
Head of the “Nuestra Sefiora de las Mercedes” Maternity Hospital declared in response to a complaint
of violation of medical confidentiality by two doctors at the institution: “The Maternity Hospital maintains
that there was no mistreatment or malpractice, that what was done was to report a crime and that the
patient will have to support her complaint with evidence.

The patient arrived at 16 weeks pregnant with a gynecological examination showing signs of an abortion.
"We at the institution are legally required to report this potential crime," said Rossana Chahla, director
of the Maternity Hospital. The report is available at http://www.lagaceta.com.ar/nota/505775/policiales/
dos-medicas-materni-dad-acusadas-maltratar-paciente.html (last accessed 10/3/2012).



Machine Translated by Google

140 Checkmate the Queen

have compelling moral reasons to argue for a higher obligation to
report a case of abortion, ignoring the regulations that privilege
medical confidentiality and the moral reasons that support it.

3. Moral justification, limits and scope of the medical
obligation to maintain confidentiality

3. @) The rule: keep secret

The obligation to maintain medical confidentiality imposed on healthcare
providers and the right to confidentiality, which protects patient privacy, are included
in our country under what has been called relative secrecy . This means that the
generic rule of maintaining secrecy may, although only in exceptional cases of just
cause, be waived, allowing the disclosure of data that are part of the private life of
the person who holds the status of patient. This is in contrast to absolute secrecy ,
which does not admit any kind of exception to the obligation of confidentiality, as is
the case with the confidentiality of confession.

The moral justification proposed by bioethics312 for the duty of
confidentiality lies in the dignity of the human person as an
autonomous moral agent.

From a utilitarian perspective, respect for the duty of
confidentiality lies in the trust that must underlie the doctor-patient
relationship to generate a favorable and empathetic setting for the
anamnesis that allows the patient to "bare" their privacy to a
stranger and thus achieve a fluid and safe exchange to truthfully
expose the ailments that afflict them.

This environment of tranquility, which should be the basis of
healthcare provided in any setting, will directly contribute to
optimizing the healthcare service provided by the team and, with
the same intensity, will promote the conditions conducive to
improving the quality of services and encouraging the most
vulnerable population, which is usually at greatest risk, to seek and
access them.

%2 Beca, Juan Pablo (2011) “Confidentiality and Medical Secrecy” available
at http://medicina.udd.cl/centro-bioetica/files/2010/06/CONFIDENCIALIDAD_Y _
MEDICAL_SECRET.pdf (last consulted on 10/09/2012)
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If viewed from the perspectives of maximum and minimum ethics
,313 the private sphere, as well as personal beliefs, the worldviews
of each patient, and all the sensitive data that come together to
structure their own biography, will form an inseparable fabric that
protects autonomy. For this reason, the duty to maintain confidentiality
of this private sphere will be within the scope of the maximums that
must be respected to the extent that minimum ethical duties are not
violated. Consequently, just as every right is recognized as having
certain limits, the right to privacy cannot be considered absolute;
however, the limits to autonomy will be in the principles of Justice
and Non-maleficence, which are minimum ethics.

And based on these bioethical principles, there may be
exceptions to the duty of confidentiality for reasons of the
common good, to avoid risk to third parties, or to protect the individual from

At the same time, it is important to highlight that there is not only
a theoretical justification for medical confidentiality, but also a moral
justification from the practice that is based on the moral responsibility
of each professional in the face of the concrete fact that the person
seeking health care, implicitly but really, places his trust in the fact
that the intimate details of his illness will not be disclosed.

If the professional fails to meet the expectation of privacy, he will
have seriously betrayed the trust of a vulnerable person. This moral
responsibility, which evidently concerns the doctor, equally applies
to every member of the health team who, in the exercise of their
duties,

33 Gracia, Diego (1991) in “Decision-making procedures in clinical ethics”
Institute of Bioethics and Health Sciences. Ed. EUDEMA. Madrid. This author
proposes, to resolve a bioethical dilemma involving the disclosure of a secret,
using the principles of bioethics. These principles, based on human dignity and
respect for human rights as a framework of reference, are not all placed at the
same level. Thus, they can be ranked at a universal level, "always required
because it implies prerequisites to those derived from the clinical relationship
itself," also called minimal ethics, which includes the principles of non-maleficence
and justice, and a particular level, specific to the doctor-patient relationship, or
maximal ethics, with the principles of autonomy and beneficence. From this
perspective, the duty-right of confidentiality is based mainly on the principle of
patient autonomy, which must be respected, provided that the principle of non-
maleficence (avoiding serious harm to specific third parties) and justice (treating
all patients with the same respect) have been previously complied with.
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clinical practice has had knowledge of facts or personal data of the patient.

Currently, the doctor-patient relationship is defined as a particular form of social
relationship that has its efficient cause in the interaction that demands the health
care of people and at the base of which rests an emotional relationship314. It is the
cornerstone of medical-assistance management and is socio-historically conditioned
by the ideology and ethical norms dominant in a given context315. Furthermore, the
principle of beneficence demands from doctors not only technical knowledge, but
also psychological qualities and effective subjective behaviors so that this interaction
does not obliterate the autonomy of the patient.

The protection of the autonomy and privacy of those who, as patients, find
themselves in a situation of power asymmetry vis-a-vis the supposed subject of
knowledge, recognizes as its main objective the guarantee of the necessary
conditions so that those who suffer from an iliness are able to make, in a personal,
self-referential and free manner, the choices that are intertwined with any healthcare
practice, without any interference from third parties or from the State itself
(represented by the healthcare provider in the field of public health). Thus, the
principle of autonomy not only supports the freedom of the patient, but also
contributes to generating an environment of tranquility and trust that supports all their
decisions and choices.

In this way, the obligation to maintain medical confidentiality promotes for people
in need of health care who are exposed to revealing facts and/or circumstances of
their private life to a health provider, the certainty that the latter will not divulge
these facts to their detriment. The lack of confidentiality of privacy, on the other hand,
would violate the principle of beneficence and non-maleficence, which requires the
health team to deploy all those measures that tend to do good to their patient and,
with equal importance,

314 Pefia Fernandez, Marylin and Hiram Tapanes, Daumy (2012) “The doctor-patient
relationship in the field of imaging” published in “Revistas de Humanidades Médicas”, Vol 12, N°
1 available at (http://www.humanidades-medicas.sld.cu/index.php/hm/article/view/187/111) last
consulted on 16/12/2.012.

315 Collective of Authors (2000) “Readings of Philosophy, Health and Society”.
Ed. Medical Sciences. Havana. pp. 33-43, 57-78, 128-133.
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tension, refrain from carrying out any conduct that could be effective
in causing harm to your health.

Following this logic, it is appropriate to affirm that the healthcare
team must maintain confidentiality as a general rule and that to be
obligated to report, special circumstances that rule out confidentiality
must exist. This is what Soler himself has called the "zone of discretion"”
to make it clear that healthcare professionals must be aware that they
may only reveal data originating from a situation not protected by
"secrecy," and must remain silent if such confidentiality protection
exists.

3. b) The exception: just cause for revelation

The existence of certain exceptional circumstances will constitute
a limit to the obligation of confidentiality and must necessarily imply
the existence of an interest pursued by the disclosure that is
clearly greater than that preserved by the secret. For this reason,
the circumstances that lead a member of the healthcare team to reveal
a secret must be of such magnitude as to justify the real possibility of
restricting fundamental rights such as privacy, freedom, dignity, and
access to healthcare (also known as the right to health). This is what
has been termed "just cause" in legal doctrine.

Regarding the scope of the concept of just cause, it should be
made clear that, since a rule-exception relationship exists between the
legal duty of confidentiality and the power to disclose, as explained
above, the latter must have legal roots. This deductive reasoning is
obtained by noting that, since the obligation to maintain confidentiality
is a generic obligation created by law as expected conduct in all cases
of healthcare, specific situations that marginalize this right of the
patient and therefore empower the healthcare professional to behave
outside the conduct expected by law must also be contemplated in
law .

Such situations that justify a departure from the rule of confidentiality
are: a) Mandatory reporting as stipulated by the laws for cases of

Leprosy (law 11.359 repealed) and Plague (law 11.843 repealed).

36 Soler, Sebastian in “Criminal Law”, Vol. IV, Ed. tea. p. 132.
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gada), Infectious-contagious diseases (Law 12.317), Venereal
diseases during the contagious period (Laws 12.331 and 16.668)
contemplated in the current Law No. 15.465 and Medical certificates
in ART (Law 24.557); b) When due to its importance and medical
significance the case is reported to scientific societies (Article 11 of Law 17.132); ¢)
When the physician acts as an expert, because the relationship that
unites the expert with the party being examined is not a doctor-
patient relationship but rather a circumstantial one; d) When the
attending physician is required by court as a witness and provided
that he or she has been formally released from the obligation to
abstain (Article 216 of the Criminal Procedure Code of Tucuman); )
When the physician claims fees; f) Reporting of births and deaths
(Law 26,413 and Decree 278/2011); g) Crimes of private action that
result in the death of a person or cause very serious injuries; h) In
the case of minors or incapacitated persons, when there are no legal
representatives or they have been abandoned, or when there are
seriously conflicting interests between the incapacitated person and
their representative (Article 72 of the Criminal Code); (i) Exceptions
in cases of HIV, contemplated in Decree 1244/91, which regulates
Law 23,798; (j) When it is necessary to avoid a greater evil (Article 11
of Law 17,132). The doctrine understands that in these cases, there
is a conflict of duties for the medical professional (duty to maintain
secrecy and obligation to report) that should be resolved in light of
the theory of necessity or self-defense. The principle of necessity
will require the health professional to assess the legal rights of the
community that they consider to be in danger, versus the individual
legal rights that they are called to protect and that will be violated by
disclosure; (k) Situations in which the life or physical and psychological
integrity of their patient is at risk (Law 26,485 on comprehensive
protection against violence).

I will briefly dwell on sections h) and j) because they may cause confusion and
wrongly justify revelations of secrets.

In the case of minors, the health team must be extremely careful
with the new paradigms that inform the capacity of these people.

Our legislation has evolved in terms of personal law and, above
all, in what is usually called family law, due to the integration of the
block of constitutionality that grants local binding force to international
treaties and pacts.
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Argentina has signed. This paradigm shift, in which minors have gone from
being objects of rights to subjects of rights, embraces a concept that has
been discussed in bioethics, namely, that of "progressive competence."

A proper interpellation of the principle of autonomy should require the
healthcare professional to determine the specific circumstances of the
psychophysical development of their minor patient and assume that their
capacity to decide certain matters that exclusively affect their life belongs
to them. In this regard, the right to confidentiality of anyone who
demonstrates sufficient decision-making competence must be respected,
especially if the patient has no parental responsibility. However, the
exceptional nature of the violation of medical confidentiality indicates that,
for confidentiality to be granted in these cases, the professional's scrutiny
of the circumstances of manner, time, and place that define their
progressive competence must be strict, even in the event of conflicting
interests with their parents or other adult caregivers.

This is because it is presumed that the autonomy of people is inherent
to a development that is not uniform and that must be recognized in each
case as enabling decisions about one's own body and one's own biography,
beyond the arbitrary limits often imposed by law (e.g., prepubescent minor,
pubescent minor, adult minor in the current legislation and "adolescents"
in the reform project).

Access to contraception for girls, boys, and adolescents is a case in
point. In the province of Tucuman, which has not yet adopted Law 26.573
on sexual health and responsible procreation, it is common to observe this
practice linked to the individual convictions of each health professional.
This anomie generates a range of possibilities that include, in many more
cases than desirable, the outright refusal to prescribe any type of
contraceptive method or the requirement that parents be present for the
consultation, in clear violation of the minor's right to medical confidentiality
as a patient.

Another interesting assumption to analyze is the one that justifies the
violation of medical confidentiality with the purpose of avoiding a greater evil.

317 The only legislative project that has been introduced in the Honorable
Legislature of Tucuman, without having lost its parliamentary status to date, was
presented by Legislator Guillermo Gassembauer and Legislator Adriana Najhar
and provides for these cases the authorization of the parents or legal
representative to access this (non) reproductive right in the case of minors.
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Let us think of a medical consultation in which the health
professional diagnoses his patient with a disease with a genetic
predisposition only for women, as occurs with hemophilia, fragile
X syndrome and Duchene muscular dystrophy, in which the
maternal sisters and aunts, as well as the daughters of an affected
patient, may be carriers of the gene and in turn have affected
children.

This dilemma would authorize the health professional to
surrender his obligation of confidentiality and to expose the health
situation of his patient to that part of the family that could be affected.
By prioritizing the rights at stake and taking into account that no
right is absolute, it is clear that the patient's right to privacy will be
less important than the right to life and health of several close
relatives. The same would not apply to diseases that are untreatable,
or whose treatments are difficult to access or whose results are
questionable, as is the case, for example, with Huntington's
disease, where treatment and cure options are nonexistent.

Returning to post-abortion situations, this should in no way be
interpreted as a tension between the various assets at stake. First,
because given the particularities of these cases, intrauterine life (if
it existed as an autonomous life, a fact | do not agree with, but
which is beyond the scope of this work) no longer exists at the time
the woman accesses the medical consultation. Second, and as a
direct consequence, any type of tension between assets to be
prioritized is ruled out the moment after verifying an abortion, since
the only life in the presence of the doctor is that of the woman
having the abortion, and therefore, confidentiality is owed to her,
and there is no reason (nor the life of a third party) to waive her obligation of secr

As can be seen, although the right to privacy is not absolute,
the situation that justifies the disclosure of personal data obtained
through medical care must be a situation contemplated in the
regulations. And even when the health professional retains a
degree of discretion for specific cases, the just cause cannot be
based on the simple conviction that one is faced with a
situation punishable by law by the State.

318 In the landmark plenary ruling "Natividad Frias," the National Court ruled
"on Atrticle 156 of the Criminal Code, which mandates the disclosure of 'a secret
whose disclosure may cause harm' when there is no 'just cause,” | must say, as |
have so often done before, that this reason is exclusively legal. That is to say,
only a law can exempt from maintaining due secrecy, making its breach an obligation.
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Nor will the obligation of confidentiality be waived when the
personal convictions or beliefs of members of the healthcare
team are undermined by the conduct of their patients, or by the
choices they have made or may make.

These situations of alleged personal conflicts or moral
dilemmas that are based solely on a possible compromise of the
effector's own ethics, lack the effectiveness to rule out the
protection of the personal sphere of privacy that indicates secrecy
as an obligation.

The personal worldviews of those who perform tasks in the art
of healing, which could in some way compromise the terms of
the doctor-patient relationship, should be put in a parenthesis to
guarantee to those seeking health care that such a need will not
endanger their freedom or put their autonomy at risk.

4. Fictitious tension between the obligation to report and
the duty of confidentiality. Legally protected asset

From criminology319 it is expressed that the legal asset
protected in what refers to professional secrecy, is individual freedom.

In no case can mere public interest be the just cause, because that interest would
always jeopardize all secrecy. Nothing would justify the secrecy of a priest, a lawyer, or
any other professional, but not that of those versed in the art of healing, since the
confession or knowledge they obtain is generally conditioned by a greater and more
urgent need (...) In previous opinions, | have also said ad nauseam that an investigation
cannot be opened into a criminal complaint because the legal system is hermetic and
does not allow its own violation. Furthermore, the public interest could not justify this
inhuman dilemma: either death or prison.” Our Federal Court, in its “Baldivieso” ruling ,
stated that “it is difficult to conceive of a more ‘private’ sphere than one's own body.
Precisely, if the Constitutionalists found serious reasons to provide protection against
government interference in privacy that is protected "in an envelope" (the home,
correspondence, and private papers, as the Constitution states), that is, an area whose
proximity to the person is relatively less, there is more reason to understand that this
protection extends to the person's own body. Indeed, the right of each person to exclude
interference or invasions by third parties into their body is a necessary component of
private life, governed by the principle of personal autonomy, so this area must share, at
a minimum, the same expectation of confidentiality as the places expressly mentioned
in the constitutional text.

39 Creus, Carlos: “Criminal Law. Special Part”, Volume 1, Astrea, Bs.As., 4th

edition, 1993.
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dual in terms of the sphere of confidentiality that constitutes a person's privacy. It
involves protecting individual freedom regarding the secrets necessarily entrusted
to people in certain positions, arts, or professions.

For professional secrecy to be breached, it is sufficient that the damage be
potential and possible, which means that the certain probability of whether or not
there is specific harm to the victim will not have to be analyzed.

The mere breach of the privacy sphere is sufficient to damage the freedom
protected by this criminal offense and the fundamental right of privacy that
underlies it. Following international standards regarding the right to privacy, the
Inter-American Court of Human Rights ruled in favor of medical confidentiality,
generating an emblematic case on the matter: "De la Cruz Flores vs. Peru."320

However, despite the clear regulations surrounding the obligation to maintain
confidentiality for healthcare staff and the right to confidentiality for those who
stand in for patients, there is considerable resistance in the public health sector
to keeping ongoing abortions requiring medical attention in the private sphere.

The case of "Maria Magdalena" demonstrates that her confidentiality has
been violated on several occasions. Let's first look at the decision of her treating
physicians to notify the police, reporting what they considered a crime of induced
abortion.

Another moment in which the sphere of intimacy and privacy of “Mary Magdalene”
is violated is when her relatives (husband and mother) are called to reveal the
patient's post-abortion situation.

A third way in which her treating physicians affected confidentiality and violated
her duty of secrecy occurred in a staggered manner over several hours and
consisted of the permanent presence of

320

The IACHR argued in favor of medical professional secrecy, establishing
that a physician who has knowledge of the illicit origin of injuries caused to a
person is not obligated to report the incident. Consequently, it established three
requirements regarding the importance of maintaining professional secrecy and
the obligation to report illicit acts: "The Court considers that the information that a
physician obtains in the exercise of his or her profession is privileged by professional secrecy.
For example, the World Medical Association's International Code of Medical Ethics
provides that "the physician must maintain absolute confidentiality of everything
confided to him, even after the death of the patient." It also stated: "The Human
Rights Committee has already recommended that national laws be amended to
protect the confidentiality of medical information." Finally, the Court stated that it
considers that physicians have a right and a duty to maintain confidentiality
regarding the information to which they have access in their capacity as physicians.
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Third parties outside the healthcare team—for example, other women in labor and
their families, as it was a community delivery room—both when she was accused of
having induced an abortion, and when the decision was made to file a police report
for the alleged crime, and when she was accused in front of her own family. But
perhaps the moment of greatest violence against “Maria Magdalena” was when the
Chief of Guard authorized the entry of police personnel into the community room
where a couple of hours earlier she had been curettaged without anesthesia, “to take
the patient's statement” (sic Medical Record No. 4379/03), after which three
uniformed officers surrounded a convalescing woman.

Unfortunately, this practice isn't as rare as we'd like. The case of "Maria
Magdalena" appears to be neither the first in which violence has been inflicted on a
patient, nor the only one in which the healthcare team denounces the very person
they're supposed to protect. However, the stridency inherent in abuse prevented
the silence that is never healthy from being eradicated.

The reason given by those involved in confidentiality violations alludes to the
remnants of a fictitious tension that, although overcome by jurisprudence for more
than fifty years, has not been dismantled in practice. It is the tension between the
obligation to report and the obligation of confidentiality analyzed above.

First, there is no room for discussion regarding the public or private nature of
the medical services involved, since while criminal laws refer to public officials, this
debate has been settled by case law. Thus, the obligation to maintain professional
secrecy, when compared with the obligation to report, as contemplated by criminal
law, makes no distinction as to the obligated party and extends to any health
professional working in both the public and private spheres.

321 Opinion of the Public Prosecutor of the Nation, Dr. Esteban Righi, in
the “Baldivieso” ruling , op. cit.: “...paragraph 1 regulates the duty to report for all
public officials in general, and when the legislator wanted to explicitly regulate the
duty to report in the field of medical consultation, he did so explicitly in paragraph
2, in which, in reality, he made it clear that the duty to report was limited (in
addition to the special cases of crimes against life and physical integrity) by the
supremacy of professional secrecy. In that case, the legislator did not need to
differentiate between public officials and non-public physicians, since by
establishing a special duty for non-public officials, the state invests them with a
quasi-functional position, or, in other words, attributes to them an institutional
duty that is indistinguishable from the duty of a public official.
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The obligation of these professionals to report is specifically
set forth in section 2 of article 177 of the National Criminal
Procedure Code (hereinafter CPPN), at the national level, and in
article 326 of the Criminal Procedure Code of Tucuman (hereinafter CPPT).
Furthermore, section 1 of Article 177 of the CPPN (Article 326,
paragraph 1 of the CPPT) regulates the obligation to report in
cases where the knowledgeable subject is a public official or
employee, regardless of their specific profession, and when the
known object is a public action crime. Section 2 of Article 177 of
the CPPN (Article 326, paragraph 2 of the CPPT) establishes the
obligation to report specifically in cases where the knowledgeable
subject is a professional in the art of healing; and when the known
object is specifically a crime against life or physical integrity of
which they have become aware while providing assistance in their
profession. However, under both national and provincial law, the
obligation to report has an express exception: that the known
facts fall under the protection of professional secrecy.

That is to say, the limit that breaks down this false tension
between the duty of confidentiality and the obligation to cooperate
criminally with the State in the prosecution of crimes is precisely
the secret, or more precisely, the situations of intimacy legally
protected by the duty to maintain medical confidentiality.

This apparent confusion was expressly cleared up in the
"Baldivieso" ruling , when the Supreme Court held:

“It is true, as has been said, that if public officials are
required to have the duty to report that is common to all
officials, then there would be a discriminatory social effect
between people who have the resources to access private
medicine and those who only have the possibility provided
by state establishments: the former would have broader
protection of medical confidentiality (and, therefore, of
their health) than the latter. On the other hand, given that
the regulations on medical confidentiality have the purpose
that reaches both public and private doctors (to facilitate
a protected area that allows obtaining all the relevant
information for their health that the patient can provide), it
is reasonable to understand that the lesser scope of the
duty to report that weighs on doctors, established in art.
177.2 of the CPPN,
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Both types of physicians are justified. For these reasons,
it must be concluded that the duty to report that weighs
on public physicians, that is, those who practice medicine
in their capacity as state officials, is the same as that of
private physicians and does not go beyond that.

The protection that legislation has established regarding the flow
of information between doctor and patient, where the patient is
undoubtedly the vulnerable party, must remain intact in order to
protect those who benefit from the right to confidentiality in both the
public and private health systems. This confidentiality also protects
the data and records recorded in the Medical Record, the legal
document par excellence that records the circumstances of time,
manner, and place that have constrained the doctor-patient
relationship. Because they enjoy the same protection of professional
secrecy, they cannot be revealed except in exceptional cases
expressly provided by law or ordered by a judge.

Professional confidentiality is not an obligation imposed to
preserve the health professional's indemnity, nor does it constitute
a tool by which the provider disclaims responsibility for their patient,
yielding to the punitive power of the State. Nor is it an option that
doctors can decide at any moment to respect or decline.
Confidentiality, as a right, has been conceived to reassure those
who, as a result of a specific health problem, may be forced to reveal
details of their most intimate sphere. And in post-abortion cases
seeking medical attention, women are not only plagued by the
anguish inherent in a health condition, but are also faced with such
dramatic dilemmas as: life versus death, right to health versus
medical secrecy, and prison versus life.

When a woman in a vulnerable state goes to a public hospital in
search of vital assistance that will allow her to save her life and
personal integrity, the mere possibility of being interrogated,
mistreated, selected and reported as a suspect of a crime, makes
her an easy target for the criminal system to arrest and in turn places
her in front of the dilemma of deciding between her own death or
the loss of her freedom.

The so-called "black figure" regarding abortion highlights the
selectivity with which the criminal justice system operates in matters
of abortion, given that not all conflicts that would usually be received are
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Criminal treatment is reported. But when this selectivity also involves the cooperation

of those who must maintain secrecy and protect their patient, all subsequent actions
are tainted by injustice.

The true dilemma facing the healthcare team revolves around the collision between
maintaining professional secrecy, thereby guaranteeing the right to privacy of the
person seeking medical help, on the one hand, and the personal, voluntary, and
elective willingness to cooperate with the State's punitive interest in prosecuting the
crime.

This bioethical-legal dilemma was overcome by the judiciary more than fifty years
ago. The "Natividad Frias" ruling addresses this false medical dilemma by stating

that:

“The apparent opposition between both legal provisions must be
interpreted in the sense that whoever goes to a doctor for a self-induced
condition, even a criminal one such as abortion, enjoys the security that
their secret will not be made public; however, the same does not occur
when the attack has been carried out by a stranger, since this action is
foreign to the relationship between the doctor and the patient, which is
protected by law. In these cases, the physician must report the criminal
act committed by third parties, except in cases such as crimes against
honesty, in which the viability of the action depends on the private instance,
to cover the risks of “strepitus forti” (...) Finally, | also do not find any
collision between the obligation of doctors, midwives, nurses, etc. to
maintain professional secrecy in these cases, with the provisions of art.
277, paragraph 6, which punishes for the crime of concealment those
who fail to communicate to the public. authority the news they have about
the commission of a crime, when they are obliged to do so by their
profession or employment. The reasons | have mentioned above
demonstrate, in my opinion, that those professionals are not only not
obliged to report cases of abortion induced by the patient herself, but that
the report invades the sphere of the illicit. This conclusion exempts me
from other arguments. If the report | have been referring to could not be
filed, because it contravenes legal provisions of undoubted applicability
and standards of conduct that constitute the moral foundation of a pro-
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profession that, like medicine, is so closely linked to the social
order of the country, said complaint cannot serve as the basis
for any proceedings against the accused.”

Regarding the preeminence of the value of medical confidentiality over the
obligation of public officials to report crimes of which they become aware in their
work, Bidart Campos, a prestigious local constitutionalist, states:

“(...) let us consider that the doctor ‘found out' about the
crime because of the professional care she had to provide to
the sick woman, and even if it had only been the woman's 'body’
and everything physically attached (vomited capsules and
retained capsules, etc.) that gave her notice of the crime, that
knowledge was constitutionally incorporated into the duty of
professional confidentiality and secrecy. This is because the
values and assets preserved by medical confidentiality are of
much greater importance and standing than those taken into
account when imposing on public employees the obligation to
report public action crimes that they become aware of in the course of their duties”322.

Specifically in the case of women who attend in a post-abortion situation or with
an abortion in progress, the logic of the jurisprudential inclination for the superiority
of the obligation to maintain medical confidentiality becomes even more transparent
due to the variable of vulnerability that this exclusively female problem runs through.
Girls, adolescents and women who require the help of a health professional in cases
of induced or uninduced abortion, find themselves surrounded by the dangers of the
clandestinity of this practice and by the fear of being criminalized even when the
interruption of the pregnancy was not voluntary323, situations

322 Bidart Campos, German J., “Report of a crime of which he became aware on

doctor by bodily evidence of his patient”, Law 1999-B, p. 164.

% The Criminal Investigation Prosecutor's Offices of Tucuman have
registered criminal investigations classified as "natural abortion" (see file No.
16105/01, 11304/08, 21209/02, etc.), "attempted abortion" (see files 25796/01,
2904/99, 9955/98, 11227/95, etc.), "uninduced spontaneous abortion" (see file
No. 8104/2006), and "spontaneous abortion" (see files No. 37098/10, 7307/05,
42627/04, 23043/98, 30053/2001, 22987/10, 13889/12, 31637/06 etc) in which
women whose identity is protected for reasons of humanity have been criminalized.



Machine Translated by Google

154 Checkmate the Queen

both of which increase the morbidity and mortality that threaten
women who have clandestine abortions.

The impossibility of ignoring this context of marginalization,
poverty and scarcity of symbolic resources forces health workers,
in any weighing of the rights (to life, to health care, to equality, to
intimacy, to dignity, to liberty and to privacy) of the patient vs. the
obligation to report it that they believe is valid to carry out, to lean
towards preserving those circumstances that lead to generating
a space of safety for abortion patients and consequently, to rule
out collaboration with the punitive prosecution of a crime with a
State that has more than enough resources to carry out said task.

The prevalence of the woman-patient's right to confidentiality
in post-abortion medical care indicates that the confidentiality
imposed by professional secrecy should prevail over the obligation
to report. True equality of opportunity and treatment (Art. 75, para.
23 CN), is one of the arguments that supported such a conclusion,
as Gil Dominguez states when he teaches:

“In the case of the need for medical attention due to
complications from an abortion, there is no real equality of
opportunity and treatment if women with limited resources
who can only access treatment at a public hospital are reported
by the professionals involved, while women with financial
means, in a similar situation, go to a health establishment
where they will receive the appropriate care and will not be
reported” 324.

To summarize, there is no tension between the obligation to
report the crime of abortion and the obligation to maintain
confidentiality. On the contrary, the protection of confidentiality
inherent in the doctor-patient relationship gives precedence to
medical confidentiality as a rule, limiting its exceptions to a few
legal cases where the margin of discretion is authorized by law.

The latter, taking into account precisely that reporting abortion
does not save any lives, nor does it promote the protection of any-

324 Gil Dominguez, Andrés: “Voluntary Abortion: The Constitutionalization of
Poverty,” published in “Constitutional Law Supplement,” La Ley, December 14, 1998,
pp. 8-19.



Machine Translated by Google

Health, autonomy and reproductive freedom in Tucuman 155

any good superior to the right to access health care, the right to life, the right to
privacy, to dignified treatment and the right to a life free from violence, rights that are
fully valid in the case of the abortion patient.

5. Gender approach to the right to confidentiality in post-abortion
situations

Already in 1966, Dr. Lajerza's vote in the "Natividad Frias" plenary session
reflected the selective criminalization of the crime of abortion by considering:

“Before entering into the subject of this plenary session,
almost due to my long-standing obstinacy, | wish to state
clearly that, as a judge, | am unalterably prepared to condemn,
when it falls within my jurisdiction, all crimes provided for in
repressive laws. What | have not done is to put my greatest
effort into castigating certain unjustified deviations. Article 88
of the Penal Code applies exclusively to needy women from
whom society charges for their altruistic hospital assistance
by handing them over after being convicted of that crime.”

This reproductive injustice, which crudely reproduces paradigms of exclusion,
creates a double standard in health care, since "the needy women whom society
charges for their altruistic hospital assistance by handing them over as prisoners"
suffer a very different fate from women who can access paid health care. The fate
of "the needy women" referred to in Dr. Lajerza’s vote is a devalued fate, as are their
possibilities for human development and even their most basic faculties (among
them the right to decide about their own bodies and privacy) to be architects of their
own biography.

The fate of "the needy" who have clandestine abortions and, seeing their lives in
danger, seek help in the public health sector is an elusive fate that, in the best of
situations, will have to find an ethical medical approach that allows them to survive.
Meanwhile, the rest of the women who have abortions in Argentina, those who are
not included in the hospital statistics of the health system, who are not included in the
black figures of maternal morbidity and mortality, and who will hardly be prosecuted.
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Criminally, they not only gain access to a kind of enhanced healthcare that allows
them to exercise their right to decide with safety and dignity, but they also enjoy the
serenity that comes with private confidentiality and the peace of mind of being outside
the punitive focus of the State. These women who enjoy "private healthcare" enjoy
more robust privacy when it comes to having an abortion than "the needy" and,
therefore, a more loyal fate.

The duty of confidentiality is inherent to the status of health professional and
must be maintained equally for all patients. However, in the case of an abortion
complaint, the violation of confidentiality is a gender-biased crime that involves other
variables of discrimination such as race, culture, social status, and age.

The Committee on the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW) in its General Recommendation No. 24, interpreting Article

12 of the Convention on the Elimination of All Forms of Discrimination against Women,
established the obligation of States to eliminate:

“discrimination against women with regard to their access to health
care services throughout their life cycle, particularly in relation to family

planning, pregnancy, childbirth and the postpartum period.”

She also expressed concern about the link between the right to privacy in health
matters, abortion, and women's health, stating that:

“Lack of respect for the confidentiality of information affects both men
and women, but it can discourage women from seeking advice and
treatment and, consequently, negatively affect their health and well-being.
As a result, women will be less willing to seek medical care for genital
diseases, use contraception, or treat incomplete abortions, and in cases
where they have been victims of sexual or physical violence.”

It would be unfair to talk about abortion without mentioning that it is a medical
practice that affects only women. It would be unfair to omit
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consider that these unfortunate situations are, in general, the product
of the lack of a serious public policy on sexual and reproductive rights
that unite efforts from the different ministerial portfolios to improve
sexual education, contraception and social development of girls,
adolescents and women. Nor would it be fair to avoid analyzing that
the consequences of the lack of policies that contribute to human
development and the empowerment of women will impact more cruelly
those in a state of vulnerability due to their lack of economic resources,
and the scarcity of symbolic resources such as lack of education, lack
of social support, family abandonment, cultural segregation and other
connotations that run through the reality of a girl, an adolescent and a
woman in a state of poverty, or belonging to rural areas or indigenous
peoples.

Harcourt 325 rightly points out the symbiosis existing between

Reproductive rights and poverty, stating that when reproductive rights
are separated from the rights to information, food, employment, water,
medical care, or security of life itself, decontextualizing them, any
approach becomes complicated. This author, quoting Rosalind
Petchesky, asks: "How can a woman enjoy this right if she lacks the
financial resources to pay for reproductive health services or the
transportation to obtain them? If she is illiterate or if information is not
provided to her in a form or language she understands? Or if she is
harassed by her parents, her husband, or any relative who would settle
her or beat her if they found out she was going for sexual health care?"

Questioning the content of the right to health and the quality of
medical care surrounding abortion and post-abortion situations, with a
gender perspective, requires noting that the condition of being a
woman generates experiences, questions, dilemmas, suffering, and
violence exclusive to the cultural constructions of roles that each
community establishes for women and motherhood.

Postcolonial feminism has already warned about the error of
considering the existence of a collective called women due to the
atomization of identities that occur within gender in terms of

35 Harcourt, Wendy (2011) “Development and Body Policies” Ed.
Ballesterra, Barcelona p. 73
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race, ethnicity, class, sexual orientation and other variants that manage to form
identities326.

Deconstructing this monolithic concept of woman, which is presented as
unsustainable today, leads us to realize that there are factors related to race, age,
social class, purchasing power, educational level, and cultural affiliation, among
other variables, that preclude the possibility of generalizing all women as potential
abortion victims. This situation raises concerns, on the one hand, about the gender
bias that accompanies any conflict arising from decisions linking the triad of woman,
sexuality, and reproduction. On the other hand, it highlights how social and
environmental conditions are ideal for exacerbating distress with the clandestine
nature of certain medical practices and the potential criminalization of their behaviors
for certain women.

According to Paola Bergallo, the low rate of criminal convictions for cases brought
to trial and for cases based on abortion complaints indicate that the State has shown
no genuine interest in prosecuting this crime.

Similarly, the gap between official figures for cases of abortion brought to court and
the also official figures for hospital discharges for post-abortion situations demonstrate
a decrease in criminal prosecution that is inconsistent with the widespread moral
condemnation of abortion.

At the same time, the low level of judicialization does not lead to the assumption
that health professionals will adhere to the prevalence of professional confidentiality.
Even if the low rate of complaints may be due to health professionals' humanitarian
considerations, what is implied between the lines is that complaints and investigations
will be pursued on a selective basis and that the likelihood of criminal prosecution,
even in the initial stages of the process, is directly proportional to the patients’
vulnerability .

326 Vazquez Lava, Vanesa (2011) “Obstacles to health care for rural women” in
“Seminar on Access to Reproductive Justice”, Viviana Della Siega (comp and edit) p. 75

%7 Bergallo, Paola (2011) “Abortion and reproductive justice”, p 13 and 14. Ed. Del
Port. Buenos Aires.

The author states that "According to the response of the Ministry of Justice of the
Nation to a request for information on abortion convictions processed in February 2010
by the Civil Rights Association (ADC) and the Center for State and Society Studies
(CEDES), between 2002 and 2009, twenty-two women were convicted of the crime of
abortion in Argentina."
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A relevant fact is that in the Criminal Investigation Prosecutor's Offices of Tucuman, it
was observed that in addition to investigations classified as "abortion”, "induced abortion"
or "abortion following death", inexplicably, complaints of “natural abortion" 328 and
"spontaneous abortion" 329 are also investigated. These criminal cases are indicators of

a convergence of knowledge in collaboration with the accusatory criminal system.

It is unlikely that a police officer would be the appropriate person
to determine whether an abortion is spontaneous, natural,
incomplete, or induced (a requirement for medical knowledge). At
the same time, it raises concerns about the misinformation in the
medical field regarding the status of abortion and criminality (where
cases such as natural or spontaneous abortion are excluded because
they do not fit the criminal definition) and about a silent association
between health professionals, police personnel, and the judiciary in
the criminalization of women who have abortions.

The fact that abortion complaints generally come from cases
registered with public health services or from women with limited
symbolic and material resources should not mislead us about a
reality that occurs exclusively in marginalized situations. Abortion is
a medical practice exclusive to women, not poor women.

The fact that the crime of violating medical confidentiality
exclusively targets poor women alerts us as a society to the hypocrisy
that allows advantaged women safer and more free access to
healthcare.

And at the same time, it invites us to become aware of the
discrimination that is legitimized by the State in the area of the right
to health, validating the existence of a bastardized duty of
confidentiality by public health agents for women in a state of
vulnerability who seem not to be protected by the same secrecy that
protects women from advantaged classes.

328 Case “CML” of 2008; “QME” of 2001, among others.

329 Cases “AMV” of 2012; “SGV"” of 2005; “DVdV” of 2010; “PEY” of 2006; “AMC”
of 2011; “LLA” of 2012, among others.
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6. The contribution of the Women's Movement and the current status of
the Mary Magdalene cause

Currently, the "Maria Magdalena" case is experiencing a period of resistance
from the judiciary to investigate the crime of breach of confidentiality and the reported
obstetric, physical, psychological, and institutional violence.

Law 26.485 on the Comprehensive Protection of Women considers this type of
violence to be reprehensible. The violation of privacy, verbal harassment, accusations
of a crime, curettage without anesthesia, the mistreatment she received from health
care providers, and the fact that both doctors were public employees are sufficient
evidence that sometimes, those who are supposed to treat health care abuse women.

The regulations of Law 26.485 provide a broad concept for “health team” and
expressly establish that: “For the purposes of the law being regulated, health
personnel are considered to be anyone who works in a service, whether they are
professionals (doctors, nurses, social workers, psychologists, midwives, etc.) or those
who deal with hospital, administrative or janitorial services.”

With legal clarification, it can be stated that obstetric violence involves
"dehumanizing treatment; cruel, dishonorable, degrading, humiliating or threatening
treatment exercised by health personnel in the context of pregnancy, childbirth and
postpartum care, whether to the woman or the newborn, as well as in the care of
complications of natural or induced abortions, whether punishable or not."

(Art. 6 inc. e) of Dec. 1011/10).

In legal terms, it is also feasible to consider, when analyzing violence in the
context of healthcare and women's rights, that behaviors aimed at affecting sexual or
reproductive health have merited censure as acts of violence. Thus, the legislation
indicates that:

“Violence against reproductive freedom is defined as
any action or omission by the staff of public or private
health care institutions, or by any individual such as
spouses, partners, cohabitants, parents, other relatives
or employers, among others, that violates the right of
women to freely and responsibly decide whether to have a child.
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desires or not to have children, the number of pregnancies
or the interval between births. Specifically, those who
commit violence against reproductive freedom are those
health professionals who do not provide the necessary
advice or the provision of all contraceptive methods, as
well as those who refuse to perform lawful practices related
to reproductive health” (Art. 6 para. d) of Decree 1011/12).

Furthermore, they must all be considered psychologically violent.
those behaviors carried out by health personnel that:

"causes emotional damage and decreases self-esteem
or harms and disrupts full personal development or seeks
to degrade or control their actions, behaviors, beliefs and
decisions, through threats, harassment, stalking, restriction,
humiliation, dishonor, discredit, manipulation, isolation. It
also includes blaming, constant surveillance, demanding
obedience and submission, verbal coercion, persecution,
insults, indifference, abandonment, excessive jealousy,
blackmalil, ridicule, exploitation and limitation of the right
of movement or any other means that causes harm to their
psychological health and self-determination” (art. 5 inc. 2)
of law 26.485).

And in the same sense, physical violence will be considered to be
"violence that is used against a woman's body, causing pain, harm or
the risk of causing it, and any other form of abuse or aggression that
affects her physical integrity" (Art. 5, paragraph 1) of Law 26,485).
Any behavior that, within the framework of health care, prevents pain
relief or directly causes pain is censured as violent.

An androcentric feature of the jurisdictional approach to the "Maria
Magdalena" case is the institutional stranglehold that hangs over this
investigation.

When the complaint of violation of medical confidentiality and
various forms of violence became public, the Director of the Maternity
Hospital came out to support the violation of the patient's privacy, thus
legitimizing mistreatment that is classified by criminal law as a crime330.

30 See note No. 311.
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Even within the judiciary, there has been resistance to investigating
this type of violence against health care, to the point that even the
accused have not been summoned to testify, and there have already
been several attempts to close the investigation. Fortunately, the
unconditional support of the Women's Movement from various quarters
has, to date, prevented a closing that smacks more of incantation and
brotherhood than of gender justice.

The crime of violating medical confidentiality due to a report of
induced abortion, as is the case here, is a gender-biased crime that
demands a gender perspective from those criminally investigating its
possible commission. The same applies to the dismantling of gender-
based violence, which requires training and commitment from legal
practitioners in investigating reports.

The IACHR has insisted that investigations into human rights
violations must be undertaken by competent and impartial authorities.
In cases of violence against women, this duty takes on special
significance: judicial and police officials must be trained in a gender-
sensitive approach that allows them to approach these cases free of
prejudice and stereotypes. This training implies, first and foremost,
that they be able to recognize the gender stereotypes that devalue
women and their experiences, and that directly impact the way in
which judicial agencies respond—inefficiently—to cases of gender-
based violence.

It also includes the ability to recognize the vulnerable situation
faced by women victims of violence and the seriousness and
widespread nature of the different manifestations of this problem. In
this regard, the IACHR has stated that "when such investigations are
not carried out by appropriate authorities with gender-sensitive
expertise (...), there are significant delays or gaps in the investigations,
which negatively affect the procedural future of the case ." 331

Argentina has received specific guidance in this regard from the
Committee on the Elimination of Discrimination against Women
(CEDAW). In its Final Recommendations of July 30, 2010, the
Committee expressed its strong concern about

3 JACHR, “Access to Justice for Women Victims of Violence in the

Americas”, January 20, 2007, para. 46
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"the gender stereotypes prevailing in the justice system and its lack of
awareness of discrimination based on sex and gender, as well as violence
against women." She then called on the Argentine State to ensure that:

“The judiciary, including judges, lawyers, prosecutors
and public defenders, should be aware of women's rights
and the State party's obligations under the Convention,
and encourages the State party to provide gender-sensitive
training to all members of the justice system, including law
enforcement agencies, and to monitor the results of such
training.”332

This is precisely linked to the lack of knowledge displayed by judicial
officials regarding the norms of international law that are binding on the
State in cases of gender-based violence. And this very thing—the lack of
knowledge, the resistance to investigating, the disdain for investigating the
violation of a human right such as the right to live a life free from violence,
the indifference to a problem that includes vulnerability, disadvantaged
class, asymmetry of power, and state activity as its main ingredients, the
denial of access to justice, the lack of a gender perspective, and the refusal
to even name the reported violence—constitute a clear tolerance of violence,
or even institutional violence.

In the case “Maria da Penha Fernandes vs. Brazil,” the Inter-American
Commission stated:

“Tolerance on the part of state bodies is not limited to
a particular case; it is a pattern. The justification of the
situation by the entire system serves to perpetuate the
psychological, social, and historical roots and factors that
sustain violence against women. () The State's negligence
in prosecuting and convicting abusers not only involves
a failure to fulfill the obligation to prosecute but also the
obligation to prevent these degrading practices.”

332 CEDAW Committee, “Concluding Observations”, 46th Session, 12-30 July
2010, para. 15. lbid., “Concluding Observations”, 46th Session, para. 16.
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Recently, the Supreme Court denied the admissibility of probation, citing the
Belém do Par& Convention on the Prevention, Punishment, and Eradication of
Violence against Women. In the "Géngora" ruling, the Supreme Court stated that
Article 7 states:

“States Parties condemn all forms of violence against
women and agree to adopt, by all appropriate means and
without delay, policies aimed at preventing, punishing and
eradicating such violence and to carry out the following:
b) act with due diligence to prevent, investigate and
punish violence against women (...) and f) establish fair
and effective legal procedures for women who have been
subjected to violence, including, inter alia, protective
measures, timely trial and effective access to such
procedures”333.

The recently created Women's Office of the Supreme Court of
Justice of Tucuman also initially showed indifference to the violence
suffered by "Maria Magdalena". Since September 2012, four (4)
complaints were filed denouncing the lack of gender focus of the
intervening judges, however, none of these received a response until
mid-2013. On December 9 and 10 of that year, after several months of
criminal proceedings that were out of step with the law, the Women's
Office organized a training session on "Violation of Medical
Confidentiality and Post-Abortion Reporting" at the headquarters of the
provincial Supreme Court of Justice.

The consequence of indolence is generally the suffering of those
who file a complaint in search of justice and see that those who should
guarantee them a life free from violence look the other way.

Fortunately, the Women's Movement knew how to focus and
showed sisterhood and sensitivity.

The Norma Nassif Women's House was present from the beginning
and incorporated the call for justice for "Mary Magdalene" into all of its
marches protesting violence. They also formally presented their views,
along with 15 other organizations from the Movement.

333 SCJIN, ruling “Gongora Gabriel Arnaldo s/causa N° 14.092” of 04/23/2013.
Cons. No. 4
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of Women of Tucuman334, before the President of the Court of Justice of
Tucuman335, denouncing the lack of gender focus of an Investigative Prosecutor
who refused to investigate the reported violence and deviated from current
precedents.

The NGOs ADC (Association for Civil Rights), CLADEM (Latin American and
Caribbean Committee for the Defense of Women's Rights), AAMCJ and ELA (Latin
American Team for Justice and Gender)3\ﬁere also, each in their own right, activists
in support of preventing the dismissal of Case 337.

And Mariana Carbajal, a committed journalist from Péagina 12, followed (and
continues to, because to date there has been no justice for Maria Magdalena) the
case closely and gave voice to a cause that the Tucuman justice system wanted to
silence. Celina de la Rosa, from the local Alternative Press Association, also played
a key role in spreading this news in the province and, in fact, was the first to speak
when no other media outlet in Tucuman dared to address the case.

Without the support of other women, “Maria Magdalena” would probably have
been just another case of abuse and violence adding to the fateful lists of
computerized cases.

While to date there are still two judicial bodies (the Supreme Court of Justice of
the Province and the Supreme Court of Justice of the Nation) that have yet to review
the silence of the Criminal Justice system in the face of the violence surrounding this
case and the blatant violation of a woman's privacy, the Women's Movement
demonstrates with its participation that activism, commitment, struggle, networks, and
unity in demanding gender justice increasingly hinder the silence on which the worst
stories are often woven.

334 The Liliths, Socialist Party, Mumala Tucuman, CCC (Classist and
Combative Current), CCC Youth, Alderete Women's House, Aguilares Municipal
Union, Bread and Roses, Plenary of Workers, Revolutionary Communist Youth,
Revolutionary Communist Party, Tafinist Women's Network, CEPA (Popular Anti-
Perialist Student Current), National Campaign for the Right to Abortion and
CLADEM.

¥ File No. 11,430/12 filed with the Superintendency of the Supreme Court
of Justice of Tucuman.

336 The Argentine Association of Women in Legal Careers included in the conclusions of its second
national congress a specific section on the importance of considering the gender bias of the violation of
medical confidentiality in post-abortion situations.

337 | especially thank Mercedes Cavallo (ADC) and Natalia Gherardi (ELA) for their empathy and
concern for the cause.



Machine Translated by Google

166 Checkmate the Queen

7. The figures behind a degraded confidentiality

The violation of professional confidentiality in healthcare is a
criminal offense primarily aimed at prosecuting women who,
clandestinely, undergo a pregnancy termination and then, due to septic
and/or medical complications, arrive at a healthcare institution in a so-
called "post-abortion" situation to seek medical help.

This post-abortion care is not always provided with respect for the
patient's rights. On the contrary, reports of abortion made by a member
of the healthcare team to police personnel providing custody and
security services inside and outside a hospital often result in judicial
investigations that have women as "indicted" and "charged."

Of a total of 534 cases reviewed by the Tucuman Capital Judicial
Center, approximately 95% have the woman who had the abortion as
the accused/indicted/charged. | would like to highlight some issues
regarding the violation of confidentiality that clearly emerge from the
following graph:

Causas judiciales de Aborto en Tucuman
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for the Fourth Nomination.
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The rate of women reported for "induced abortion": 54% of all
abortion cases brought to court. This percentage shows that more
than half of the women who are or have been "prosecuted" for
abortion are due to a complaint filed by the health care team, who
feel "obliged" to cooperate with the criminal prosecution of this crime,
to the detriment of the rights of the hospitalized patient.

In post-abortion situations, it is observed that the labeling of the
causes as “abortion”, “induced abortion” and, much more
paradoxically, “natural abortion” or “spontaneous abortion”, obey an
arbitrary identification that begins at the police station, which is
where the criminal action begins and in this same way it enters the
Judiciary, reissuing the same name that persists throughout the
investigation.

For this reason, it is understood that all these different names for
a crime that is only classified as "abortion" are disquisitions specific
to medical science and not to the police.

Police officers are not trained in the necessary skills to determine
or determine whether a pregnancy termination was spontaneous,
natural, induced, or incomplete, unless they rely on the information
provided by a professional who does have those tools. This is none
other than a health professional.

This deductive logic is consistent with the data obtained in the
"Maria Magdalena" case, where it is observed, for example, that the
first page of the patient's medical record (the one that identifies her
name, personal information, and appointment number) already
contains a condemnatory value judgment: the word "induced." This
is precisely a term that makes an undisputed symbolic reference to
the voluntary, and therefore reprehensible, nature of abortion, and
which only a member of the health care team is capable of determining.

The same applies to the terms "natural abortion, " "incomplete
abortion," and "spontaneous abortion," which contain medical
assessments that predated the police intervention. This is important
to emphasize, in order to underscore that assuming that a violation
of medical confidentiality pervades all post-abortion situations that
later result in legal proceedings is the product of linear, non-speculative thinking.

In the same way, the term "induced abortion" also allows us to
infer that technical, medical and scientific knowledge has contributed
to the police's way of naming this practice, with the same intensity
with which the confidentiality of the practice is violated.
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The patient in any of the cases in which the collaboration of the health professional
who assists a woman in this situation ends up destroying the sphere of privacy and
collaborating with a State that has more than enough resources to prosecute crimes.

Over the past 20 years, the rate of abortion prosecution in Tucuman has
decreased substantially. However, it is not yet possible to conclude that we are

witnessing a paradigm shift within the medical community.

The importance of discourse in the development of human resources who are
sensitive to the social problems of their contexts and, aware that their role is to
provide healthcare rather than judge patients, is presented as fundamental. The word

of authority is key when crafting an authoritative discourse capable of discouraging
errors resulting from ignorance.

For this reason, the public statements by the head of the Nuestra Sefiora de las
Mercedes Maternity Hospital, Dr. Rossana Chahla 338, were extremely alarming.
This doctor, who publicly legitimized the actions of the health workers who admitted
to having reported her patient, "Maria Magdalena," reveals that this illegal practice is
based on a complete disregard for their obligations and a complete disregard for the
rights of patients.

With each complaint that violates medical confidentiality, it becomes evident that
the rights to privacy, confidentiality, and dignified and respectful treatment recognized
to women by Law 26.529 are systematically ignored in the professional training phase
of the health team.

This Tucuman Maternity Hospital is one of the so-called Maternity Schools, and it

is there, under these parameters imposed by the shared leadership between the
State and Academia, that medical care based on bioethics that respects patients'
rights must be achieved; or, conversely, healthcare that loses sight of what is "best
for the patient.”

338 “The Maternity Hospital maintains that there was no abuse or malpractice,
that what was done was to report a crime and that the patient will have to support
her complaint with evidence. The patient arrived 16 weeks pregnant and had a
gynecological examination with signs of an abortion. The institution is required by
law to report this possible crime,” said Rossana Chahla, director of the Maternity Hospital. http://
www.lagaceta.com.ar/nota/505851/tucumanos/dos-ginecologas-paciente-estan-
envueltas-conflicto.html last consulted on 11/5/2012.
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The fact that the Maternity Hospital's management and the Ministry of
Public Health itself claim to have violated confidentiality and legitimize
denunciation, punishable by law, are indications that patients' rights in
Tucuman are not being respected.

Nor is it verifiable that the decrease in the prosecution of terminated
pregnancies is due to a jurisprudential alignment behind the "Baldivieso"
ruling; since while there are no convictions in higher courts, investigations
are not automatically closed, as would be appropriate when they arise from
the incrimination and complaint of the health care team that treated the
woman who had an abortion.

It has not been observed that such a file is easy to obtain at the request
of the parties, even when the violation of professional secrecy has been
demonstrated with documentary evidence in the process prior to judicialization.

What is noticeable, given the low and almost non-existent conviction
rate recorded, is that there is no real punitive interest on the part of the State
in prosecuting the crime of abortion, even though this data does not match
the figures for preliminary fiscal investigations recorded by the Investigative
Prosecutors' Offices (a total of 534 cases in the last 20 years. Table 1).
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Another observed fact is that the “peak” of the maximum in the
police and prosecutorial investigations into abortion with all its
“names” created as “criminal types”, took place in the year 2000,
when 83 prosecutorial criminal investigations were initiated: 34 for
abortion, 46 for induced abortion, 2 for attempted abortion and 1
for incomplete abortion. The upward curve shows a tightening of
the administration of “confidentiality” and the criminalization of
women in the public sector, a symptom that coincides with the
management of the government of Antonio Domingo Bussi339
(governor of the province from 1995-1999) of a clearly reactionary
nature and far removed from human rights policy.

However, it is not yet possible to stop the complaints that,
although spasmodic and more sporadic, continue to be received by
the judiciary.

Regarding the "route" that precedes the arrival of these cases to
the Judiciary, according to data provided by Criminal Intake Desk
staff, the judicial classification of criminal cases is done following
the "denomination” or "name" that has been imposed on the
investigation at the police station.

Since there is no Protocol or systematized standards for the purposes
To unify and bring some order to this issue, we find registered in
the Judiciary of Tucuman investigations supposedly aimed at the
criminal offense of article 85 with different names: abortion, induced
abortion, attempted abortion, natural abortion, spontaneous
abortion, or incomplete abortion. This erratic judicial practice
allows for a pre-existing police structure and seems to have
empowered them, in practice, to create criminal offenses, arrogating
to themselves parliamentary powers that they do not have.

It should be noted that the power granted to police forces to
"name" that which will be the subject of fiscal/criminal investigation
leads in practice to the absurdity of criminalizing (or subjecting to
criminal investigation) the "natural” or "spontaneous” interruption of
a pregnancy, situations that should be left in the private sphere due
to their lack of correspondence with the reprehensible conduct
named by the legislator. However, in the construction of these
"equivocal" and non-existent types, the intervention of police forces
but also medical knowledge converge, given that it should be
materially impossible for police personnel to determine pathological extremes.

39 Later convicted of crimes against humanity.
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logical, such as the causes that terminate a pregnancy. In recent years, while criminal
prosecutions for "induced abortion" have decreased, as explained, legal cases for
"abortion" have increased, and inexplicably, legal cases for involuntary interruptions
—and therefore not punishable—such as "spontaneous or natural" abortions have
appeared on the scene.

El 10 on la & inschie de In { i igada judicial: baje ol tipe
penal cel "Aborto™ en Tucuman

10 Danarta
Banorte provecsds
O#nartn ssponthinan

54 | Ofnarta natural

LRtmos sels
anos

20072012

*

The data in the table corresponds to cases brought before the Judiciary of Tucuman (Capital
District) between 2007 and 2012. It includes all Criminal Investigation Prosecutor's Offices, except
for the Fourth Nomination.

As can be seen in the preceding graph, while abortion complaints have
decreased, spontaneous abortion and induced abortion complaints have increased
exponentially, meaning that the decrease is truly relative and is based on the judicial
practice of "classifying files" rather than on a strengthening of confidentiality.

The convergence of medical, scientific, forensic, and police knowledge in the
task of defining and categorizing criminal investigations prior to their entry into the
judiciary demonstrates that health professionals are explicitly or implicitly involved
in violating the confidentiality of women who have had abortions.

The fact that abortion complaints come from cases registered in public health or
have as "reported"”, "charged" or "indicted" women with limited resources, should
not
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deceive us about a reality that takes place exclusively in situations of marginality.

The impossibility of ignoring this context of marginalization, poverty and scarcity
of symbolic resources forces health workers to lean towards preserving those
guarantees, such as the confidentiality of the doctor-patient relationship and the
promotion of dignified and respectful treatment of patients.

8. Conclusions

Reproductive freedom, health, autonomy, and dignity of patients in Tucuman's
public health system are rights weakened by the hunger to collaborate with the
punitive power to imprison that certain providers demonstrate, and that public
authorities endorse with their silence.

The legal condemnation of abortion coexists, in practice, with a tolerance of
clandestine abortion on the part of the State itself. It is true that actual convictions
for abortion are almost nonexistent, but the criminalization of women exists beyond
the procedural ends devised for each case.

However, social condemnation of those who reject motherhood and have
abortions persists, which leads, in the field of public health, to the criminalization of
patients.

Positions that strive to weaken women's rights and reinstate moral debates
beyond one's own conscience must be put right.

The debate over the morality of abortion and the legitimacy of women to decide
about their own bodies goes beyond biomedical discourse and brings together a
wide range of knowledge. These opposing positions should interact within the
framework of proper democratic channels, such as those of Parliament. In this
way, political power would contribute to generating a space conducive to frank
discussion on the issue, in which all strategic actors who interweave the reproductive
and non-reproductive discourse should participate.

The cost of political silence and the gag placed on the Agenda on issues of
gender, health, freedom, and women's autonomy cannot be paid by the poorest.

It doesn't seem fair that, in order to resolve a political problem such as the
clandestine and criminalized nature of abortion, the State should protect the actions
of unscrupulous public health providers who turn their patients into sufferers.
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The way to criminalize abortion.

What women and what processes are carried out

Mariana Soledad Alvarez

“Abortion could not be criminalized if, at the same time,
motherhood had not been sacralized for so long by the neglect of
its history. The production of motherhood as a regulatory gender
ideal for women is a key element in the field of gender and
sexuality politics.”

Chaneton, Vacarezza, 2011:39

1. Introduction

In Argentina, induced abortion340 is still classified and treated
as a crime within the domestic legal system341, although there are
grounds for decriminalization that are contemplated in the

340 |t is important to note that in this paper, when referring to abortion, we refer to
"induced abortion," unless otherwise expressly stated. It is "the termination of pregnancy
through the use of medication or surgery after implantation and before the conceptus
(the product of conception) is independently viable" (FIGO cited by Faundes, 2011:57).

341 Articles 85 to 88 of the Argentine Penal Code: “Crimes against Life: ARTICLE

85: Whoever causes an abortion shall be punished: 1. With imprisonment or prison of

three to ten years, if he acts without the consent of the woman. This penalty may be

increased to fifteen years, if the act is followed by the death of the woman. 2. With

imprisonment or prison of one to four years, if he acts with the consent of the woman.

The maximum penalty shall be increased to six years, if the act is followed by the death of the woman.
ARTICLE 86. - Physicians, surgeons, midwives or pharmacists who abuse their

science or art to cause an abortion or cooperate in causing it shall incur the penalties

established in the previous article and shall also suffer special disqualification for twice

the period of the sentence.
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Article 86 of the Penal Code, in general we can say that the rule is its
prohibition and punishability and that this makes the practice not only
clandestine but also unsafe342 for the hundreds of women who decide,
even in spite of the legal prohibition, to abort daily, either by themselves
or with the collaboration of third parties.

Although the number of abortions performed in the country is high —
so much so that it is considered that there is one abortion for every live
birth — if we talk about figures, it is estimated that these reach
approximately between 486,000 and 522,000 abortions annually among
populations of 5,000 inhabitants or more (Pantelides, Mario, 2005:112).
However, state interest in their prosecution does not seem to be very
intense, this is what authors such as Bergallo (2009, 2011), Gargarella,
Mielnik (2008) and Hopp (2012:135) observe:

“Another point that cannot be overlooked is the result of
the criminalization of abortion. Criminal prosecution in these
cases is absolutely ineffective. This type of crime claims to
protect life, however, it is useless for such purposes (Bergallo,
2011): the result of the criminal threat is that in Argentina
between 460,000 and 600,000 abortions are performed per
year (Carbajal, 2009), and the truth is that no woman who
wants an abortion is actually prevented from doing so, and
an extremely small number of abortions have any criminal consequences.”

In Tucumén the situation seems to be repeated, if one takes into
account that the criminal jurisdiction that corresponds to the "Capital” is ex-

An abortion performed by a qualified physician with the consent of the pregnant woman
is not punishable: 1. If it is performed to avoid a danger to the life or health of the mother
and if this danger cannot be avoided by other means. 2. If the pregnancy results from rape
or an indecent assault committed against an idiot or insane woman. In this case, the consent
of her legal representative must be required for the abortion.

ARTICLE 87. - Anyone who causes an abortion by violence without having intended to
cause it shall be punished with imprisonment from six months to two years, if the patient's
state of pregnancy is obvious or known to him.

ARTICLE 88. - A woman who causes her own abortion or consents to another person
causing one shall be punished with imprisonment of one to four years. Attempts by a woman
shall not be punishable.

%2 The WHO defines unsafe abortion as “A procedure to terminate an unwanted

pregnancy, whether performed by persons lacking the necessary skills or in a setting
where they do not meet minimum medical criteria, or both” (Who, 1992: 92).
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It extends through the departments of San Miguel de Tucuman, Yerba
Buena, Cruz Alta, Tafi Viejo, Burruyacu, Leales, Lules and Trancas and
that in the last National Census 343 the number of inhabitants of all
these departments totaled 1,043,756, of which 567,996 are women,
while for example, the total number of criminal cases344 related to
abortion complaints that began in 2008 were 17, in 2009 10, in 2010
they rose to 22 cases, in 2011 11 were counted and finally until August
2012 they rose to a total of 16.

There is a difficulty in accurately determining the number of abortions
performed annually in the province, primarily due to the clandestine
nature of the practice. This difficulty, known as the "black figure"
phenomenon, has not, however, prevented estimates. Local activist
Hilda Disatnik 345 (2011:8) states:

“(...) for example, at the Tucuméan Maternity Hospital
last year, 2,000 women were admitted (that is, they don’t
count women who die, nor those who just go to the
emergency room to get medication, quick care, but rather
those who are admitted with serious consequences, from
abortions in progress). Last year, 2,000 were admitted.

Of the 12,000 births in 2009, 2,000 women were admitted,
many in very serious conditions, to the Tucuman Maternity
Hospital. Clandestine practices continue, and some arrive
at the hospital in danger of dying, and it is very difficult to
know what the procedure was like, what practices were
carried out. But the old practices continue, such as corn
silk tea, parsley stalk tea, knitting needle tea, some of the
most serious ones we have heard of, and they continue to
be commonplace in the neighborhoods and in the interior
of the city. province. It is also known that those who die
are always the poor, those who don't have time to get to
the hospital, those who, due to this issue of clandestinity, must hide it."

¥3  See figures at www.tucuman.gov.ar/censo2010/indec

¥4 | am referring to the total number of cases of abortion complaints, without any

type of classification.

345 Hilda Disatnik (Vicky) leads the non-governmental organization “Casa de las Mujeres de Tucuman: Norma
Nassif”
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Data collection on the judicialization of abortion in the Capital
jurisdiction covers the last 20 years (1992-2012) and reveals
"only" a total of 605 cases processed. Despite this, and despite
the fact that one might think that due to the low effectiveness of
the threat and application of criminal sanctions, there would be no
reason to worry about maintaining a centuries-old criminal
regulatory regime346 that would be a sort of "desuetudo,” the
truth is that, as Pochak (2011:239) observes, criminal regulation
instead translates into "other symbolic and social effectiveness”
of greater weight than the criminal norm itself:

“First, because it is highly effective in turning women
and men into mothers and fathers they do not seek or
want to be; in inducing women to clandestine and unsafe
abortion practices; in causing deaths and damage to
health due to unsafe abortions; in highlighting inequalities
based on women's social or economic status, as it
becomes an unsafe practice only for some. It is also, of
course, symbolically effective, in highlighting the
subordination of women in society, to the extent that
decisions about their own bodies are conditioned by the
validity of criminal norms.”

The clandestinity and insecurity of abortion directly threatens
the life 347, health 348, security and autonomy of each person.

346 The Argentine Penal Code, with its wording regarding abortion practically
intact, was approved as Law 11179 in 1921 and entered into force in 1922. It
places abortion in Book Two “Of Crimes”, Title | “Against Persons”, Chapter |
“Crimes against Life” through Articles 85, 86, 87 and 88. Title | “Against Persons”
is made up of six chapters (Crimes against Life, Injuries, Homicide or Injuries in
a Fight, Duel, Abuse of Weapons, Abandonment of Persons).

347 “In Argentina, 300 women die annually from causes related to unsafe
abortion, pregnancy, childbirth, and the postpartum period. These are young
women—mostly healthy—whose deaths could have been avoided. The 2011
data confirm that the maternal mortality rate in the country is approaching a
plateau, further confirming that the maternal mortality situation has not changed
significantly over the past twenty years.”"Romero, Mariana; Abalos, Edgardo; Ramos, Silvina (2015

348 “Abortion-related deaths are only the tip of a broad-based iceberg.
Unsafe abortions frequently result in other immediate or long-term complications.
Immediate complications include hemorrhage, infection, traumatic or chemical
injury to the genitals and other organs, and toxic reactions to products ingested
or applied to the organs.
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Women; human rights that are systematically violated throughout the country, thanks
to legislation that has led to maternal mortality related to unsafe abortion not
decreasing in the last 20 years.

The international human rights community has taken note of the consequences
of the criminalization of abortion, and in recent years, various pronouncements have
emerged condemning and warning States about the violations of fundamental rights
that these types of criminal regimes entail. Therefore, the first part of this work
examined the most relevant aspects of both the Universal and Inter-American
Systems for the protection of human rights. From this perspective, it is possible to
appreciate why maintaining an abortion regulatory regime such as ours is in crisis

given the developments and standards achieved by international human rights
organizations on the subject.

Under the same prism, the analysis of the behavior of the Tucuman jurisdictional
body with respect to the instruction of cases initiated for abortion will finally be carried
out, which cannot be separated from the gender perspective that carries with it the
need to clarify the intersectionalities349 that are outlined with

Genitals (...) The infection may be limited to the internal surface of the uterus, but it
often spreads to the tubes, ovaries, and abdominal cavity, causing so-called “pelvic
inflammatory disease” and even peritonitis. It can also spread through the blood,
causing sepsis and septic shock. These serious complications can lead to death.”

“Women who survive the immediate complications of unsafe abortions often
suffer medium- and long-term consequences through two different mechanisms:

First, the treatment required to prevent death often involves the removal of the tubes,
ovaries, and/ or uterus.”

“Secondly, (...) inflammation of the tubes frequently leads to their obstruction.
Blocked tubes can cause infertility; if the obstruction is only partial, it can lead to a
tubal ectopic pregnancy (...) It can also frequently cause “chronic pelvic pain” (...)
which is exacerbated by movement or when lifting something heavy (...) The resulting
limitation of a woman’s daily activities and interference with sexual relations can also
have serious consequences for her.”

“(...) The proportion of women who suffer serious complications as a result of
abortions performed in unsafe conditions increases in accordance with the lower
economic power of women and is higher among those who live in rural areas (Prada
et al, 2005), which constitutes a further indicator of how abortion has marked
dimensions of social injustice” (Faundes, Barzelatto, op. cit.: 76 et seq.)

3% Intersectionality has been defined by the CEDAW Committee in General Recommendation No.
28 on Article 2 of the Convention on the Elimination of All Forms of Discrimination against Women.
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in relation to the overwhelming majority of women reported and what are
the characteristics and conditions that made them effective recipients of
state punitive action; since, although the criminalization of abortion can
be seen as another manifestation of the structural discrimination350 they
suffer, the punitive interest that appears to be weak, instead shows a
profound selectivity351, since only women belonging to the most
vulnerable groups fall prey to it.

2. The Criminal Investigation of Abortion in the Jurisdiction of
Tucuman Capital

We have concluded that the use of the penal system as a tool for
regulating abortion is incompatible with the full validity of human rights,
now under that same perspective.

mination of all forms of discrimination against women in these terms:
“Intersectionality is a basic concept for understanding the scope of States parties’
general obligations under article 2. Discrimination against women on the grounds
of sex and gender is inextricably linked to other factors affecting women, such as
race, ethnic origin, religion or belief, health, status, age, class, caste, sexual
orientation and gender identity. Discrimination based on sex or gender may affect
women in some groups to a different extent or in a different way than men. States
parties should recognize and prohibit in their legal instruments these intersecting
forms of discrimination and their combined negative impact on the women
affected. They should also adopt and implement policies and programs to
eliminate these situations and, in particular, where appropriate, adopt temporary
special measures, in accordance with article 4, paragraph 1, of the Convention
and General Recommendation No. 25.” CEDAW/C/GC/28 of 16 December 2010,
para. 18.

350 Also known as systemic discrimination, it was defined by several authors
and by the Committee on Economic, Social and Cultural Rights in its General
Comment No. 20 as: “The Committee has periodically noted that discrimination
against some groups persists, is pervasive, is deeply rooted in the behavior and
organization of society, and often involves indirect or unchallenged discrimination.
This systemic discrimination may consist of prevailing legal norms, policies,
practices or cultural attitudes in the public or private sector that generate
comparative disadvantages for some groups and privileges for others.” E/C.12/
GC/20 of July 2, 2009. Paragraph 12.

351 “The penal system is an instrument of social control that is discriminatory
by definition. The expansion of its scope has a direct impact on the type of society
we wish to build. Relying on coercive state intervention in conflicts such as those
at hand not only entails the paradox of resorting to discriminatory methods to
combat the discrimination of a system whose existence no longer has any
possible justification” (Birgin, 2009).
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We will see how the jurisdictional body in particular behaves in the face
of complaints and cases of abortion in Tucuman.

Although data are available for the last 20 years of abortion
prosecution, in order to analyze jurisdictional behavior, a case-by-case
examination was only conducted in each of the ten prosecutor's offices
in the capital jurisdiction for the period 2008-2012. This is due to the
fact that, on the one hand, four years is the statute of limitations for
criminal prosecution in cases of one's own abortion and those performed
by a third party with the woman's consent, when the abortion does not
result in the death of the latter in accordance with arts. 85, paragraph 2
and 88 of Penal Code 352 (which means the cases should no longer be
under investigation); and on the other hand, because the aggravated
penalty periods stipulated in the code in art. 85, paragraph 1, 1 is for
cases of forced abortion, and forced abortions that end in the death of
the woman, cases that are always criminally prosecutable since they
are always expressions of gender violence against women.

Data collection was carried out based on the following questionnaire:
a) date of initiation of the case/complaint, b) form of initiation of the
complaint: police/prosecutor's office, c) sex of the accused person, d)
status of the case and e) in case the investigation of the case is
concluded, method, date, decree or sentence.

Between variables a) and d) we can conclude the processing period
for the instruction of each case, likewise from variable d) we can
conclude the procedure that was given to the case, for example,
whether it is investigated or not and what criteria are used to do so or not.

Although the code of procedure of the province establishes that the
summary is secret for outsiders 353, it also establishes as an exception
that this will not apply to lawyers who have any legitimate interest, thus,
the purposes of research and statistics re-

352 “ARTICLE 85. - Anyone who causes an abortion shall be punished:

1. Imprisonment or imprisonment of three to ten years if the act is committed without the
woman's consent. This penalty may be increased to fifteen years if the act is followed by the
woman's death.

2. With imprisonment or prison of one to four years, if the act is carried out with
the consent of the woman. The maximum penalty will be increased to six years if the act
is followed by the death of the woman.”

ARTICLE 88. - Any woman who causes her own abortion or consents to another
person causing one shall be punished with imprisonment of one to four years. Attempts by
a woman shall not be punishable.”

353 Conf. Art. 315 of the Criminal Procedure Code of the Province Law No. 6203
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They have a legitimate interest and the data were collected without any
major inconvenience (only in one Prosecutor's Office354 was not all the
required information obtained, which does not affect the final results obtained).

2. a) Patterns found

The database covering the last 20 years, as well as the data
collected over the last 4 years, reveal certain patterns regarding the
criminal investigation of abortion complaints:

e Criminal investigation of abortions that are not classified
as crimes: Although in the cases investigated in the last 20
years, a notable lack of uniformity can be seen in the
classification of those that are due to abortion, of all of these,
the ones that stand out are undoubtedly: spontaneous
abortion (sic), spontaneous abortion, natural abortion,
incomplete abortion, attempted abortion, and this is
because from the same forms of classification it is clear that
they are not crimes355. In effect, neither spontaneous
abortion can be a crime nor the attempt by the woman (art.
88 Penal Code); However, they have been investigated and
instructed as if they were and therein lies the ambivalence in
relation to the State's punitive will, because although it seems
that there is not, in general, a will to prosecute and sanction
the number of criminal cases that are initiated compared to
the "real number" of practices, we have examples like these,
which on the other hand are not isolated cases, since they represent a constal

354 This specifically occurred in the Second Prosecutor's Office. Given the volume of cases for which
he was being questioned, the counter employee hesitated over whether to continue providing information
and went to consult with the Secretary about whether he should provide it. The Secretary ordered him to say
nothing more. We therefore requested an interview with him and, after explaining the purposes of the
investigation, he decided to only provide information regarding the status of the cases, denying us dates, for
example, and further details about the procedures carried out or to be carried out, and the content of the
decrees.
35 These types of abortions are expressly excluded from criminal liability because they occur
independently of the woman's will; that is, they are unrelated to the woman's self-referential decision to
terminate or consent to a third party completing the pregnancy. Attempted abortions are not punishable
simply because the woman remains pregnant, even if she has attempted or performed measures intended
to terminate the pregnancy.
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abortions over the past 20 years. For the period 2008/2012, this
percentage, however, represents 26.31%.
since there are a total of 20 cases out of a total of 76.

* Majority of complaints filed with the police: While it might be assumed
that there are "errors" in the way the security forces that initiate the
investigations (police) classify cases, this is not the case, as this is also
observed in cases initiated before the same prosecutor's offices, although
in smaller numbers. Of the cases initiated during the 2008-2012 period,
54 correspond to complaints filed with the police, while the remaining 22
complaints were filed with the same investigating prosecutor's offices. In
the specific case of abortions that are not crimes, 15 have been initiated
and classified by the police, while only 5 correspond to those initiated

before the prosecutor's offices.

« Prevalence of reporting against women: A prevalence of reporting
against women has been observed both over the past 20 years
and in the period 2008-2012. Thus, over those 20 years, the ratio
of women (97%) to men (just 3%), and in the period 2008-2012,
the ratio was 94.73 % to men (5.26%) .

 Selectivity of the complaint and criminal investigation: in
addition to a marked gender difference in the distribution of
complaints, note that taking only the 2008/2012 cases with a total
of 76 cases initiated, 70 correspond to complaints against women
for self-induced abortion, while only 6 correspond to complaints
against third parties, 4 of these for the practice of an abortion with
the consent of the woman while only 2 correspond to forced
abortions or abortions induced without the consent of the woman.

*That is to say, those third parties who collaborate or facilitate abortion
to women who request it, such as health professionals, midwives
or nurses (in the best of cases, since the greater the
professionalism of the intervener, the lower the health risks faced
in a clandestine abortion) or healers, only 4 cases have been
prosecuted in the last 4 years when these are counted in the
hundreds, and they are one of the links that benefit the most from

the business set up thanks to the clandestinity of the practice.
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Finally, there are only two cases of forced abortion, both of which were
carried out by men and also occurred in a context of gender violence,
where they were charged with other crimes (repeated threats and
violation of a home in one case and, in the other, aggravated homicide in
conjunction with abortion).

Distribucion por sexo de las personas
denunciadas por Aborto (2008/2012)

o B
50 / * Aborto Auto-Provocado
40 /

22 ® Aborto Consentido por |2
30 Mujer

4
0 | * Aborto Forzado
w

o

* Method of completion of investigation proceedings: Cases from the
2008/2012 period generally demonstrate a pattern in the way they are
handled; "filing" is the most common way of "terminating” proceedings,
representing 79% of cases, while 15% of cases were still pending at the

time of the investigation, 5% had no action or procedure underway, and
only 1% were dismissed.

*The only cases dismissed correspond to one of the cases of forced

abortion356, and the other to that of third parties who collaborated with
the voluntary abortion of a woman357.
The cases that are still pending are entirely cases of induced abortion and
two cases of people who performed or collaborated with women who had
abortions. Those that are pending are cases of induced abortion and only
one of them.

356 Case No. 30403/2008
357 Case No. 21228/2010
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Spontaneous abortion. Finally, the cases filed correspond
entirely to cases of involuntary abortions, 37 cases of
induced abortions, one case of forced abortion, and
another case of a third party who performed the abortion
with the woman's consent.

The "filing" process is regulated in Article 341 of the Provincial
Code of Criminal Procedure , and may be initiated by either the
prosecutor or the investigating judge. This is a unique procedural
situation, as Bustillos and Riniero (s/a: 1) point out:

“(...) the fiscal file supposes the reasoned resolution
of the representative of the Public Ministry to suspend
the investigation stage, considering that the results
obtained are insufficient to accuse or request dismissal;
however, it is worth noting that the figure (...) understands
the possibility of incorporating new data that contribute to
the clarification of the facts. Alberto Binder (1993:220)
warns that in certain situations, the criminal investigation
does not provide sufficient elements to accuse, nor the
necessary certainty to request an early acquittal
(dismissal). In such scenarios “there are two possibilities,
according to the codes: either a time limit is established
within which one of the two states mentioned must be
reached — and if this is not reached, it is necessarily
dismissed — or the investigation is allowed to end
provisionally, which implies a provisional closure of the
investigation or summary, until it can be continued or "new
evidence appears" However, the aforementioned author
does not hesitate to warn that the abusive use of the
fiscal file "implies, in fact, leaving the investigation in
a kind of "limbo", since the accused person does not get to know precisel

358 “Art. 341.- ARCHIVE: The investigating prosecutor shall order, by reasoned
decree, the archiving of the proceedings when it is impossible to proceed or when it is
clear that the act contained therein does not fall within a criminal offense. In the latter
case, if a person has been charged, the procedure shall be in accordance with the
provisions of Articles 357, Part 2, and 359, Section 2. In all cases, the parties may
object to the prosecutor's decision. When there is a disagreement by the investigating
judge, Article 368 shall apply. The archiving ordered by the judge may be appealed by
the complainant who has objected. Article 475 shall apply, and if the judge's decision
is overturned, another investigating prosecutor shall continue the investigation.”
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procedural or real”. Thus, the fiscal closing decree must
be limited to those cases where there is some real and
concrete possibility that the criminal investigation may be
resumed due to the incidence of further evidence. If this is
not the case, it must be resolved definitively, “since
there is aright, also basic, which indicates that
persons subjected to proceedings must have certainty
about their situation and a definitive solution must be
reached within a reasonable period”. If there is
complete certainty that no new elements of conviction
will subsequently emerge, the appropriate conclusive act will be dismissal”

The dismissal359 which may be issued ex officio, irrevocably and definitively
closes the process360 (art. 358 CPPT), a situation that differs diametrically from
what occurs with the filing361, also in accordance with art. 359 CPPT the dismissal
proceeds when it is evident:

“1. That the investigated act was not committed or was not committed
by the accused.

2. That the fact does not fit into a criminal figure.

3. That there is a cause of justification, not imputable
dad, innocence or an exculpatory excuse.

359 “Art. 357.- POWER TO DISMISS: Total or partial dismissal may be issued ex officio during the
investigation, without prejudice to the provisions of article 379. In the case provided for in article 359,
paragraph 4, dismissal shall proceed, even at the request of a party, at any stage of the process.

In the fiscal investigation, it will be requested in a reasoned manner by the prosecutor of
Instruction. In the event of disagreement by the judge, Article 368 shall apply.
If there is a private plaintiff, the prosecutor's request will be given consideration. The same

consideration will be given to the defense's request for dismissal in the case under Article 359,
paragraph 4.

%0 Art.358.- VALUE: The dismissal irrevocably and definitively closes the process in relation to

the accused in whose favor it is issued.

361 This criterion was recently reiterated by the Court of Cassation in the case: Chamber I, case No.
43,181/12 “F., MO s/ Cassation Instruction 26/155" rta. 9/11/2012, confirming the criterion of other similar
rulings such as: Chamber VI, case No. 28,073 “Benedetti, Rosa E. s/cassation”, rta. 21/02/06 and case
No. 36,093 “Ivanich, Angel”. rta. 10/12/08, Chamber 1V, case No. 17,547, “Bratcht Benegas, Daniel”, rta.
28/02/02 and Chamber |, case No. 22,185, “Polverini, Perla M. s/archive”, rta. 3/04/04
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4. That the criminal action has been extinguished.

5. That having expired all the deadlines of the preparatory criminal
investigation and its extensions (articles 346 and 355), there is not
sufficient grounds to elevate the case to trial (article 363) and it is not

reasonable, objectively, to foresee the incorporation of new evidence.”

The fact that none of the cases that were filed were dismissed
demonstrates that cases opened for miscarriage are considered
crimes, even though under the same penal code they are not in
any case, since "it is reasonably expected" that new evidence will
emerge.

The lack of definition of the procedural situation of women
accused/charged with abortion, whether induced or involuntary,
causes them a burden that transcends existence, which gives rise
Constitution itself362. to a violation of art. 18 of the National
This undoubtedly has a negative impact on their subjectivities and
also on their lives in relation since, by not disengaging them and
closing the process, they cannot, for example, obtain certificates of
good conduct, or if they request a certificate of criminal/police
records, a record of the criminal case for abortion will arise, which
on the one hand will not allow them to obtain jobs, and on the
other hand will not allow them to "detach” themselves from the
fact, which is inherently painful and socially frowned upon, since a
woman who has an abortion responds to the stereotype of a bad woman, a "unn:

Having determined then that all types of abortions that come to
the attention of the judiciary through complaints become criminal
cases, and that these are treated as crimes, for the purposes of
carrying out an orderly analysis in this work, each of its instructions
will be distinguished according to the classification given in the
background code: 1) lllegally instructed cases: abor-

362 The right of every accused person to obtain a ruling that, by defining his
or her situation before the law and society, puts an end, as quickly as possible, to
the situation of uncertainty and undeniable restriction of freedom that criminal
prosecution entails must be considered to be included in the guarantee of defense
in court enshrined in Article 18 of the National Constitution (SCJ, 2000/05/04,
“Amadeo de Roth, Angélica L.”, La Ley, 2001-A, 514, with a note by Augusto M.
Morello - DJ, 2001-1-99 - JA, 2001-1V-674).
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spontaneous coughs, natural abortions and attempted abortion of
the woman 2) Causes instructed that typify in the figure of the
abortion proper art 88 Penal Code) 3) Causes instructed for abortion
performed without the consent of the woman (typical figure of art.

85 inc. 1) and 4) causes instructed for abortion caused by a third
party with the consent of the woman (Art. 85 inc. 2).

2. b) lllegally Instructed Causes: Spontaneous abortions, natural
abortions, attempted abortion of the woman: violation of the
principle of legality, innocence, victims of violation of medical
confidentiality, lack of reasonable time

These are illegal criminal investigations, since they lack a guiding
guarantee and framework of our criminal law such as the guarantee
of "legality". This guarantee is summarized in the maxim "nullum
crimen nulla poena sine proevia lege poenali”, expressly incorporated
in our constitutional system by article 18 of the Magna Carta , article
15 of the International Covenant on Civil and Political Rights (ICCPR) ,
and article 9 of the ACHR, which establish that a crime will be only
one that

33 Art. 18: “No inhabitant of the Nation may be punished without a prior trial based on a law prior

to the event of the case, nor tried by special commissions, or removed from the jurisdiction of the

judges designated by law before the event of the case. No one may be compelled to testify against
themselves or arrested except by virtue of a written order from a competent authority. The defense of
one's person and rights in court is inviolable. The home is inviolable, as are correspondence and private
papers; and a law shall determine in what cases and under what justifications their search and seizure
may be carried out. The death penalty for political causes, as well as all forms of torture and flogging,
are hereby abolished forever. The prisons of the Nation shall be safe and clean, for the security and

not for the punishment of the prisoners detained therein, and any measure that, under the pretext of
precaution, leads to mortifying them beyond what is required shall render the judge who authorizes it
liable.”

34 Art. 15: “1. No one shall be convicted for any act or omission which, at the time it was

committed, did not constitute a criminal offense under national or international law. Nor shall any
heavier penalty be imposed than that applicable at the time the offense was committed. If, after the
commission of the offense, the law provides for the imposition of a lighter penalty, the offender shall
benefit accordingly.

2. Nothing in this article shall preclude the trial or conviction of any person for acts or omissions
which, at the time when they were committed, constituted a criminal offence according to the general
principles of law recognized by the international community.”

35 Art. 9: Principle of Legality and Retroactivity

“No one may be convicted for actions or omissions that at the time they were committed were not
criminal under applicable law. Nor may a penalty be imposed
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conduct previously classified as such by a law in a formal and material sense, with

general and abstract scope.

Likewise, the guarantee of "legal confidentiality,” which states that anything not

expressly prohibited is permitted or legal, is found in Article 19 of the National

Constitution .

The result of combining both guarantees is what is important for these cases,

since:

“The principles of confidentiality and criminal legality (nullum cri-men
sine proevia lege) are projected onto criminal prosecution, conditioning
its initiation and subsistence to the hypothesis of an act that (...) is
characterized as criminal by substantive law (...) They thus function as a
guarantee (...) at the beginning of criminal prosecution, and during its
subsequent development, becoming insurmountable obstacles to any
investigation into a person that is not based on the alleged violation of a
criminal norm” (Cafferatta Nores et al 2003:124).

The scope of the investigative action and the evidentiary activity of
those involved will also be delimited, which not only cannot relate to acts
that are not criminal, but must also be limited only to these and their
legally relevant circumstances: transposing such limits with the state
investigation will compromise the area of freedom of the investigated,
preserved by article 19 of the National Constitution.

Consequently, the acts of initiation of the process must expressly
indicate which crime is being charged, that is, the classification of the
attributed fact in a figure-

a more severe penalty than the one applicable at the time the crime was committed. If,
after the commission of the crime, the law provides for the imposition of a lighter penalty,
the offender shall benefit accordingly.”

Article 19: “ The private actions of men that in no way offend public order and
morality, nor injure a third party, are reserved solely for God, and exempt from the

authority of the magistrates. No inhabitant of the Nation shall be forced to do what the
law does not command, nor deprived of what it does not prohibit.”
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determined criminal offense (argument from arts. 8.2.b, ACHR
and 14.3.a, ICCPR) (...) (Caferatta Nores, et al 2003:234).

“In the Inter-American System, for its part: it has established
that in a State of Law, the principles of legality and non-retroactivity
govern the actions of all State bodies, in their respective
jurisdictions, particularly when it comes to the exercise of their
punitive power367.”

Likewise, a criminal complaint cannot be derived from any source. These cases
have a particularity that makes it possible to presume that they were not made by
just anyone, as is well explained in the relevant chapter on medical confidentiality,
and it is assumed that a health professional performed them, since this provides the
technical possibility of distinguishing between spontaneous or induced abortion and
recording this in a complaint.

Under Article 156 of the Penal Code, 368 the violation of professional secrecy
is a crime. The State cannot, based on an illicit act, use it to subject any person to
investigation, especially when the "criminal information" is obtained from someone
who has gone to a doctor to safeguard their health or life. Professional secrecy
recognizes its existence in the protection of the right to privacy; the IACHR has
established the close connection between the right to integrity and privacy, declaring
that the protection of privacy includes "the protection of the physical and moral
integrity of the person and guarantees a sphere that no one may invade, a field of
activity that is absolutely unique to each individual ." 369

Medical confidentiality, not only as a duty but also as a right of doctors, has been

addressed in the case "De La Cruz"

367 Case of De la Cruz Flores Judgment of November 18, 2004. Series C No. 115, para. 80, Case Cf. Ricardo Canese Case,
Judgment of August 31, 2004.
Series C No. 111, para. 177; and Baena Ricardo et al. Judgment of February 2, 2001.
Series C No. 72, para. 107.

36 Art. 156: Anyone who, by reason of his status, occupation, employment, profession
or art, has knowledge of a secret whose disclosure could cause harm, and reveals it
without just cause, shall be punished with a fine of $1,500 to $90,000 and special
disqualification, if applicable, for six months to three years.

%9  See Case X and Y v. Argentina, Report No. 38/96, Case 10,506, Judgment,
October 15, 1996, in Annual Report of the Inter-American Commission on Human Rights
1996, OEA/Ser.L/11.95, Doc. 7, Rev., March 14, 1997, p. 72, para. 91.
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Flores vs. Peru” of 2004 by the Inter-American Court of Human Rights370 and
it has been shown that the State of Peru violated the principle of legality (Article
9 of the American Convention on Human Rights) by violating medical
confidentiality and attempting to exploit its breach to obtain complaints.

In this regard, the reasoned opinion of Judge Sergio is very illustrative.
Garcia Ramirez from which these paragraphs are extracted:

"In no case is it a question of preventing the legitimate
prosecution of illicit conduct, which must be combated by
appropriate means, but rather of maintaining each social
relationship within its proper framework, not only for the private
good, but also—and perhaps above all—for the public good.
The prosecutor and investigator must carry out the investigations
to which they are obligated by virtue of the functions they perform.
The doctor, the defense attorney, and the priest must do the
same, under full protection from the State, in the exercise of the
mission incumbent upon them, which is certainly not the
investigation of crimes and the prosecution of offenders. It is
unnecessary to describe the crisis that would be brought about
by the subversion of professional and social roles and the tacit
incorporation of doctors, defense attorneys, and priests into
the ranks of the police. If confidential communication between
the attorney and the accused is protected and shielded from
interference, and it is granted that the priest is not obliged to
violate the seal of confession—which constitutes, in fact, an
essential feature of this specific communication, which believers
consider sacramental—the same consideration, at least, must
be given to the relationship between the doctor and the patient . 371

“The idea that the doctor is obliged to treat all people
equally, without entering into qualifications about their moral or
legal status, and that health care constitutes a duty of the
physician, and simultaneously a right, as well as the acceptance
of medical confidentiality regarding the patient's revelations,
come from long ago and have been firmly established in several
of the most notable institutions.

370 De la Cruz Flores Case Judgment of November 18, 2004. Series C No.
115. See resolution points 371

Ibid. note 253 paragraph 9 of the reasoned opinion of Judge Sergio Garcia Ramirez.
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ethical and legal instruments of that profession, which contemplate,
among other things, the particularities of the relationship between
doctor and patient and the characteristics of the loyalty that the
former owes to the latter (...)" 372.

Similarly, the Human Rights Committee recommended that legislation should
be adapted to protect medical confidentiality.373

In the cases under review, the doctors violated their duty of confidentiality and
loyalty, to which Garcia Ramirez refers in his vote, although not by order of the State,
with its acquiescence, since it is the State that tolerates, does not punish the
denunciations (there is no criminal investigation for violation of professional secrecy)
and even takes advantage of these illegal practices to continue criminal investigations,
giving rise to violations of human rights of women who remained illegally investigated
for an average time of no less than six months, with all that this implies, and who
have not even been able to be disassociated from the cases, since they remain in
the "limbo" of the archive.

These cases should not have been brought under any circumstances, however,
the women reported remained under investigation for periods ranging from 15 days
to 4 years inclusive, i.e., the statute of limitations for criminal prosecution, if these
were cases defined in Article 88 of the Penal Code.

The Criminal Procedure Code establishes a two-month deadline for concluding
the investigation once the accused person's statement has been received. This
period can be extended by twice that amount if requested and substantiated before
the investigating judge374 in cases involving complex crimes. However, it does not
mention cases in which the accused is not summoned and the investigation
continues over time.

372 Ibid. para. 10.

373 UNDoc.CCPR/C/79/Add.104 Concluding observations of the Committee on
Human Rights, Chile, (1999)

74 Art. 346.- “DURATION. The fiscal investigation must be carried out within a period
of two (2) months from the date of the declaration of the accused. If this proves insufficient,
the prosecutor may request an extension from the investigating judge, who may grant it for
an additional period, depending on the reasons for the delay and the nature of the
investigation. However, in cases of extreme seriousness and very difficult investigation, the
extension may be extended for up to eight (8) more months.”
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It is clear, however, that, as an extension of the principles of
innocence, legality, and confidentiality, the State cannot continue to
inquire sine die into the privacy of a person accused. This is
especially true when, in abortion cases in general, issues closely
linked to the life, health, intimacy, sexuality, and family life of women
are at stake, as in no other case. These are spheres of private life
that are particularly affected by the mere fact of being women375 and
that deserve protection in accordance with Article 11 of the ACHR376
and Article 17, paragraph 1, of the ICCPR377.

This section does not analyze whether the investigation periods
are "reasonable," since this does not apply to illegal investigation
processes, as established by the Inter-American Court of Human
Rights. 378 However, the following graph shows the time periods
over which the cases have been processed, and it is noted that only
two of the cases have been processed until they were filed within
the time period established by the Criminal Procedure Code; the
remaining fourteen for which data are available exceed this period.

375 See the chapter of this work dedicated to international law standards on the criminalization of
abortion, in particular the section on the CEDAW Committee and the ESCR Committee.

Article 11. “ Protection of Honor and Dignity
1. Everyone has the right to respect for his honor and recognition of his dignity.

2. No one shall be subjected to arbitrary or abusive interference with his privacy, family life, home
or correspondence, nor to unlawful attacks on his honour or reputation.

3. Everyone has the right to the protection of the law against such interference or attacks.”

Art. 17, paragraph 1: “No one shall be subjected to arbitrary or unlawful interference with his
privacy, family, home, or correspondence, nor to unlawful attacks on his honor and reputation.”

378 Mutatis mutandi the same IACHR referred to it in similar terms in cases of illegal detention:

“Moreover, Article 7.5 of the American Convention establishes that the detained person “shall have the
right to be tried within a reasonable time or to be released, without prejudice to the continuation of the
proceedings.”

Since Mr. Acosta Calderén's detention was arbitrary, the Court does not consider it necessary to consider
whether the time elapsed between his detention and the final judgment exceeded the limits of what is
reasonable" (Case Acosta Calderén v. Ecuador Judgment of June 24, 2005. Series C case No. 129
Paragraph 82, likewise Case Chaparro Alvarez and Lapo ifiiguez v. Ecuador Judgment of November 21,
2007)
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Plazos de Instruccion de Causas por Aborto
que no son delitos: periodo 2008/2012

1 2 3 4

®De 15 dias a 2 meses

M De 18 meses a 2 afios

¥ De 2 afios a 3 afios

®De3 a4 afos

¥ Causas sin Tramites

M Causas sin especificar de la Fiscalia Il

This type of punitive action by the State is imbued with an inquisitorial logic,
because even though there is no crime of miscarriage, it is investigated “just in
case." What legitimate reason, consistent with the rule of law, can someone leading
a criminal investigation claim to keep under suspicion/investigation someone
accused of a nonexistent crime, which is announced as such by the way the
complaint is "labeled"?

The scenario we are left with, then, is one of extremely serious violation of a
set of basic guarantees, unlike any other. Let us consider, for a moment, how the
origins of these criminal investigations unfolded: women who, faced with the loss
of a pregnancy, go to a health service, and those who treat them there either
disbelieve or suspect their statements and the fact that they have suffered a
miscarriage. Faced with this, and without further ado, they decide to report them,
even at the expense of their professional duty of confidentiality and their obligations
to their patients. Of the 20 cases, 13 correspond to reports filed with the police,
while the other 7 were filed with the same prosecutor's offices.
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The decrees in the cases not only reconfirm that the abortions were
spontaneous, but that these women were victims of institutional
violence379 not only by the health system, but also by the judiciary:
“the forensic report shows that the fetus died naturally in utero” 380;
“forensic medical report of spontaneous abortion” 381; “because
according to the forensic medical report, the fetus was stillborn without
signs compatible with abortion” 382. That is, they were re-victimized
and subjected to medical studies and expert reports that were
unnecessary and outrageous for any woman who has gone through a
similar situation.

In all these cases, the decrees by which they are filed highlight in
a similar and coincidental manner that: “no crime was committed”383,
“there are no sufficient elements to support that the criminal act was
committed” 384; “the commission of a crime cannot be established ” 385.

3 An act of institutional violence under the terms of Articles 3 and 6 of Law
26.485, which establishes the Comprehensive Protection System to Prevent,
Punish, and Eradicate Violence against Women in the areas in which they develop
their interpersonal relationships.

Art. 3: - “Protected Rights. This law guarantees all rights recognized by the
Convention on the Elimination of All Forms of Discrimination against Women, the
Inter-American Convention on the Prevention, Punishment and Eradication of
Violence against Women, the Convention on the Rights of the Child and Law
26.061 on the Comprehensive Protection of the Rights of Girls, Boys and
Adolescents and, in particular, those related to: a) A life free from violence and
discrimination; b) Health, education and personal security; c) Physical,
psychological, sexual, economic or property integrity; d) Respect for their dignity;
e) To decide on reproductive life, number of pregnancies and when to have them,
in accordance with Law 25.673 on the Creation of the National Program for Sexual
Health and Responsible Procreation; f) Privacy, freedom of belief and thought; g)
To receive adequate information and counseling; h) To enjoy appropriate
measures comprehensive assistance, protection and security;

Art. 6: Modalities. For the purposes of this law, modalities are understood to be
the forms in which the different types of violence against women manifest
themselves in different areas, with the following being specifically included (...) b)
Institutional violence against women: Violence committed by officials, professionals,
staff and agents belonging to any public body, entity or institution, with the aim of
delaying, hindering or preventing women from accessing public policies and
exercising the rights provided for in this law.

Also included are those exercised in political parties, unions, business, sports and
civil society organizations (...)"

380 Case: 23072/2010
381 Case: 13889/2012
382 Case: 11777/2012
383 Case: 16962/2010
384 Case: 21034/2008
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criminal offense”385; “does not fit into a criminal figure”386; “because it does not
typify a criminal figure;”387 or “due to lack of criminal classification”388.

2. ¢). Instructed Cases that typify the figure of self-abortion (Art. 88 Penal Code)

These cases, unlike those mentioned above, are classified by the Penal Code.
This group of cases includes those still pending and the majority of those that have
not had any movement. Seventy-six percent of these cases have been archived.
The archiving decrees explain this in various ways: "because no crime was
committed" 389; "because no criminal act emerged" 390; " without evidence " 391 ;
"due to lack of evidence" 392; or "due to lack of evidence" 393; "because it does
not fit into a legal framework" 394; "because there are no elements of conviction to
attribute punishable behavior to any person" 395; "because no person could be
found who could be criminally responsible" 396; "the fetuses were dead with no
signs compatible with abortion" 397; “due to lack of merit and evidence” 398; “due
to lack of elements to investigate” 399; “because it is not typical conduct” 400,
“pursuant to art. 332 of the CPPT” 401, “pursuant to 335 CPP” 402 (which is

385 Case: 37098/2010
386 Cause: 11304/2008, 14344/2008, 26547/2010, 23360/2011 and 9921/2011

387 Cause: 7337/2011, 6430/2011 and 11225/2012
388 Cause: 3607/2011.

389 Case No. 21492/2010

390 Cases No. 2384/2012 and 10583/2012

391 Case No. 15767/2008

392 Cases No. 18153/2008, 11551/2008, 13678/2008
393 Cases No. 4485/2012, 32213/2011, 23036/2012
394 Case No. 25704/2010

395 Cases No. 26884/2008, 21047/2008, 5081/2010
396 Case No. 1925/2011

397 Case No. 2655/2012

398 Cases No. 38272/2011, 38268/2011

399 Cases No. 15634/2008

400 Case No. 14321/2012

401 Cases No. 19995/2008, 21678/2008, 7448/2009, 13467/2009, 33730/2008
402 Cases No. 19212/2010, 19151/2010
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the current art. 341, to which the most recent cases also refer)403, “because the
causes of the death of the fetus could not be determined”404; “because the objective
and subjective elements that define the crime are not present” 405.

Of the specifications provided regarding the filing of the cases, at least one
emerged which refers us to the worst effect of clandestinity: the death of a person
accused as a consequence of the unsafe abortion she had undergone406. Also, the
practice does not distinguish between ages: another of the accused at the time of
the filing of her case (8 months after it began) was barely 14 years old407.

Of the cases in progress, which correspond to 15% of the total, there are several
pending proceedings, but in at least one case the order of the accused's release from
prison had been issued408, showing that the deprivation of liberty in cases of
abortion is not a mere formal threat.

Among the notable actions carried out by the prosecutors' offices are, for

example, the sending to the Civil Registry of a letter of “registration of the death of
fetus NN"409 while another requests that the “recognition of the fetus in the judicial
morgue”410 be carried out.
These acts, which are applied to the embryo/fetus as if it were a case of homicide
and not an abortion, are those that set the standard for the "personification" that is
made of them when this is not appropriate, by virtue of regulations such as that of
art. 74 of the Civil Code411.

Another of the decrees of action in one of the cases also reveals the deep socio-

economic vulnerability of women.

403 Cases No. 13795/2010, 27291/2010, 18584/2008, 24094/2011, 1568/2012
404 Case No. 23343/2011

405 Cases No. 8126/2008, 18282/2010

406 Case No. 35280/2009

407 Case No. 5289/2010. The case raises a question, since if at the time of the
dismissal they confirmed her non-imputability, it may be (as a hypothesis) that at the
time of the pregnancy she was 13 years old, which, given her age, also makes it
possible that this was the result of sexual abuse (at that age, consent is irrelevant)

and therefore the abortion would have been within those permitted by art. 86, section
2.

408 Case No. 37618/2008
409 Case No. 3222/2012

410 Case No. 10167/2012 and similar Case No. 7668/2010

41 Art. 74 Civil Code: “If they die before being completely separated
from the maternal womb, will be considered as if they had not existed”
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res that are trapped in the punitive system, since "it is requested that Legal Medicine
send the examination to the toxicology laboratory so that it can send the expertise
to a parsley stalk" 412 The method of introducing parsley into the vagina and taking
an infusion of it is one of the most unsafe and dangerous methods of abortion used
by women of the popular classes of the province and to which Disatnik has also
referred (see the introduction of this work).
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The obstacles to prosecution that these types of cases encounter
within the framework of a criminal process that respects guarantees
frequently arise from the filing decrees, and this is due to the very
characteristics of abortion: it is carried out in private settings and on
the woman's own body, which is why it sometimes ends up constituting
the only evidence of the performance of an abortion. The principle of
innocence and the right to defense (art. 18 CN, art. 8.2, para. g ACHR413;

42 Case No. 10359/2010

413 Article 8. “Judicial Guarantees: (...) 2. Everyone charged with a crime has the
right to be presumed innocent until legally proven guilty. During the trial, everyone
has the right, in full equality, to the following minimum guarantees (...) g. right not to
be compelled to testify against himself or to plead guilty (...)"
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art. 14.2, ICCPR414) expressly contain the prohibition of “self-incrimination”:

“(...) so that the statements of the accused represent
the practical realization of the right to be heard, (as an
integral part of the right to defense) the National Constitution
has prohibited all forms of coercion that eliminate the will
of the accused or restrict the freedom to decide about what
is convenient or what he wants to express. This is the true
systematic location of the rule that provides that 'no one can
be forced to testify against himself' and forever eliminates
‘all kinds of torment' (CN, 18): it constitutes the accused as
an eventual organ of information or transmission of
knowledge, as an uncoercive subject of the procedure,
whose freedom of decision in this sense must be respected”
(Maier 1999:563).

The prohibition against testifying against oneself is not limited to confession; it
is also a principle that extends to physical demonstrations of guilt, when these
demonstrations are not the result of the woman's free decision, either during the
process or in concomitant or previous stages:

“With regard to the guarantees contemplated in Articles
8.2 and 8.3 of the American Convention, the Court observes
that although they appear to be granted to persons subject
to judicial proceedings (Article 8.2) or accused within the
framework of the same (Article 8.3), in the Court's opinion
they must also be respected in procedures or actions prior
to or concomitant with judicial proceedings which, if not
subject to such guarantees, may have an unjustified adverse
impact on the legal situation of the person in question” 415.

“4Art. 14 (...) paragraph 2. Everyone accused of a crime has the right to be presumed

innocent until proven guilty according to law (...) g) Not to be compelled to testify against
himself or to confess guilt (...)

415 Case of Maritza Urrutia vs. Guatemala. Judgment of November 27,

2003 Series C No. 103. Para. 120



Machine Translated by Google

200 Checkmate the Queen

In this regard, in an abortion case, the Supreme Court of 416 resolved confirming
Province of Formosa the nullity of the
procedural actions of the case for having been carried out in violation of the
prohibition of self-incrimination:

“(...) the statements made by the accused and the evidence of bodily
traces of the crime constituted a direct consequence of her need for
medical assistance, which cannot be used as an opposable means of
transmitting knowledge to the police authorities, that is, as an element that
enables the deployment of state prosecution activity. Therefore, this
knowledge was acquired without the person involved being able to freely
choose whether to publicize her criminal act or not. This decision was

compelled by her vital need.”

"The accused was the only source of transmission of knowledge of
the illicit activity, who involuntarily provided the relevant information of the
case by showing her physical appearance and explaining the alleged
cause, with no other option than the certain risk of serious harm to her
health or even her life, to a doctor who, despite his status as a public
official, had the fundamental mission of providing her with assistance"417.

We have seen that no cases can be brought based on a violation of medical
confidentiality, and that the duty of confidentiality does not distinguish between post-
abortion care. International experts have even agreed that the possibility of bringing
cases based on a violation of confidentiality may constitute torture or cruel, inhuman,
and degrading treatment, while also violating the right to health of women who
refuse medical care for fear of being reported .

The Supreme Court of Justice of the Nation has stated that:

“The constitutional guarantee of defense in court includes the right to
obtain a prompt ruling within

46 V., SV, s/abortion - Ruling No. 3388/09 - STJ - Resources Sec.
4“7 Vote of Dr. Arminda del Carmen Colman, considering IX.
418 See the chapter in this work on extra-conventional mechanisms.
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a reasonable period (Rulings: 287:248; 289:181; 305:913, among many
others), since the unjustified delay in the resolution of disputes implies that
rights may remain indefinitely without their proper application, with serious

and irreparable harm to those who invoke them” 419.

To determine when a “period is reasonable,” the IACHR has
developed certain standards through jurisprudence:

“Article 8.1 of the American Convention establishes

"as one of the elements of due process that the courts decide the cases
submitted to them within a reasonable time. In this regard, the Court has
considered it necessary to take into account several elements to determine
the reasonableness of the time period in which a process is carried out: a)
complexity of the matter, b) procedural activity of the interested party, c)
conduct of the judicial authorities and d) impact generated on the legal
situation of the person involved in the process. However, the relevance of
applying these criteria to determine the reasonableness of the time period

of a process depends on the circumstances of each case"420.

“The reasonableness of the time limit must be assessed in relation to
the total duration of the criminal proceedings. In criminal matters, this time
limit begins when the first procedural act is filed against a specific person as
the probable perpetrator of a certain crime and ends when a final and

binding judgment is issued.” 421

The time periods observed in this type of case show the
following results: only 14% were processed (at least until the ar-

419 CSJIN A, 210, XLIX of May 22, 2013. Consideration 4th.

420 Case “Anzualdo Castro vs. Peru” Judgment of September 22, 2009 Series C Case No. 202 Para. 156. (In the same sense Case Valle
Jaramillo et al. v. Colombia Judgment of November 27, 2008; Case Bayarri vs. Argentina Judgment of October 30, 2008, Case Barrios Family vs.
Venezuela Judgment of November 24, 2011, Case Forneron and Daughter vs. Argentina Judgment of April 27, 2012, Case Furlan and Family vs.

Argentina Judgment of August 31, 2012)

421 Case “Baldedn Garcia v. Peru” Judgment of April 6, 2006 Series
C Case No. 147 Paragraph 150
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goat) within the period established by the Criminal Procedure Code,
while 80% exceed this period. No data is available for the remaining 6%.

Following the guidelines outlined by the Inter-American Court of
Human Rights, if we consider that the cases are not complex, there is
only one person accused, there are no complaints, the instance only
depends on the impetus of the prosecutor's office, and the impact
caused to a woman subjected to a process that does not definitively
culminate in the dismissal, and causes her the continuous burden of
not being able to disassociate herself from a criminal case, which
forces her to recall a private and painful event due to the insecurity and
secrecy that surrounds it and has been socialized in the most
stigmatizing way, such as a criminal process; it can be concluded that
the majority of cases are not processed within a "reasonable time."

Plazos de instruccion de las causas por aborto
propio. Periodo 2008/2012

5B

Cantidad de causas
e n s o b B

15diasa2 3aémeses Tal8meses 2 a3afios 3 a4 afos Sin datos de
meses fecha

Tiempo de Instruccion

2. d) Causes Instigated for Abortion Against the Will of the Pregnant
Woman (Art 85 inc. 1)

Only two cases correspond to forced abortions, with a processing
period of two years in the one that ended in dismissal422, and 10
months in the one that was archived423 due to lack of evidence.

422 Case No. 30403/2008
423 Case No. 14420/2009
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Although forced abortion is an act of gender violence, it is noteworthy that both
cases took place in that context, as the abortions were induced within the framework
of other acts of violence against the victims: the dismissed case was carried out in
conjunction with the "aggravated homicide" of the woman and in the case archived

due to lack of evidence, violation of domicile and threats were also reported.

2. e) Cases Instigated against Third Parties for Induced Abortion with the Woman's
Consent (art. 85)

These cases are only four, two were being processed before the investigating
courts424, one had been filed due to the statute of limitations on the criminal
action425 and the other was dismissed426. The cases in process had been
processed for four and three years respectively, while the other two were processed
in periods of less than 6 months.

These cases show the characteristic that there are several people reported, it
is unknown if among these there are health professionals or not, since another
consequence of the illegality of the practice is that those who perform abortions on
request are often not doctors, therefore, the risks for women are multiplied, because
they go to people without technical training, given the impossibility of paying for a
health professional, who due to the illegality of the practice and the possibility of
being disqualified (art. 86 1st para.), charge figures impossible to pay for the
majority of these427.

The Special Rapporteur on the Right of Everyone to the Enjoyment of the
Highest Attainable Standard of Physical and Mental Health highlights that
criminalization not only affects women, but also people who perform abortions,
whether medical or not, and recommends that these should not be criminalized
either, while recalling that they could not be criminalized because they could not be
used con-

424

Case No. 11098/12 and 19006/08
425 Case No. 12543/2011 (the reported incident had occurred in 2001)

426 Case No. 21228/2010

427 Although the use of misoprostol for abortion has become more widespread in
recent years (Carbajal, 2010:6), the economic cost of a box ranges from $300 to $400, but
access and forms of use are still far from becoming widely popular, while the approximate
cost of a surgical abortion with the participation of a health professional is currently
between $2,000 and $3,000 pesos.
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bring the evidence obtained in violation of the prohibition of self-
incrimination of women who have had abortions428.

3. Conclusions

There is no element within the gender system that demonstrates
the extent to which the law mandates it, other than the criminalization
of abortion, which effectively implies imposing motherhood as
destiny, forced pregnancy and motherhood under the threat of
deprivation of liberty. This is the most serious threat that can befall
any person within a state governed by the rule of law, given that, on
the one hand, criminal law is used, always as a weapon of last
resort, and on the other, because the penalties imposed make the
possibility of being deprived of liberty very real.

The criminalization that is being established is clearly sexist,
classist, and above all violent. It requires high doses of violence
against women to maintain itself, since making abortion just another
criminal policy of the State is ordering all women under its jurisdiction
to always be mothers, that it is always desirable and required that
they be. It functions as a tacit denial of citizenship because the
laws that punish abortion reduce women to mere receptacles for the
reproduction of the species, while denying them the basic right to
discern whether or not they want to be mothers, since the State has
already decided for them.

The system also shows us its sexism and classism because it is
invariably directed towards women, holding them exclusively
responsible for the result of the exercise of their sexuality, which is
not the case with men in any case, and only those who, for socio-
economic reasons, cannot ensure impunity for an abortion
performed in safe conditions without the risk of being reported, will
be held criminally responsible.

428 See the chapter on extra-conventional mechanisms in this same book.

429 Alda Facio teaches that: “Sexism is the belief, based on a series of myths
and mystifications, in the superiority of the male sex, a belief that results in a
series of privileges for that sex that is considered superior. These privileges rest
on keeping the female sex at the service of the male sex, a situation that is
achieved by making the subordinate sex believe that this is its “natural” and only
function” (FACIO, 1999).
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A perverse cycle is thus formed in which, due to the costs of a safe, clandestine
practice, only poor women in desperation turn to unsafe but affordable methods.
These methods result in them ending up in public health centers to save their lives,
where they are criminally prosecuted and prosecuted. The social injustice posed by
this system "tells us who is included in and who is excluded from the circle of those
entitled to fair distribution and mutual recognition" (Fraser 2008:42), making it
incompatible with a democratic system.

Thus, international human rights law calls on States to decriminalize abortion in

light of the multiple violations of women's human rights caused by these regimes.
While the right to health has been more developed, the dimensions of autonomy
and equality have taken on greater relevance, as has the development of women's
human right to live a life free from violence. This places the Argentine State in a
position of international responsibility, as the multiple violations of various human
rights resulting from criminalization have not been prevented, remedied, or even
mitigated by any of the State's powers.

Also remembering that, to date, the prohibition of abortion has not resolved
maternal morbidity and mortality, nor the number of abortions performed, and has
only contributed to the systematic violation of the human rights of hundreds of women
and adolescents.
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Conscientious objection as a tool for
majorities430

Soledad Deza

“Our body is our own work and that of others. It is a source
of choice and social pressure. It is beauty and ugliness. It is fear
and freedom. That's why the history of the world and our quest
for freedom is written in the history of our body.”

lvone Gebara431

1. The problem of objection in matters of sexual,
reproductive and non-reproductive rights

Women's reproductive and sexual rights are established
in one of the fundamental pillars of its autonomy.

Motherhood as destiny and the reproductive role as a gender
stereotype inextricably associated with the feminine are edges that
impede the emancipatory overtones required for the construction of
equality from the start and full citizenship for women.

(Non) reproductive rights, meaning those whose enjoyment is
realized through access to health care

My thanks to Marcos Arias for so many talks on the subject, without raising any objection.

430 This work is part of a more in-depth investigation on the topic that | am carrying out in
my thesis "Conscientious Objection: Own Beliefs and Violence of Others" of the Master's Degree
in Gender, Society and State (PRIGEPP- FLACSO).

431 Brazilian philosopher, theologian and feminist.
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For the purposes of contraception (tubal ligation, obtaining
contraceptive supplies) and contraception (emergency contraception
and non-punishable abortion), they are essential to return control

to women over their own bodies and recognize them as the
architects of their own biography.

However, in our country there is great resistance to recognizing
the full exercise of these rights and thus facilitating the development
of girls, adolescents, and women in our society as truly autonomous
moral subjects.

Termination of pregnancy is criminalized in Argentina, except in
cases of pregnancies that pose a risk to the woman or those
resulting from rape. Only in these cases is abortion legal.

While one might logically think that, given that it is legal, access to this right
would not present any problems, the truth is that in Argentina, access to legal
abortion is difficult in almost all of its territory. But the cultural resistance in the
Northeast is perhaps the most acute when it comes to recognizing this right and, in

general, any attempt to bring reproductive justice and autonomy to women.

One of the most common obstacles is conscientious objection
expressed by health professionals working in the public health care
sector, whether in hospitals or primary care centers (CAPS).

Those who conscientiously object in these cases argue, with
varying but somewhat consistent, religious reasons, primarily
Catholic. A preliminary clarification is that those who object to
abortion are equally intensely opposed to performing the medical
practice of terminating a pregnancy, providing health information,
and even addressing post-abortion situations.

Focusing exclusively on the area of public health care provision,
this right to object authorizes the medical team to exercise the
power to obstruct a third party's access to health care and to limit
the reproductive freedom of another, putting their own religious
beliefs before the legal obligations to provide health care, which is
why the State has included them in its staff of agents.

But the impacts of conscientious objection not only translate
into an impact on the patient's life in terms of omission or withholding
of health care, but it also ends up being configured



Machine Translated by Google

Health, autonomy and reproductive freedom in Tucuman 215

the situation when observing the violent nature that this medical
conduct can take according to the provisions of law 26.529 and 26.485.

This tension between the freedom of the health provider to freely
profess a religion vs. the reproductive freedom of the health user in
the public sphere of its provision, demands a distributive analysis432
of the conflict, of the “weight” of each of the rights at stake, of the
underlying discourses, of the actors involved and of the context
surrounding the tension.

Furthermore, a gender perspective requires analyzing the specific
conditions under which women arrive at the "hospital door" to access
healthcare.

2. Addressing the discourse on conscientious objection
and abortion after the FAL ruling

Conservative sectors of our society, following the ruling "FAL s/
Medida Autosatisfactiva" issued by the Federal Court in March 2012,
are weaving a confusing discourse on how to exercise the right to
freely profess a particular religion and are giving conscientious
objection a robustness it does not have, with the sole purpose of
creating obstacles to medical practices that have to do with a woman's
choice not to reproduce.

This misappropriation of a noble institute such as conscientious
objection led me to think about what its content really is and, therefore,
what the healthy limits should be for invoking it, in order to unhinge
an institute that appears to be in-cardinated and even dangerous due
to the impact on other people's lives that it is capable of legitimizing.

The objective then is to show the complexity of the phenomenon
and the absence of an obvious answer, especially when it comes to

432 Alviar Garcia, Helena and Jaramillo Sierra, Isabel C. (2012) “Feminism
and Legal Criticism”. Law and Society Collection. Ed. Siglo del Hombre.
Universidad de los Andes. Bogota, Colombia. In their work, both authors propose
a distributive analysis of law as a critical alternative to the liberal legalism that
dominates approaches to law both within and outside of litigation. The tool of
distributive analysis of law proposes drawing on the contributions of feminism to
the critique of liberalism to achieve a tool that avoids the mechanical application
of the norm and resorts to the analysis of the contexts surrounding conflicts.
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of behaviors that endanger the secular nature of the State and
the consolidation of the newly recognized rights and freedoms.

The tragedy of Antigone433 has been used throughout history
to highlight the harm that a state (embodied in Creon) can inflict
on its citizens when it fails to respect their religious needs.
Nussbaum points to this problem, which in the United States is
identified as a need for adaptation434, as a hallmark of the
modern liberal state and, in general, of all democratic
governments whose norms are the product of decisions made
by majorities. In its commitment to safeguarding the private beliefs
of its citizens from the weight of the public, the state creates a
space of permission for the "delicate acceptance of the scruples
of conscience and justice for minorities."

433 Myth of Antigone: After the tragedy of Oedipus and Jocasta, in Thebes,
Jocasta's brother, Creon, reigns provisionally.

When Oedipus's sons, Eteocles and Polynices, come of age, they both dispute
the throne of Thebes. Polynices leaves Thebes and assembles an army with
which he attacks the city defended by his brother Eteocles. The two armies send
seven captains to confront each other. The drawing of lots forces Eteocles and
Polynices to fight, and the two brothers kill each other in the battle. Creon decrees
that Eteocles' body, having died fighting for Thebes, be buried, but that Polynices'
body be left unburied for having attacked the city. He decrees the death penalty
for anyone who attempts to bury Polynices. Antigone does not agree with the law
promulgated by Creon; she finds it unjust and considers it a sacred duty, above
the laws of men, to bury her dead brother. So she decides to try to bury her brother,
despite her sister Ismene's advice against it, for fear of bringing the full force of the
law down on her. The guards catch Antigone burying Polynices' body, arrest her,
and bring her before Creon, who punishes this disobedience with death. Antigone
is taken to a cave and locked there until her dying day. The tragedy ends with
Creon lamenting, holding himself responsible for the deaths of his wife and son.

434 Let us recall that in the United States, regarding religious freedoms and
the secular nature of the State, there are two distinct protections that preserve the
latter. On the one hand, a non-establishment clause, by virtue of which the State
cannot have any norm or be the agent of any act that externalizes or manifests a
religious preference. This is intended to avoid creating conditions of inequality
between citizens of different religions, or even those who are inclined not to profess
any religion, which would arise from strengthening one cult over another, based
on the openly expressed state preference and/or the public support of a religion.
And on the other hand, since the State is prohibited from pronouncing or favoring
specific religious practices, the attention to particular cases that require special
consideration of the weight that this non-establishment may have on a person, is
why there is the adaptation clause through which, expressly recognizing the
attribution of conscience, the State adapts reality so that it is livable for the person
who has made the request (a kind of conscientious objection).
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who live in the world of majorities” (2009:181), and assumes that
freedom of conscience drives principles such as freedom of worship,
equality and equal respect, protection of minorities, neutrality of the
State, separation, adaptation and non-establishment. Historically,
policies have been defined according to the parameters of the
majorities, imposing “a tragic burden” 435 (2009: 125) on a few.

That was the origin of conscientious objection, to preserve the
integrity of the conscience of those who, in the democratic game of
majorities, found themselves before a law that reproduced the tragedy
of Antigone.

Reluctance to respect laws that are considered unjust, rules that
are deemed inconsistent with the righteous mandates of one's beliefs,
or public duties that are at odds with one's personal convictions are
nothing new. What is important is to pause and consider under what
parameters this type of behavior can be considered legitimate.

Recognizing each person's certain scope of action, allowing them,
through express recognition by the State, to deviate from the legal
status quo in order to maintain their own conscience, can be valuable.
But using one's own conscience to evade fulfilling obligations and
harming third parties along the way may be the unintended end that
nullifies the exception.

Under the parameters of social justice, it could never be required
that the cost of indemnifying a conscience or the religious faith of an
objector be borne by the freedom and autonomy of third parties, much
less if those third parties are lagging behind in terms of equality.

In other words, the limit for resisting, for reasons of conscience, an
obligation of any kind legitimately assumed, is possibly given by the
damage that is inflicted on third parties/

Thus, with that resistance. And in the context of abortion situations,
those outsiders who are unfairly affected by the conscience of health
sector agents turn out to be women in a particular context that
encompasses vulnerability and inequality.

4% Nussbaum, Martha (2009) “Freedom of Conscience. Against Fanaticism.”
Ed. Tusquets. Spain.
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3. Construction of conscientious objection

3. a) Legal discourse

When addressing the issue of conscientious objection, it is often mistakenly
thought of as an autonomous right and the concept of freedom of worship is left aside
as the right of every person to freely profess a particular religion (or not profess any),
to maintain it or change it without interference from the State or third parties.

Conscientious objection, as a situation that allows one to avoid fulfilling an
obligation or that grants exceptional recognition of the possibility of exempting
oneself from a duty, is not a prerogative that forms part of fundamental rights. There
is no provision in our Constitution that formally recognizes conscientious objection as
a right.

What does exist is the right to freely profess a religion.
At the international level, Article 12 of the American Convention on Human Rights
provides that:

“1. Everyone has the right to freedom of conscience and religion.
This right includes freedom to maintain or change his or her religion or
beliefs, and freedom, either alone or in community with others and in
public or private, to profess and disseminate his or her religion or beliefs.
2. No one shall be subject to any restrictive measures which may impair
the freedom to maintain or change his or her religion or beliefs. 3.
Freedom to manifest one's religion and beliefs shall be subject only to
such limitations as are prescribed by law and are necessary to protect
public safety, order, health, or morals, or the rights or freedoms of others.”

At the national level, freedom of worship is expressly contemplated in Article 14
of the Argentine Constitution, which establishes:

“All inhabitants of the Nation enjoy the following rights in accordance
with the laws that regulate their exercise;
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know: to work and engage in any lawful industry; to navigate
and trade; to petition the authorities; to enter, remain, travel
through, and leave Argentine territory; to publish their ideas
in the press without prior censorship; to use and dispose of
their property; to associate for useful purposes; to freely
profess their religion; to teach and learn.”

Along the same lines, at the provincial level of Tucuman, Article 27 of the
Constitution of the Province of Tucuman establishes that: "The right of every person
to worship God freely and publicly, according to the dictates of his conscience and
subject to the provisions of morality and public order, is inviolable within the territory
of the Province."

But really, what should be understood by freedom of conscience?
and what would be the conduct that would qualify as an objection?

The idea of freedom of conscience has an intangible character that makes it
difficult to define, especially in current times where democratic pluralism and respect
for the diversity of worldviews are supposed to prevail.

For the Royal Spanish Academy, the term "conscience" designates both the
human being's capacity to recognize himself in his essential attributes, as well as his
reflective knowledge of things, the mental activity that only he himself can access,
his process of mental representation of the world, or his inner knowledge of good and
evil. From the perspective of political and legal sciences, the conceptual effort
surrounding this notion and its practical consequences revolves precisely around this
last aspect, the idea of moral conscience, or the knowledge of moral norms or rules
and the development of individuals' fundamental convictions.

Freedom of conscience is usually recognized as having a close link with freedom

of religious belief or with a religion itself436. Pauline Capdeville437 defines freedom
of conscience as

436 Note that the Constitution of Tucuman expressly refers to God when considering the right to
freedom of worship, which may reveal a bias of favoritism even for certain religions or cults that have God
as a representative, over others that do not, that have several divinities or that do not have any.

“ Capdeville, Pauline (2013) “Secularism and Freedom of Conscience.” Jorge

Carpizo Notebooks Collection for Understanding and Thinking About Secularism. UNAM, Mexico.
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Freedom of conscience as "the possibility, for individuals, to define
their own systems of morality and their application in specific cases.
In this sense, freedom assumes a deeper commitment than the
freedom to hold ideas or opinions" (2013:6). The latter is used to
differentiate religious freedom from freedom of thought and freedom
of expression.

Martha Nussbaum (2010), an American philosopher, understands “conscience" as the
faculty of human beings with which they search for the ultimate meaning of their lives
and guide their inner search. This author, in turn, relates freedom of conscience with
equality and with the idea of the dignity of the human person, as the recognition of their
moral autonomy as the source of their rights and freedoms. However, she points out that
when the demand for freedom of conscience and religion is deployed in the face of a
legal mandate, or when it seeks to exempt a person from an obligation imposed by law by
invoking the affectation of conscience, the situation becomes more complex, and this is

the case with conscientious objections.

The so-called first-generation rights, civil or political, which
include those related to the exercise of freedom, impose on the
State an obligation to refrain from interference. In other words, in
this case, the creation of the necessary conditions to ensure the
free, self-referential, and uncoerced practice of a particular religion.

However, this should not lead us to affirm that this freedom of
conscience implies in itself the right to object on the basis of
conscience, since what was originally recognized as the fundamental
right to freely cultivate one's own belief or religion could quickly
translate in some cases into a right to impose one's own belief on
others, thus destroying the area of freedom that the right itself is
intended to guarantee.

It is thus, under the protection of a privileged situation, that
conscientious objections for religious or conscientious reasons
have seen a significant increase in recent decades.

From the most classic postulates such as the rejection of military
service, paying honors to national symbols, and rejecting blood
transfusions, society has migrated to more complex situations with
new cases, such as the rejection of marriages between people of
the same sex, the undignified treatment of transgender people, or
the repudiation and impairment of rights to
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time to recognize a legal status for cohabitation between men and women and
include celebrating the marriages of diverse couples 438.

These situations may seem exceptional in societies that protect the ideals of
freedom and equality through a system of guarantees, but when it comes to sexual,
reproductive, and non-reproductive rights, it is a topic that has spread far more
than is healthy.

A tool, then, originally conceived to protect distressed minorities, to guarantee
equality among citizens, to lighten the burden of consciences burdened by decisions
unjust to one's beliefs, and above all, to resist the oppression of certain unjust
decisions made by the majority, of which some are not part, cannot be
misappropriated and transformed into a tool to annihilate the reproductive rights of
poor women. This would be contradictory to the very terms of its creation.

It is therefore necessary to define the circumstances under which a failure to
fulfill a certain duty should be recognized and to determine which behaviors could
be considered conscientious objection and which could not. To do so, it is
necessary to turn to the other aspect of legal discourse that gives rise to this idea:
jurisprudence.

3. b) Jurisprudence, creator of the “conscientious objection”

Argentine society has brought various petitions from conscientious objectors to
the Courts, and although the Jurisprudence has dealt with the vast majority of these
cases, the truth of the facts is that it has only substantively recognized the possible
existence of the affectation of one's own conscience as a situation of tension, but
it has not specifically recognized the right to object of any of the actors.

Thus begins a jurisprudential recognition of this type of privileged situation that
legitimizes certain people, under certain circumstances, in order to certain reasons
of

438 “Gay marriage: conscientious objection projects promoted in some provinces”, article
published on 08/03/2010 in the newspaper La Nacion (available at http://www.lanacion.com.ar/
1290869-matrimonio-gay-impulsan-proyectos-a-favor-de-la-objecion-de-conciencia-en-algunas-
provincias) last consulted on 07/18/2013.
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conscience, to deviate from the common obligation because they consider that the
questioned rule imposes too heavy a burden on some, as happened to Antigone.

The first cases of conscientious objection involved military service, and members
of Jehovah's Witnesses initiated lawsuits that were consistently rejected, penalizing
the objectors. The issue reached the Supreme Court during the military dictatorship
in the Lopardo Case (1982). The appellant's initial argument was that he was entitled
to the exemption from military service provided for in Law 17,531 for "seminarians
and ministers of officially recognized cults." However, the Court did not recognize
this status, which he did not possess. Nor did it admit conscientious objection, given
that Article 21 of the Constitution obliges all citizens to "arm themselves in defense
of the Fatherland," which was then considered an inexcusable duty. The doctrine of
the "Lopardo” Case 439 was the basis for numerous convictions of young Jehovah's
Witnesses by military courts.

In the "Portillo” case, the objector was a young Catholic, whose objection
stemmed from his deep conviction that military activity contradicts the Fifth
Commandment. He was therefore willing to serve his country, but in unarmed civilian
service. The majority of the Court expressly accepted that both the duty of defense
and the right to religious freedom are relative, and held that the two must be
harmonized and the reasonableness of their regulations examined.

Although it resolves to recognize the possibility of certain exemptions in relation
to freedom of worship and religious freedom, it establishes important requirements
to validate an exceptional situation.

Firstly, even though the possibility of performing military service in a manner
other than the use of arms is recognised, the right to exempt oneself from military
service is not recognised. Furthermore, the Court points out as an important fact the
lack of tension between rights, indicating that the true conflict is between the right
and duty of a citizen441 and that the special circumstances surrounding the case,
peacetime and non-peacetime,

4% SCJN in the "Lopardo" ruling (304-1524). Reiterated by the Court in the "Falcon”
case, decided on June 21, 1983 (ED 105-349).

440 SCJN in “Portillo” Ruling of 04/18/1989
441 SCJN in “Portillo” Ruling, op. cit.
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war, allow for a margin of analysis that would not be possible under
other circumstances. It also notes that the legal scope of a religious
dogma is not at stake since the Court lacks jurisdiction to analyze
religious dogmas442 and, delving into conscientious objection
itself, the Supreme Court states that:

the recognition of the right to be excluded from service

"The obligation to bear arms due to conscientious objections must be the
result of a thorough accreditation and scrutiny of said reasons. In this
sense, it seems necessary that whoever invokes it must do so sincerely
and demonstrate that the obligation to bear arms causes him a serious
conflict with his religious or ethical beliefs contrary to any armed

confrontation."443

A posteriori, in the ruling "Sisto Verénica", issued in February
1998, a married couple attempted to use this same exceptional
device and appeal to conscientious objection with the purpose of
obtaining a marginal annotation in their respective marriage
certificate that would account for the renunciation of the divorce
regime and that therefore, they expressly declined the possibility of
dissolving their bond that the new legislation provided.

The argument with which they brought the petition to court was
that this rule violated the right to religious freedom and conscience,
imposed a single marriage model, invaded the sphere of personal
privacy of individuals, affected the principle of equality before the
law and the American Convention on Human Rights.
ratified by Law 23.054 — by adopting a discriminatory attitude and
ordering the dissolubility of all marital ties.

In this interesting ruling, the Supreme Court rejected the claim
and presented arguments that refer to the will of the legislator over
that of the respective cult and individual conscience, to the
existence of a multiplicity of beliefs by virtue of which it would not
be appropriate to accept one and discard others444, to the
discretionary nature of divorce as an argument that makes it eligible and not oblig

442 “Portillo” Judgment Consideration No. 12.
443 “Portillo” Judgment Consideration No. 13.
44 SCJN, “Sisto Veronica” Ruling of 02/18/1998
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tory445 and on the importance of the popular will reflected in the
laws beyond religious dogmas446, whose application requirement
for cases of civil life would entail “a disproportionate expansion

of the scope of religious principles to the framework of public order
of civil society”447 .

But perhaps the most important part of this sentence is the one
that marks a secular position and recognizes that the economic
support of a certain cult (the Catholic cult in our case) does not
imply an identification of the State with the postulates of said
Church448

The Jehovah's Witnesses Association also filed a lawsuit
against the Neuquén Ministry of Education to exempt two students
from a school from complying with the regulations requiring them
to worship national symbols, arguing conscientious objection.
While on this occasion the majority vote decided that there was
no procedural "case" to decide, the dissenting vote of Dr.

Haighton de Nolasco is interesting because she maintains that

“

the so-called conscientious objection, understood as
the right not to comply with a rule or order of the authority
that violates the intimate convictions of a person,
provided that such non-compliance does not significantly affect

445 Supreme Court of Justice, “Sisto Verénica” Ruling , Considel’ing No. 19: "The appellants' claim
that the consent expressed in the civil ceremony be irrevocable in order to conform to
canon 1057, second paragraph, of the Code of Canon Law demonstrates a
disproportionate expansion of the scope of religious principles to the framework of the
public order of civil society. Law 23,515 has contemplated the possibility that spouses
may reach a mere personal separation, without any state consecration of a limitation
being noted, a situation that does not arise in this case since the challenged provision
does not impose or oblige the eventual dissolution of the marital bond."

46 SCJN, “Sisto Verdnica” Ruling, Recital No. 12.

447

SCJN, “Sisto Veroénica” Ruling, Consideration No. 19 op. cit.

SCJN, “Sisto Verénica” Ruling, Considering No. 16 “That arts. 2 and 14 of the
National Constitution invoked by the appellants in support of their right to enter into an
indissoluble marriage, lack a direct relation to the case, since they refer to freedom of
worship and the support by the State of the Roman Catholic Apostolic cult respectively,
a circumstance that is not sufficiently demonstrative that the drafters of the Magna
Carta had contemplated an absolute identity of the State with the postulates and method
of regulation of marriage of the aforementioned church, to the point of preventing in a
generic and absolute manner any dissolution of their marital bond due to divorce”

448
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the rights of third parties or other aspects of the common good. This is
consistent with the common doctrine that freedom of conscience, in its
exercise, finds its limit in the reasonable demands of just public order
(Rulings: 304:1524).

Furthermore, as established in Fallos: 312:496, when the constitutional
status of conscientious objection was recognized for the first time, the

person invoking it must prove the sincerity and seriousness of his
beliefs” 449.

Conscientious objection has also been litigated in matters of
electoral obligations, without success. In our country, there is an
evangelical group whose members, based on the biblical conviction
that authority comes solely from God and that He is the only
source with sufficient wisdom to choose leaders, demand their
exclusion from the electoral rolls and request that they be released
from the electoral obligation to vote. In 1991, the National Electoral
Chamber450 ruled unfavorably for the petitioner, and the Supreme
Court of the Province of Santa Fe also rejected a claim451 based
on the need to harmonize fundamental rights so that they do not
neutralize each other, but noting that there was no conflict between
two rights, but rather between a right—freedom of conscience—
and a duty—suffrage.

Without going too far, our province has been the scene of a
case of conscientious objection that was favorably received by the
courts in Argentina, the only one that was favorably received,
according to some doctrine452. In the “Alperovich” case453, the
Jewish candidate for governor, later elected as such, raised the
invalidity and inapplicability of the rule requiring him to take an
oath “by the Holy Gospels.” The authors point out that although the

449 Supreme Court of Justice of the Nation (SCJIN), in the ruling "Association of Jehovah's Witnesses

vs. Ministry of Education of Neugquén" in the dissenting opinion of Dr. Elena Highton de Nolasco. Considering
No. 13

450 CNE in “Pieroni” ruling, ED 142-555.

451 CSSF in ruling “Holder, Joel Archie on unconstitutionality appeal”, ED
162-290 and JA 1995-11-396.

452 Martin Sanchez, Isidoro and Navarro Floria, Juan G. (Coords.): Religious freedom in Spain and
Argentina, Spanish University Foundation (2006) Madrid, pp. 314/326.

453 CCont. Adm. Tucuman, room |, 5/2/03, “Alperovich, José v. Superior Government of the Province
of Tucuméan s/amparo”, ED 7/4/03, p. 18
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Although the case did not formally classify the claim as conscientious objection, the
Court did consider this aspect in its ruling.

The “Armella” 454 ruling , while opening the door to conscientious objection in
the workplace and making visible that conscience has a broader meaning that could,
in special cases, extend to the ethical, philosophical or moral convictions of a subject,
in the same way that previous rulings on the subject rule it out for this specific case.

Recall that the actor had refused to allow General Antonio Domingo Bussi, a
notorious repressor at the time of the trial, to board an Aerolineas Argentina flight (his
employer). As a result, Armella was sanctioned, and the court that reviewed his
case, while recognizing the objection as valid, which went beyond the religious
aspect but compromised morality, did not find his actions legitimate because they had
infringed on the rights of a third party.

Recently, the ruling “FAL"455 issued by the Supreme Court addresses the “right
to conscientious objection” in the case of non-punishable abortion of a raped woman
and establishes a series of requirements for it to be exercised by health professionals.

Within the framework of this judicial pronouncement, the creation of a Registry of
Objectors, the impossibility of “institutional” conscientious objection , the need for
beliefs to be authentic , the requirement for the Provincial States to issue Medical
Protocols or Guides that serve as a legal framework, and the obligation of the State
to have human resources for the respective medical practices in a “permanent and
immediate” manner was specifically indicated , 456 among other requirements
intended to prevent the exercise of this supposed right by doctors from having the
virtue of preventing raped women from enjoying their right to terminate a pregnancy.

Perhaps it would be useful to pause to reflect on the importance of the rights at
stake and the pressures of the strategic actors interested in the outcome of the FAL
ruling, as a way

454 CNT, in the “Armella” ruling of 10/26/2000.
45 SCJIN in re “FAL s/Medida Autosatisfactiva”. Judgment of 03/13/2012.
456 “FAL” fault op. cit Considering No. 31
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to understand what the reasons would be for which the Supreme
Court, ex officio — without any conscientious objection raised —
decides to assume an effect of resistance on the part of the
medical community and it could be said that it “regulates” a
situation that until then had required an express request.

Considering the political nature of motherhood and reproduction
can provide an insight into what non-reproductive rights imply for
society and, therefore, why objections are made easier in cases
that question this motherhood.

4. What the discourse puts into play: sexuality and motherhood

It would be naive of us to think that conscientious objection
aseptically questions the consciences of physicians or that it refers
exclusively to the fervent desire to freely profess a religion. The
objection analyzes other people's behavior within its own
parameters.

Conscientious objection to non-reproductive medical practices
is a behavior that invades women's autonomy as moral agents
and spreads a way of life to others. Abortion and objection form
an effective pairing to question not only the beginning and end of
life, but also, at its core, abortion challenges the validity of certain
political, social, and cultural assumptions on which the Argentine
State is founded.

To lift this deceptive veil of inclusion that presents the law as
“neutral” requires us to note, for example, that when abortion is
criminalized, women are criminalized (the man who fertilized the
woman with his sperm is irrelevant to criminal law); when
motherhood is imposed as destiny, a woman'’s life plan is affected
(a man has options that include recognizing the child, not doing
so, feeding it, not doing so, providing housing or not doing so,
providing clothing, education and care or not doing so, and for this
endless range of options, he has the complicity of a slow and
insensitive justice system with the urgent needs of mothers who
once did not want to be mothers but were forced by the State to
do so); when access to legal abortion cases is made difficult, a
woman’s autonomy is eroded; when the medical practice of
abortion is denied, a woman'’s reproductive freedom is violated;
and when someone who requests access to a right to which she
is entitled (non-punishable abortion) is mistreated, it is also a
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women who will turn to the clandestine circuit, unfortunately increasing the rates of
maternal death.

No matter how neutral the law may try to present the issue of abortion, it is a
women's issue, it occurs in women's bodies and it costs women their lives or their
freedom.

Accepting that legal discourse is capable of both constructing and destroying is
fundamental. Language constructs a given reality every day, just as we name it.
Or even just as we fail to name it. Law does the same.

Alicia Ruiz457, doctrinal scholar and Magistrate of the Court of Buenos Aires,
indicates that the law constitutes us, places us before another and before the law.

This prior constitution of the subject of law does not show gender sensitivity
and resorts to a supposed universal agent that would be the so-called “subject of
law” as comprehensive of women and men, and at the same time of all men and all
women.

To more fully identify the power of law in people's lives, it is sufficient to note
that through this normative system the State approves or disapproves family
models, promotes or dismantles life plans, delineates certain decisions as eligible
or discardable, and makes certain choices that could be assumed to be within a
sphere of private autonomy viable or unviable.

Consider that custody is currently granted to the mother exclusively in the case
of children under 5 years of age, that the marital home must be shared beyond the
spouses' agreements, that the family name must be that of the father, that marital
debt is a legal obligation, etc. These guidelines, which are projected onto people's
lives through laws, court rulings, the doctrine of experts and not-so-experts, the
policies implemented to regulate certain rights, and even the discourse that unites
ordinary people (commonly called the social imaginary), reveal a more or less
homogeneous consensus on what can be considered valid within a society; and
also on what is censored by the State, and therefore, becomes reprehensible as a
choice.

%7 Ruiz, Alicia, “The Legal Construction of Subjectivity is Not Alien to Women” in

“Gender in Law and Law in Gender,” ed. Haydee Birgin.
Ed. Biblos. 2000. Buenos Aires.
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In the case of Argentine girls, adolescents, and women, it is possible to identify
a right, as a system, that encourages motherhood, even when its promotion is not
completely open. This perspective is based on two issues.

On the one hand, sexuality has an almost imperceptible dividing line from
reproduction, and therefore, its weakening in terms of enjoyment is seen above all
in the lack of implementation of sexual education at all educational levels, in the
legal interference that has been foreseen in the opinion of parents/mothers as if the
right to sexuality were not autonomous until the age of majority and in the difficulties
of access to information on methods of contraception and protection against sexually
transmitted diseases and supplies for the case, especially in the most vulnerable
groups.

And on the other hand, there is a strong push by legal discourse in favor of
motherhood, which resorts to the harshest part of its system, the penal tool, to
convince women of all ages that prison is what comes after abortion.

Bonnam458 indicates that in Latin America, several ideologies can be identified
behind the discourse on the order of sexual and reproductive rights. These
ideologies are analyzed in what she calls "cognitive frameworks" (2004:11). These
cognitive frameworks are made up of various bodies of knowledge that converge in
the construction.

The "religious" framework (2004:11) is based on moral grounds and fundamentally
on Christian doctrine. This knowledge is embodied by actors belonging to
institutionalized and non-institutionalized ecclesiastical structures, such as pro-life
Catholic groups. The "biomedical” framework (2004:12) is based on natural, physical,
and biological grounds, generally supported by a discourse of authority based on
medicine, biology, genetics, ethics, and bioethics regarding health-related issues. A
third framework, called "political-national” (2004:13), is based on social grounds or
reasons of state that define what constitutes the good for the community.

48 Bonnam, Claudia (2004) “Sexual and Reproductive Rights, Reflexivity and Transformations of

Contemporary Modernity”. Paper prepared for PRIGGEP-FLACSO
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The important thing is to make it clear that all sectors interact in different cognitive
frameworks as a strategy to intervene (controlling or emancipating).

Recognizing that in the multisectoral configuration of the discourse that has to do
with reproduction, sexuality and abortion as a wedge between both concepts, dissimilar
interests are involved that share a common denominator, such as the intention to
intervene in the autonomy of women, is also accepting that this reproductive freedom
is devalued compared to that of men.

Accepting in the 21st century the existence (and political influence) of conservative
sectors from various backgrounds that develop theses, positions and discourses
aimed at convincing women who carry unwanted pregnancies to give birth is the most
brutal proof that the female body must still be the axis and object of public debates in
order to be emancipated.

To note that the repeal of Article 85 of the Penal Code is not included in the agenda
for reform of the Code, or that the State refuses to engage in political/legislative debate
on decriminalization, demonstrates how the status quo validates the lack of reproductive
freedom, fosters gender inequality, and legitimizes the control of women's bodies
promoted by various discourses.

Meanwhile, the autonomy and reproductive freedom of Argentine girls, adolescents,
and women is advancing spasmodically on issues such as contraception, demagogically
with regard to sex education, and, to say the least, with apathy on issues such as
contraception and abortion.

5. Conscientious objection and abortion in public health: a model to build

5. a) Putting borders

In the area of sexual and reproductive rights, conscientious objection is the claim of
a member of the health team who, invoking religious convictions, is expressed in order
to evade compliance with the legal obligation to provide information or health care.

However, because someone refuses to perform a tubal ligation, to provide
contraception, to indicate an-
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emergency conception or to provide the appropriate medication, to
perform an abortion in legal cases or to inform about the availability of
therapeutic alternatives, affects with its behavior in a concrete way the
sphere of autonomy of the user of the public health service, the question
is not so easy to weigh.

The doctor-patient relationship is asymmetrical in terms of power,
and when the "strong party" attempts to traffic "conscience," not only
is the right to dignified and respectful treatment provided for in Article
2, paragraph b) of Law 26,529 for patients at stake, but also the right
to reproductive freedom, the right to privacy, the right to a life plan, the
right to access healthcare, and the right to health of every woman are
jeopardized.

This commitment to fundamental rights undoubtedly justifies an in-
depth analysis of the legality of a conduct that translates, in the concrete
facts of public health care, into the lack of access for women to a
standard of freedom that is at least as important as the freedom that
the objector seeks to preserve.

In its FAL ruling, the Court outlined the specific guidelines within
which conscientious objection could operate for non-punishable
abortions in cases of rape. However, given the expansive nature of this
ruling that the Court itself recognizes in its fifth paragraph, these same
requirements must be considered applicable to all analogous cases.
That is, to all situations in which resistance to a medical practice
related to reproduction is at stake.

In order for the invocation of a particular belief or religion to force
compliance with a legal obligation, a duty or a public burden, the Court
requires that it not result in delays that ~ **° that the conduct of whom
hinder access to the

459 FAL Ruling “...an adequate system must be in place to allow healthcare
personnel to exercise their right to conscientious objection without this resulting
in referrals or delays that compromise the care of the person requesting the
service. To this end, it must be required that the objection be expressed at the
time of implementation of the protocol or at the start of activities in the
corresponding health establishment, so that every institution that deals with the
situations examined here has sufficient human resources to guarantee, on a
permanent basis, the exercise of the rights that the law confers on victims of sexual violence.”



Machine Translated by Google

232 Checkmate the Queen

medical practice and that it be expressed at the time of implementation of the
protocol or at the start of the establishment's activities. The need to create a registry
of objectors is also indicated, given that | infer that this type of requirement will allow
the State, as guarantor of public health, to be able to organize the human resources
at its disposal to provide healthcare.

The same applies to subordinating the objector's conduct to the need for formal
recognition and, where appropriate, ensuring that its exercise does not dissuade the
patient or delay access to healthcare.

But in addition to these requirements that the Court has outlined for objections in
cases of non-punishable abortion, other requirements are found in its precedents:
that the objection be “authentic”460, that it be subject to strict scrutiny for its
admissibility461, that it be confronted with the obligation of the State that would be
affected if it were considered that the person who objects out of conscience should
be exempted from fulfilling an obligation462, that a substitute duty be implied for the
person who evades a legal burden463, that it must be analyzed in the specific case
and at the request of each interested party464, that it is not based on

460 “Portillo” Ruling , op. cit. “...the petitioner’s sincerity has not been called into
question in the proceedings, nor is it disputed in this instance, and therefore it must be
considered proven.”

461 “Portillo” Ruling , op. cit. “The recognition of the right to be excluded from armed
service due to conscientious objections must be the result of a thorough accreditation
and scrutiny of said reasons. In this regard, it seems necessary that whoever invokes it
must do so sincerely and demonstrate that the obligation to arm oneself poses a serious
conflict with their religious or ethical beliefs, which are contrary to all armed confrontation.”

462 “Portillo” ruling , op. cit. “the State’s interest in the defense provided for in Article
21 must be assessed in order to weigh the potential interference that the lack of such
armed service may cause in achieving that goal.”

463 “Portillo” ruling , op. cit. “additional consideration should also be given to the
possibility that the purposes of defense may be satisfied in a manner that avoids the
aforementioned conflict of the petitioner's religious conscience, given his willingness to
perform substitute armed services.”

464 “Portillo” ruling , op. cit. “That, therefore, this Court concludes that it is appropriate
to recognize, as a principle, the right of citizens to have conscription service —Art. 21—
performed without the use of weapons, based on freedom of worship and conscience —
Art. 14— a right whose scope must be determined according to the circumstances of each
case. Likewise, it is also the conclusion of this court that, in light of the Fundamental Law
alone, there is no right, on the basis indicated, to exempt oneself from said conscription
service. Then, the appellant's refusal to
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to invoke the sole collision of the law with the Catholic religion465, that
professions of faith can only be valid in the religious sphere and not in the
civil sphere466, that they must not affect the common good or public
order467 and that the rights of third parties must not be compromised468.

This model of conscientious objection that the Court has been designing,
even without adopting it for specific cases, when put into operation in the
field of public health, is quite similar to the liberal egalitarian model
advocated by Marcelo Alegre who, like the Court, also recognizes the nature
of a "right" to what | consider implies for health personnel, a situation of
incompatibility to perform the functions for which they have been hired by
the State or, simply and plainly, a privilege that affects equality.

While strategically he may have pursued the Maximum
The Court must anticipate calming the spirits that are stirring up a debate
on the decriminalization of abortion that is still raging in our society.

"The call to conscription service is not justified, without prejudice to the right that one
may have to fulfill that duty with the scope indicated in this sentence."

465 “Sisto, Veroénica” ruling “the petitioners’ sole assertion regarding the alleged
collision with the sacramental nature of marriage for the Catholic religion is not
sufficient to call into question Article 230 of the Civil Code -conf. Law 23,515- when
the legislator’'s power to impose civil marriages -regardless of the beliefs of the
spouses- or to establish divorce in general terms as part of the rules that it is
empowered to issue to regulate family relations has not been simultaneously
questioned (Rulings: 312: 122).”

466 “Association of Jehovah's Witnesses” Ruling , op. cit. From the Attorney
General's Opinion. “Professions of faith may be valid only on the religious level, but
have no effect in the field of civil relations.

467 “Jehovah's Witnesses Association” ruling , op. cit. From the dissenting
opinion: “That the recognition of conscientious objection based on a particular
religious belief in no way implies setting aside the duty of citizens to the temporal
society of which they belong, a duty which, being a requirement of legal or general
justice, is an imperative of conscience, enforceable by the organs of the State.
Precisely in this regard, it is considered that the refusal of a group of teachers to
actively pay homage to the national symbols can have very little or no impact on the
common good.”

468 “Jehovah's Witnesses Association” ruling , op. cit. From the dissenting
opinion: That religious freedom includes the possibility of exercising so-called
conscientious objection, understood as the right not to comply with a rule or order of
authority that violates a person's innermost convictions, provided that such
noncompliance does not significantly affect the rights of third parties or other aspects
of the common good. This is consistent with the common doctrine according to which
freedom of conscience, in its exercise, finds its limit in the reasonable demands of
just public order (Rulings: 304:1524)
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does not provide, or rather, bring peace of mind to a medical community socially
challenged by the Catholic ecclesiastical hierarchies, it is no less true that the
transposition of the term "right" to conscientious objection deserves a twist that fully
analyzes the weights and counterweights of the freedoms at stake.

Using the word "law" to frame any action carries a certain weight in legal discourse.
Law, as a discursive social practice, cannot ignore the fact that speaking of "law"
often presupposes a legitimate starting point for the person recognized as the holder.

Speaking of "right" usually refers to the existence of legality or a certain strength

in a position that makes a certain behavior enforceable on others. In contrast, but
along the same lines, when we want to express a significant injustice, we often resort
to the phrase "there is no right."

And in general, following Dworkin, when someone recognizes that another has a
right to something, a "strong" sense of the word is presumed to mean that that person
could not be interfered with in that right. However, the objection, as outlined by the
Court, must first be recognized, its requirements verified, and authorized to operate.
It would not be logical, then, to think that when the Court speaks of the right of the
objectors, it is speaking of a fundamental right or a right in the strong sense of the

idea. Much less so if that objection is intended to be used against the rights of others
or, in other words, "in a concurrent set of rights ."469

The discourse on reproductive rights encompasses many areas of knowledge,
and therefore, many voices as well. This situation calls for clarifying that there is no
right to conscientious objection; there is a right to freely practice a religion and to
demand that others refrain from impeding this freedom. This, in specific cases, can
be recognized as an excuse to fulfill certain obligations or perform a duty. When the
Court refers to the existence of a "right" for conscientious objectors, | understand it to
be a semantic discursive tool, typical of the "convenience of language" developed
through jurisprudence for certain occasions, but not the recognition of a fundamental
right for the specific case, with the robustness that this would indicate.

469 pworkin, Ronald (2010) “Rights Taken Seriously.” Ed. Ariel Derecho. 8th edition.
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5. b) Marcelo Alegre's “egalitarian” objection model

Marcelo Alegre470 is, in my opinion, the person who has most acutely analyzed
the issue of conscientious objection and sexual and reproductive rights in our country.
Identifying with a liberal egalitarian model, he warns about the romantic quality that
conscientious objection generates as a sign of "courage." At the same time, he alerts
to the differences with civil disobedience and rebellion, claiming conscientious
objection as a "right" historically used to protect minorities. And when questioning
whether the "egalitarian model" can effectively be considered independent of the
derivation model, he sensitively concludes, with regard to the social problems
involved, that the difference lies in nuances, such as "the reluctant acceptance of
derivation” 471 and that "it might even be necessary to prohibit conscientious
objection" 472, but upholding it as ultimately legitimate, under the premises of a
certain regulation very similar to that proposed by the Federal Court in its FAL ruling.

Although Alegre's analysis of the context makes the poor woman visible as a
crucial part of the problem, it is too descriptive and does not fully address the
context to which she refers, which is marked by the lack of the very rights she
attempts to protect with the objection: freedom and equality.

Referring to conscientious objection as a “right” is not accidental.

To speak of law is to speak of strong positions, of desires with a certain degree
of reasonableness and, above all, with a certain degree of enforceability of the
satisfaction of that desire by someone else (a third party or the State). To speak of
law when speaking of conscientious objection and abortion implies recognizing an
anomalous behavior in the provision of an essential service such as health care, a
prerogative whose direct effects (creation of barriers to access to medical practice,
impossibility of obtaining information on therapeutic alternatives, affectations)

% Alegre, Marcelo; “Conscious Oppression” available at http://www.law.

yale.edu/documents/pdf/Student_Organizations/SELAQ9_Alegre_Sp_PV.pdf
(last accessed 7/07/2013)

471 1b Idem p. 25
472 1b. Idem p. 25
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nes in comprehensive health, imposition of a forced life plan, etc.)
fall on the shoulders of the user who is already, in turn, burdened
with an autonomy devalued by policies that do not impact her, a
freedom intervened by the scarcity of symbolic and material
resources and a structural inequality 473 that places the starting
point of her freedom, surely much further from the freedom of the
objector.

Alegre starts from assumptions of equality that are inapplicable
in the context described, and this leads to the wrong result of
giving priority to the freedom of the objector over the freedom of
the woman, as if both actually enjoyed the same possibilities and
had the same means.

It makes the same mistake liberalism generally makes, which
consists of focusing on forms and freedoms rather than on the
foundation. Thus, based on the formality of an equality that doesn't
always exist in substance, on an autonomy that isn't always
present, and with arguments that appeal to reason, it seeks to
guarantee freedoms.

The situation of the "Hospital patient” is similar to that of the
474 "missing women" Sen speaks of. They have been late to
receive the distribution of health care, food, and education, and
are therefore the most likely to die. Therefore, they need an
additional measure to guarantee their freedoms. This measure
consists of assessing the restrictions imposed by their own reality
of abandonment and inequality in their context.

And what is really being conveyed is that the circumstances
surrounding the context in which a health professional objects out
of conscience in matters of non-reproductive rights.

473 “Structural inequality” is the concept Roberto Saba (2007: 166) refers to
when he finds it relevant to incorporate historical and social data that account for a
phenomenon of systematic subjugation and exclusion in which some sectors of
society find themselves immersed. This inequality goes beyond the normative system
and takes into account de facto displacements by virtue of the existence of certain
rights that are only “words” for certain excluded groups. Saba, Roberto (2007)
“(In)equality in Argentina” in “The Right to Equality. Contributions to an Egalitarian
Constitutionalism”. Alegre, Marcelo and Gargarella, Roberto (Comp) Ed. Lexis
Nexos. Buenos Aires, Argentina.

474 Sen, Amartya (1991): “More than 100 million women are missing” in “The

Missing Woman: Human Rights Around the World.” Chile: Isis International, Women's
Editions, no. 15. 1996
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tives (and sexual in general), are far from the equality and dignity
that could justify the liberal framework proposed by Alegre.
Conscientious objection in the field of public health actually has
the highly probable consequence of denying access to health care
and facilitating undignified, disrespectful, and violent treatment.

Only after redistributing an unequally predisposed power within
a doctor-patient relationship that reproduces the same social
imaginary for women—subordination, subjugation, and annulment
of decisions—can we speak of a starting point close to that of the
freedom of the objector. And only by recognizing the patterns of
inequality and reviewing the specific contexts will it be possible to
redistribute.

Alegre also emphasizes that this tool has been intended to
protect minorities. However, conscientious objection to abortion is
not a minority issue in Argentina.

The objection of doctors/physicians has not only been “called”
475, at least in Tucuman, by the Catholic ecclesiastical hierarchies
in an open and public manner and is presented closer to the
“institutional” objection or a partisan mandate if you will; but it has also been

475 As an example of the media crusade that has been made to encourage
conscientious objection, the following clipping is offered: “Monsignor Zecca
attacks abortion again” note of 04/01/2012 (available at http://www.eldia-
rio24.com/nota.php?id=250299), “Zecca asked doctors to assert their right to
conscientious objection” note of 04/04/2012 (available at http://www.
elsigloweb.com/nota.php?id=89144), “Monsignor Zecca upset with Alperovich for
his stance on abortion”, newspaper article of 4/04/2012 (available at http:/
www.eldiario24.com/nota.php?id=250740), “Zecca opposes conscience to
abortion” note of 04/08/2012 (available at http://www.losprimeros.tv/nota/44257/
mon-senor-zecca-opone-la-conciencia-contra-el-aborto.html) “The Archbishop
asked doctors in Tucuman to refuse to perform abortions and Alperovich to
, reconsider” newspaper article of 03/20/2012 http://www.contexto.com.ar/nota/71771/El_
Archbishop asks that Tucuman doctors refuse to perform
“Zecca again questioned non-punishable abortion”, note of 04/09/2012 (available
at http://www.tucumanalas?.
com.ar/nota.php?id=57938) “The 62 Organizations with Zecca against non-
punishable abortion” newspaper article of 04/10/2012 (available at http://www.eldiario24.
(The Tucuman Bar Association repudiated the Supreme Court’s ruling on legally
punishable abortion” newspaper article of March 19, 2012 (available at http://
www.el-sigloweb.com/nota.php?id=87950) “Tucuman Lawyers against the Court’s
ruling on legally punishable abortion” article of March 15, 2012 (available at http:/
www.el-diario24.com/nota/249235/los-abogados-tucumanos-en-contra-del-fallo-de-
la-corte-sobre-el-aborto.html)
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has strengthened, as a “crusade,” the conduct of those who resist performing abortions.

In Tucumén, masses have even been held on the steps of the Nuestra Sefiora de

las Mercedes Maternity Hospital to question those who are not objectors. Criminal
complaints have been filed from political parties476 against doctors who have
performed the medical practice of abortion, and the State has remained silent on the
matter, which is equivalent to validating a cloak of suspicion regarding the legality of
this type of pregnancy interruption.

There is no romanticism in the infringement of the patient's autonomy achieved by
the objector, just as there is no courage in abusing a strong position within an
asymmetric relationship. The conscientious objection regulated by Alegre cannot be
accepted under any circumstances, not even as a marginal cost of religious freedom.

This is not about prohibiting public health workers from freely practicing their
religion. Nor is it about prohibiting conscientious objection. It is about exposing the
ineffectiveness of a State that is the "guarantor of public health"477 in providing
healthcare, but whose human resources deny the rights standards in force in our
country for public health users. It is about demonstrating to what extent the actions of
doctors, whose consciences Alegre strives to protect, impact the healthcare they are
unwilling to provide, which translates into an "incompatibility” with the task or function
that precedes their employment relationship, not an objection.

The context Alegre points out in the woman | call a "hospital patient” (the third
person affected by conscientious objection) is crucial when it comes to equality and
rights. It is not feasible to consider the recognition, expansion, and content of rights
without political action and the presence of a State committed, through its institutional
design, to the redistribution of power that was originally restricted to women and
benefited men.

476 “PRO representative against a non-punishable abortion” newspaper article
of 04/24/2013 in the newspaper “Tiempo Argentino” (available at http://tiempo.info-
news.com/2013/04/24/sociedad-100666-apoderado-del-pro-contra-un-aborto-no-
punible.php)

477 FAL ruling op. cit.
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The liberal model has established a relationship of formal
equality between the individual and the State, thus exempting itself
from satisfying any particular need that, as in the case of women,
does not fit into the universal concept that defines the demands of power.

This substantive equality, erroneously conceived by the liberal
model as "neutral," homogenizes individuals as much as it obscures
the particularities that prevent women from having a fair starting
point. This gap in women's starting point demands concrete
policies and positive actions from the State to recognize and
redistribute power. It demands recognizing that the equality
conceived for "man" as a universal subject does not imply equality
for women. Mary G. Dietz (2001)478 rightly warns that for liberal
society, the needs of each person are conceived independently of
any immediate political or social condition, almost disregarding
context.

5. ¢) Hinging the objection is an action that demands a gender
approach

The analysis proposed to rule out the possibility of objecting to
freedom of conscience in matters of public health care is a
"distributive analysis" 479 permeated by a gender perspective. This
reasoning involves the context of all the freedoms involved in the
problem of non-reproduction and should discourage us from
renouncing the "legal fetishism" 480 of the mechanical application
of norms as a sign of effectiveness, in favor of accepting that law is
a constant creation and a discourse of power that legitimizes
realities, preceded by a reality that, if not intervened in legal
analysis, law has little chance of bringing about change.

4% Dietz, Mary G (2001) “Context is what counts: Feminism and theories of
citizenship” in “Citizenship and feminism. Feminism and public/ private identity
theory”. Mexico. IFE. Pages 2-20.

479 Alviar Garcia, H and Jaramillo Sierra, I; op. cit.

480 Alviar Garcia, H and Jaramillo Sierra, I; op. cit., citing Eduardo Zuleta
Angel, who was the first to use the term “legal fetishism” in Colombia, use this
idea to refer to the belief that the law always reflects the general interest and that
proper application of the law will always lead to an increase in general well-being,
but that in practice it only reproduces different types of status quo.
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What distributive analysis and the gender approach lacking in

Alegre's model address is providing more egalitarian content to all

freedoms, without assuming that just because they are proclaimed,

they exist; and based on the premise that the equality of the liberal

model is neutral, and that neutrality has always led to the exclusion of women.
Distributive analysis distrusts the transformative power of law because it generally

tends to underestimate the role of those norms that, even when they do not seem

to frame a specific conflict, play a role in it even if they are not directly related.

Recognizing the rigidity that exists in social transformations despite
progressive norms and rulings, reminds us of the impotence of law
as a static tool and the need for dynamism that conflicts demand to
challenge not only the norms that appear to be in tension, but also all
those that lie behind or beneath it, sustaining it.

Norms have one weight or another depending on the context.
And the volatility of the context demands that we make clear that it
also depends on "the way in which the law establishes the resources
at stake, the possible exchanges and claims, and the tools available
to each of the parties and actors" (Alviar Garcia, H et al., 2013:41).

The gender approach, focusing on abortion in terms of health
care, will be useful in showing what lies behind or beneath
conscientious objection.

The anchoring of this social role in “nature” has historically
conditioned the design of women’s own biography, expropriating
their womb and confining them to the private sphere of their home,
where the power relations entrenched within the family also conspire
to diminish their free and self-referential life plan (Pateman, C: 1996).

Limiting the analysis of reproductive rights to the scope of public
health, this analysis interrelates gender with variables such as race,
age, economic status, and other connotations of the woman's context,
which are what embody the concept of vulnerability that this problem
runs through in real facts. The scarcity of symbolic and material
resources diminishes the possibilities of constructing a free,
autonomous, and authoritative decision for girls, adolescents, and
women in a state of vulnerability (public health patients) and
constitutes a fundamental touchstone.
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fundamental when analyzing the scope and limitations of rights in
matters of sexuality and reproduction.

The design of effective, efficient “body policies” (Harcourt, W 2011)
that are truly intended to impact those who really need them in terms
of reproduction, is an important indicator to take into account when
considering the conditions that promote equality as the basis of a policy
that could allow for the analysis of tensions such as freedom of worship
vs. reproductive freedom, freedom of worship vs. the right to a life
plan, freedom of worship vs. the right to access health care, freedom
of worship vs. the right to useful information for making autonomous
sexual and reproductive decisions.

Or, in other words, to question the conditions surrounding the
struggle for the freedoms of those who object vs. the freedoms of girls,
adolescents, and women who are structurally behind in their starting points.

This structural inequality that affects women who must go to the
hospital to terminate a life-threatening pregnancy or one resulting from
rape, to obtain surgical, emergency or drug contraception or simply to
get information about these practices, constitutes the presence of what
Iris Marion Young calls an “oppressed group” (Young, |: 1989) and
demands, in terms of democracy, political action aimed at preventing
the perpetuation of the affectation of the autonomy of a supposedly
neutral individual, who refuses to take into account differences in
wealth, status, race or sex in order to consider as real and fair, a
formal equality that is proper to the law, but not always to the regulated
reality.

Reproductive justice for women remains an elusive goal and is
unlikely to be achieved through formal equality or a scheme that is
indifferent to inequality.

Accessing healthcare is extremely difficult for a woman who lacks
all the tools needed to act independently. Taking the initiative to
control one's own body, as a sign of control over one's own life, is a
qualitative leap that many women still cannot imagine.

Establishing a doctor-patient relationship that involves sexuality
demands capacities and functionings unthinkable for a large segment
of public health users. The encounter with the objector plunges girls,
adolescents, and women into a situation where they embody the
cultural mandates they are trying to overturn. Furthermore,
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It exposes people to other people's dilemmas, focusing on the fetus and
deliberately ignoring the patients, as if the relationship were tripartite.

And finally, the objector embodies all the patriarchal power that historically
subjugates the raped patient or the one whose health is at risk: “the power
of the father” capable of censoring, “the power of the family member”
capable of violating, and “the power of the State” capable of sanctioning.

Inequality seen in this way, aside from the asymmetry inherent in the
doctor-patient relationship, is overwhelming for anyone seeking an abortion
who faces an objector.

The derivation proposed by Alegre and the Supreme Court as a safe-
conduct that reduces harm to third parties seems excessively onerous when
analyzing the context, because the truth is that before finally accessing non-
punishable abortion, women have wandered, begged, reiterated and
suffered until finding some empathetic effector who does not shout that "he
has studied to bring lives into the world and not to kill babies."

Any behavior that, while attempting to exploit the rights of the law, is
intended to prevent poor women from accessing abortion requires awareness
that society is structured under forms of subordination that have deprived
and continue to deprive women of the power to decide about their bodies
and their sexuality as a disciplining tool of a system of domination that
subjugates in favor of men in countless ways.

And the scarcity of resources inherent to the vulnerability that looms over
women who seek care in the public health system plays into additional
inequalities that affect equality and limit freedom.

This woman is what | call “the hospital patient.”

6. The Hospital Patient

We must consider which patient will access sexual and reproductive health care
through a public hospital or primary care center, and at the same time, reflect on
the patient's socioeconomic status as an almost exclusive determinant of access to
one or another healthcare system.

6. a) The non-formal woman

Recently, the Tucuman Judiciary issued an unprecedented ruling on
women's health. An investigating prosecutor
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In the First Instance481 and an investigating judge482 in his turn to
review, held that the doctor-patient relationship established in the
scope of public health care provision is NON-FORMAL483.

It is worth clarifying that this statement becomes more consistent
when one takes into account that what both were to investigate was a
complaint of violation of medical confidentiality and obstetric violence
that a patient of the Hospital had made and that the reference to the
non-formality was intended to remove the accused doctors from the
duties of confidentiality, dignified and respectful treatment and other
obligations that Law 26.529 imposes on them with respect to the users.

Fortunately, this ruling has not been finalized, but it warns of the
danger of jurisprudential development in this line due to the weakening
it generates in the position of the woman who attends either in a post-
abortion situation or to request a permitted abortion whose privacy,
autonomy, dignity and freedom inherent in the relationship established
between doctor and patient could be atomized in a sort of Samaritan
goodwill or, what is worse, a health charity typical of a hegemonic
medical model that subjugates those it treats, under the action of
what the doctor considers "good" for himself.

Nothing currently requires that public hospital care be exclusively
for low-income people, but it is an open truth that only an impoverished
sector of the population seeks access to healthcare in this area. Anti-
Discrimination Law 484 specifies those characteristics of people based
on which discrimination is prohibited (religion, race, nationality,
ideology, sex, political or union opinion, economic position, social
status, and physical characteristics). This law establishes civil
sanctions against those who carry out acts

481 Arnoldo of the Criminal Prosecutor's Office of the

VII Nomination
482 Judge Francisco Pisa of Criminal Instruction of the Ilird Nomination 483 In the

case that has become public as “Mary Magdalene” (“Two Doctors with Hippocrates’
Objection” (available at http://www.paginal2.com.
ar/diario/sociedad/3-200919-2012-08-13.html) where a woman files a complaint for violation
of medical confidentiality and violence against the resident and head of the guard who
assisted her in a post-abortion situation, the Prosecutor orders the case to be closed,
demonstrating the outright refusal to investigate, arguing that "in no way is it evident that in
the intervention of the professionals CC and AB with the patient RMM, there was a formal
doctor-patient relationship."

4% Law No. 23,592
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disvaluable actions against other people due to their condition
associated with one of these categories.

This standard is certainly not the one that should be followed by
women who have the modest means to access a private consultation.
This woman will undoubtedly have an abortion in peace and with the
tranquility that only some paid services can provide.

But is this fair?

Due to its cost, the private sector of healthcare requires a certain
amount of material resources for access, leaving out a large number
of women and girls who lack the financial means to access it. Since
health is defined as a basic human right, healthcare is guaranteed by
the State, and medical services are provided primarily in hospitals and
primary care centers for a considerable segment of the population.

For this reason, to avoid labels that could homogenize the group
of women who access sexual and reproductive rights in the field of
public health (e.g. poor, rural, low-income, vulnerable, disadvantaged,
etc.), when referring to this girl, adolescent or woman | will call her a
“Hospital patient.”

Let's see, first of all the doctor-patient relationship is contemplated
in law 26.529 that governs "The rights of patients in their relationship
with health professionals and institutions”,

It establishes in its article 2 that the rights of the patient to assistance,
to dignified and respectful treatment, to privacy, to confidentiality, to
autonomy of will, to medical consultation and to health information
"Constitute essential rights in the relationship between the patient and
the health professional(s), the health insurance agent(s), and any other
provider involved." 485

485 TO according to Law 26.529 "Patient Rights in Their Relationship with
Health Professionals and Institutions", published on 21/10/2009. Art. 2 inc. a)
Assistance. Patients, especially children and adolescents, have the right to be
assisted by health professionals without any detriment or distinction based on
their ideas, religious or political beliefs, socioeconomic status, race, sex, sexual
orientation, or any other condition. The acting professional may only be exempt
from the duty of care when another competent professional has actually taken
charge of the patient; b) Dignified and respectful treatment. Patients have the
right to receive dignified treatment from the health system agents involved, with
respect for their personal and moral convictions, mainly those related to their
sociocultural, gender, modesty, and privacy, regardless of the condition they
present, and this right is extended to family members or companions; c) Privacy.
All medical-
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As can be seen from the transcribed text, the law makes no distinction
depending on whether the relationship is established in the public or private sphere,
which is why any distinction that could be made in this regard would imply setting
up a double standard that would conceal a discriminatory bias in terms of the
purchasing power of those trying to access healthcare.

Interpreting the existence of two types of doctor-patient relationships according
to whether they are implemented in the healthcare payment circuit or in the area of
public services provided by the State, not only has no legal support, but also brings
into play a “suspicious category” 486 that is disvaluable for the hospital patient,
which contributes to deepening the structural inequality from the start, using as a
criterion circumstances exclusively based on the economic position of a person.

On the other hand, speaking of a status of "non-formality” could, wrongly,
weaken the link between health team and patient or between health institutions and
patient and with it, also weaken the obligations and responsibilities of the State in
the provision of that health service, which would condemn us to the weakened
position of those who do not have sufficient economic resources to take care of their
health, to receive "health handouts" instead of medical care.

Any healthcare service aimed at obtaining, classifying, using, administering, safeguarding
and transmitting information and clinical documentation of the patient must observe strict
respect for human dignity and the autonomy of the will, as well as due protection of the
patient's privacy and the confidentiality of their sensitive data, without prejudice to the
provisions contained in Law No. 25,326; d) Confidentiality.

The patient has the right to expect all persons involved in the preparation or handling of
clinical documentation, or who have access to its content, to maintain due confidentiality,
unless expressly provided otherwise by a competent judicial authority or authorized by the
patient; e) Autonomy of will. The patient has the right to accept or reject certain therapies
or medical or biological procedures, with or without expressing a reason, as well as to
subsequently revoke his or her expression of will. (...) f) Health Information. The patient
has the right to receive the necessary health information related to his or her health. The
right to health information includes the right not to receive said information. g) Medical
Consultation. The patient has the right to receive health information in writing, in order to
obtain a second opinion on the diagnosis, prognosis or treatment related to his or her
health status.

%6 To delve deeper into the concept of “suspicious category”, we recommend

reading Equality, Classes and Classifications: What is suspicious about suspicious
categories?, in Roberto Gargarella, Theory and Critique of Constitutional Law, Volume I,
Abeledo Perrot, Buenos Aires, 2008
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Acknowledging, from a factual perspective, that public health care is
of different quality or has greater deficiencies than that provided through
private consultations may seem repugnant, but it is part of the brutal
honesty demanded by a pending debate in society about the costs that a
state must (and each state can) bear to ensure the health of its citizens.
However, legally legitimizing a double health standard based on the
patient's economic status exacerbates a scenario of heartbreaking inequity
and inequalities.

Education, contraception, and access to health care are all links in a
chain that drives "health," with all the aspects of comprehensiveness
defined by international organizations, but with varying degrees of intensity
depending on whether the woman-patient accesses it in the public or
private sphere. These fundamental links are not distributed equally to all
people. On the contrary, girls, adolescents, and women from
disadvantaged backgrounds will naturally have fewer tools to face
autonomous decisions that intertwine in this area of personal life.

6. b) The “Rural” woman

From a sociological perspective, Vazquez Laba487 outlines in detail
the obstacles that rural women face in accessing sexual and reproductive
health, identifying at least three distinct situations that the female
population in these settings overcomes (if they can): the cultural
stereotypes that permeate family arrangements and limit the notion of
caring for one's own health, the symbolic distances proposed by the
discourse of authority in the doctor-patient relationship, and the factual
connotations inherent to living outside the urban environment.

This author points out that the overload that rural women experience
within their families, due to the concentration of the reproductive role-

487 Vazquez Laba, Vanesa (2011) “Differences and Reproductive Health.
Obstacles to health care for rural women in Argentina” in “Seminar on Access to
Reproductive Justice.” INSGENAR and Catholics for the Right to Decide,
Argentina.
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The fact that a worker who often has to work outside the home often
reduces the real possibilities of having time available to devote to his
or her own health care.

Added to this is the caregiving role that women play within the
family, which is not necessarily limited to caring for their own children
but also includes caring for older adults and sick relatives. This situation
is further aggravated by high fertility rates and their increase, especially
among adolescents.

Based on official figures488, the author highlights a differential level
of fertility among women living in poverty, since while for this sector the
average number of children is 4, “among non-poor women the average
is less than 2.5 children, much closer to the European reproductive
model” (2011:82).

As a second axis of precariousness in the sexual and reproductive
health of women living in poverty, it is worth considering the distances
proposed by a medical discourse imbued with sexism that discourages
professional consultation. The cultural barriers that rural women face
are rarely taken into account by the medical community, which facilitates
what they refer to in interviews as "abuse by professionals” (2011:86).

This mistreatment, a product of the "culture shock" she refers to and
which crystallizes in a halting dialogue, poor listening skills, and
mechanical application of medical routines predisposed to a universe
that is erroneously considered homogeneous, such as that of the group
of women, has the virtuality of hindering the creation of a comfortable
space in which the doctor-patient relationship can flow smoothly and
contributes to deepening a gap of power asymmetry characteristic of
any relationship of this type.

The doctor-patient relationship constitutes in itself a relationship of
unequal power in which the health professional, as the presumed
subject of knowledge, finds himself in a position of greater strength
(what could be called in consumer language a "dominant position")
with respect to the patient. A woman who feels fragile due to her status
as a "patient"”, who is forced to reveal intimate details that, because
they are related to sexuality, are not easy to transmit and, above all,

488 ECV of INDEC 2006.
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which is often unfairly exposed to receiving personal opinions regarding
a portion of every person's life that deserves respect for autonomy, such
as sexual, reproductive and non-reproductive life.

Finally, under what we could unify as factual data of the context of
poverty and exclusion caused by living outside of what we call an urban
area, we can mention the long distances between medical centers
properly equipped for comprehensive health care, the difficulties inherent
in urban passenger transport, and the limitations inherent to a precarious
economic position that will have to be achieved, almost as an immediate
cutback, in those who are presented as superfluous.

But in addition, in the minds of this hospital patient, the need for health care is
often associated with physical ailments, generally as acute as they are temporary.

Sexual and reproductive health is presented, when known, as irrelevant.

These limitations are supported by a strong stereotype of motherhood
as destiny, which facilitates the ideal of the multiparous woman and
makes it difficult to establish the right to family planning as an
emancipatory exercise in the design of one's own life.

6. c) The “vulnerable” woman

From a bioethical perspective, Florencia Luna 489 breaks down
these real situations that women experience in their lives and condition
their potential, using her theory of layers of vulnerability. This author,
attempting to refute the criticisms made from the perspective of research
ethics regarding the concept of vulnerability as a concept that could
homogenize groups of people, proposes a dynamic concept that can be
removed. In this way, she maintains that “there is no solid and unique
vulnerability that exhausts the category; there may be different
vulnerabilities, different layers operating. These layers may overlap, and
some may be related to issues of informed consent, while others will be
related to social circumstances” (2008: 66). Following Luna, it can be
observed that in the case of the exercise of human rights,

9 Luna, Florencia (2008) “Vulnerability: The Metaphor of Layers”.
Argentine Jurisprudence, T IV, p: 30-67.
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sexual and reproductive rights by women, these layers of vulnerability would be
several and would accumulate.

First, belonging to what the author calls a country intolerant of these types of
rights already provides a layer of vulnerability, and from now on, as many "layers" will
have to be added as there are variables that limit the possibilities of action depending
on the case.

Lack of education and material resources will evidently limit a woman's course
of action in the event of an unwanted pregnancy and will determine access to safe
abortion for women of affluence and clandestine abortion for poor women. Education
will facilitate access to contraceptive methods that prevent premature motherhood for
those who have it. However, for poor women, who suffer high illiteracy rates and
almost no access to sexual education, they will most likely continue to be subject to
the reproductive mandate imposed by culture, thereby acquiring another layer of
vulnerability.

But if that woman also belongs to indigenous or migrant populations, she will
receive other layers of vulnerability inherent to her baggage and the mandates
coined by her own traditions.

The vulnerability of a poor woman can take on disproportionate dimensions when
it comes to sexual and reproductive autonomy. This hinders a fair starting point and
generates inequalities that mark their lives with unprotected sexual experiences and
often forced motherhood.

Recognizing vulnerability not as a label but as a tool capable of paying attention
to the different contexts that are effective in making certain people vulnerable is very
useful when analyzing the asymmetries inherent in the doctor-patient relationship and
any relationship that sustains unequal power among its members.

Finally, these specific circumstances in women's lives, which could be called
variables of discrimination or layers of vulnerability, have been recognized by the

World Health Organization 490 as aspects directly related to maternal death. It
emphasizes:

490 WHO Fact Sheet No. 348 of May 2012 “Maternal Death”.
Available at http://www.who.int/mediacentre/factsheets/fs348/es/# (last
consulted on 25/3/2013)
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“The high number of maternal deaths in some parts of the world
reflects inequalities in access to health services and underscores the gap
between rich and poor (). Poor women in remote areas are the least likely
to receive adequate health care.”

It also identifies the following as "other factors that prevent women from
receiving or seeking care": "poverty, distance, lack of information, lack of
adequate services, and cultural practices. To improve maternal health, we
must identify and eliminate obstacles to accessing quality health services
at all levels of the health system."

6. d) The “diverse” woman 491

A “diverse” woman, following the definitions of the Royal
Spanish Academy492, is a woman of “different nature”, a
“dissimilar” woman.

To unravel this diversity applied to the case of the woman who
decides to have an abortion because she rejects motherhood
for herself, it is necessary to identify the representations that
construct the feminine in the social imaginary, so that it is possible
to identify what is considered different in terms of identity or
what goes beyond what has been imposed as "nature" for
women.

The Yogyakarta Principles state that “All human beings are
born free and equal in dignity and rights. All human rights are
universal, complementary, indivisible and interdependent. Sexual
orientation and gender identity493

1 This idea motivated a paper | wrote, which was accepted at the First North
American Philosophy Congress in September of this year, entitled "The Woman
Who Aborts Is Emerging as Diverse." | currently work in print.

42 diverse, sa. (From Latin diversus, part. pas. of divertyre). 1. adj. Of a
different nature, species, number, form, etc. 2. dissimilar adj. 3. adj. pl. Several,
many. Dictionary of the Royal Spanish Academy, available at http:/lema.rae.es/
drae/?val=DIVERSA (last consulted on 08/15/2013)

43 Gender identity refers to the individual, internal experience of gender as
deeply felt by each person, which may or may not correspond to the sex assigned
at birth, including the personal experience of the body (which may involve
modification of appearance or bodily function through medical, surgical or other
means, as long as the
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“They are essential to the dignity and humanity of every person and should not be a
reason for discrimination or abuse.”

The robustness of the maternity mandate is so significant that it includes the use
of criminal law as an exercise of state power to deter anyone who attempts to reject
it. This fracture between what a sector of society imagines is right for women and
what the state expects of its citizens, on the one hand; and pregnancy and
motherhood, even unwanted, as traits that determine identity, affiliation, and social
belonging, on the other, demonstrates that abortion is neither a legal nor socially
accepted option.

The idea of abortion as a choice that opposes keeping the body available for
another person makes visible that it is not true that women are potentially natural
mothers and is equivalent to accepting that motherhood is not an instinct.

Thinking of abortion as a desire not to put one's body on the line implies affirming
that motherhood is as susceptible to being chosen as it is to being rejected, and
contributes to stripping it of all the "natural" aspects that have been attributed to it
throughout history.

A woman who decides to terminate her pregnancy disrupts the normalized
natural order that associates sexuality with reproduction, reproduction with
motherhood, and motherhood with the feminine. A woman who decides to have an
abortion transcends "nature," since, in the dominant social imaginary, women acquire
"human status when they become mothers."494 Therefore, abortion represents
something unexpected and entails behavior that deviates from the norms of
"normality."

By having an abortion or choosing contraception as a way to self-referentially
design her life plan without centering it on serving motherhood, women challenge
the social construction of femininity. They subvert their own identity.

The concept of diversity has been exclusively reserved to put into crisis the
paradigm of heteronormativity that associa-

(freely chosen) and other gender expressions, including dress, speech and
mannerisms. “Yogyakarta Principles” available at http://www.oas.org/dil/eng/
orientacion_sexual_Principios_de_Yogyakarta_2006.

pdf (last consulted on 08/15/2013)

44 Rostagnol, Susana (2006) “Voluntary places and meanings of voluntary
abortion: a dialogue with bioethics” in Rev. “Bioethical Perspectives” Year 11, No.
21, Second Semester p. 55
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It equates sexuality with reproduction, and both with gender. Taking the concept
of identity from the Yogyakarta Principles, it is valid to argue that any woman
seeking an abortion would be outside the "internal and individual experience" that
the social imaginary has pre-arranged for the female gender.

A woman who voluntarily decides to terminate a pregnancy does not fit within
the cultural parameters established for the sex assigned at birth—female—as the
sex that carries the child. Moreover, the act of abortion itself, as a medical
procedure that may require a surgical procedure, involves, to a certain extent,
the "modification of the biological bodily function" of gestation, which may be
isolated (abortion) or definitive and permanent (if it involves a hysterectomy or
tubal ligation).

As we can see, the diversity category, coined to defend the freedom, identity,
and dignity of lesbians, gays, transvestites, transsexuals, intersex, and queers,
no longer appears exclusive, much less excluding another sector whose identity
is threatened by the dominant directives that shape their subjectivity.

The manifest desire not to be a mother portrays women as “unlike" or "of a
different nature" from the idea that the majority has formed of them. Failure to fit
into cultural patterns valued positively by the majority exposes the use of social
pressure and penal punishment to mold mothers, and many women perceive
themselves as feminine, beyond a busy womb or a bodily function.

These notions of “diverse” identity culturally formatted for the female gender

require deconstructing, also from a cultural perspective, what is rooted in the
paradigm of the “natural.”

However, the feminine must be able to de-maternalize itself so that the notion
of the body is not limited exclusively to the uterus in the fertile stage of life and
also so that women are able to obtain a gender identity, as women.

Women urgently need recognition of their self-perceived identity, chosen and
valued from within, not imposed, disciplined, and directed from without.

It is not unreasonable to say that the Hospital Patient, by concentrating other
variables of discrimination, will be more severely impacted by the censorship,
punishment, and crime that come with issues of "diversity."
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6. e) The patient as a beneficiary of “health alms”

Whether from the perspective of sociology, bioethics, or medicine, there is
consensus that poverty constitutes a barrier to access to health care in developing
or underdeveloped countries.

There is also agreement that variables related to women's
context (ethnicity, age, geographic location, religion, cultural
stereotypes, etc.) limit free choices regarding sexuality and
reproduction.

And there is broad consensus about the need to optimize
access to health care as a requirement for gender equity and equal
opportunities between men and women. Through the ratification of
CEDAW, the State commits to guaranteeing appropriate services
for pregnancy, childbirth, and postpartum care, as well as the
information and means to freely and responsibly decide the number
and frequency of children to conceive—also known as family
planning.

Experts in the analysis of issues of equality between women
and men argue that the United Nations Development Programme
(UNDP) considers gender equity an essential element within the
Human Development paradigm. According to this approach, which
is conceptually closely related to the theoretical and normative
construction of Human Rights, it is a universal value. Gender
discrimination is not justified as a possible cultural emergence of
certain traditions, but rather denounced as a source of inequality,
endemic poverty, and low economic growth; it is the origin of a
high prevalence of HIV/AIDS and other diseases, and a lack of
access to education and other opportunities for a better life, such
as sexual and reproductive rights, insofar as they promote the
implementation of family planning.

In short, it is a denial of human rights and an obstacle to human
development.

Intersecting reality with law, these questions arise: the open
truth that public health care has fewer resources or less specialized
resources than the provision

4% Bonder, Gloria and Rosenfel, Monica; “Gender Equity in Argentina”
available at http://www.undp.org.ar/docs/Libros_y_Publicaciones/03_Equidad_
Genero_ARG.pdf (last consulted on 03/25/2013).
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Does this justify validating differential care of lower quality? Should this reality
desensitize us to what constitutes an inequity for every person who accesses
healthcare in hospitals and CAPS, or rather, should it serve as a driving force to
promote policies with greater impact and optimization of public resources in the area
of healthcare? Starting from the premise that hospital patients are in a situation of
inferiority compared to women who have the means to pay for a private healthcare
consultation, shouldn't all branches of the State take positive action to atomize this
inequality in terms of starting point and means? Doesn't the State's ignoring of this
structural inequality that hits women hard with a shortage of symbolic and material
resources imply ensuring them an inequality of results as well? Does the validation of
a double standard in healthcare depending on whether the patient is poor or not
contribute to the construction of full citizenship? Or, at best, does it foster a
deepening of a power asymmetry that undermines the lives of women in vulnerable
situations from birth?

It is an almost undisputed truth that a woman will have access to a safe abortion
in a paying clinic, where she will also have detailed information about her therapeutic
alternatives according to the gestational period of the pregnancy she wants to
terminate, she will also have confidentiality guaranteed by whoever directs the medical
practice and furthermore, reaching that situation will perhaps be less likely because
in the meantime she will have had education that minimizes the risks of unwanted
pregnancies.

We also know that in parallel, this is not the scheme of possibilities of the Hospital
Patient.

On the contrary, sexual education has poor or no implementation at the provincial
level, the provision of contraceptives is not uniform and depends largely on the will
and worldview of the doctors the woman meets at the consultation and the obligation
to provide health information, on the other hand, is not always understood and far
from empowering the patient with options, whoever treats her induces her own life
plan.

In addition, complaints about abortion and post-abortion situations, the
judicialization of cases that fall under non-punishable abortions and the general
resistance of the medical community to the implementation of specific medical
practices that have to do with social rights-
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sexual, reproductive and non-reproductive health care are all ingredients of health
care provided in the public sector.

Adding to this worrying situation is the fact that most of the healthcare team has
expressed conscientious objection.

But is it fair to further cut back on already undervalued health care
for poor women?

6. f) The “deported” woman

A new type of public health user in our country, more specifically in the northern
provinces, is the "deported" woman.

Those who, having the right to access certain medical practices that should be
available in their home, are sent abroad to exercise their rights.

Recently, two paradigmatic cases have taken place in the provinces of Tucuman
and Salta regarding “deportation” and health.

In Tucuman, a 16-year-old girl who was pregnant as a result of rape was informally
referred to the Federal Capital from the Nuestra Sefiora de las Mercedes Maternity
Hospital, where she had gone to seek the abortion she is legally entitled to.

A similar case also occurred in Salta, but this time the deportee was a 14-year-old
girl, also a victim of rape. Unfortunately, this time, even the judiciary was involved in
the violation of human rights.

Both girls were able to obtain the necessary medical services to terminate their
pregnancies, but it was only in the Autonomous City of Buenos Aires that they found
a health team that was empathetic to their problems and a space that respected

their fundamental rights.

These unfortunate realities have as their efficient cause the

Conscientious objection that is freely expressed by members of the Public Institutions
health team. This is always supported by a provincial State that is complicit in the
violation of women's rights, which hires or maintains employment relationships with
public agents who are unwilling to comply with or
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the obligations inherent to their work, nor those that their employer has
internationally obligated itself to guarantee.

It's a relief that these girls, even far from home and burdened by displacement,
have finally been able to access healthcare. But let this relief from the urgent need

not distract us from what's important: obtaining healthcare thousands of miles away
entails a violation of basic human rights.

To the sexual violence that precedes the rape that has marked this woman
seeking medical attention is now added the re-victimization at the hands of a State
that refuses to provide medical care and that also "hides" and "conceals" her by
sending her outside its domains.

Silencing these realities, or pretending that just because certain things happen
elsewhere means they don't exist, are mechanisms of denial that are extremely
sterile when it comes to providing solutions and, above all, highly damaging when it
comes to respecting the dignity of these women.

After all, criminals, undocumented immigrants, and people who are outside the
law are deported. What right does a state have to stigmatize a raped woman as
guilty of a crime? At what point in our democratic history did the conscience of
some people take precedence over the physical, psychological, and mental integrity
of others?

7. Objection mechanism in Tucuman

7. a) What does the objector argue? Religion and Morality

The objection has been “called” 496 loudly from multiple political and religious
sectors in Tucuman.

When we talk about abortion, there is a widespread tendency from conservative
sectors, preferably Catholics of our society, to promote certain positions based on
religious dogmas, with the purpose of convincing doctors/

as to conscientiously object to any practice that has to do with the interruption of a
pregnancy, to dissuade public authorities from issuing guidelines or protocols that
facilitate administration-

4% gee footnote 475, which contains clippings about ecclesiastical mandates on the subject.
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tively access to the practice and to public opinion in general so that it
socially condemns women who have abortions.

The Catholic Church, which promotes the greatest reservations
and activism within its sector, is the Catholic Church. A few years ago,
it was unthinkable to visually know what happened during gestation in
the womb, but since the "mystery of life" has been revealed by cameras
transmitting images of the process of human formation, this has been
changing. Based on religious dogmas exclusive to its own creed, both
institutionalized and non-institutionalized sectors of the Catholic faith
openly encourage doctors to object to abortion.

The Catholic Church's position on anything that involves intervention
in life processes stems, for Marta Lamas,497 from the religious dogma
that women and men do not give life, but are the repositories of divine
will. Hence, the Catholic religion considers that from the moment of
fertilization, the developing human being has full autonomy, just like
women, whose bodies are "merely divine instruments."” Therefore, it
also believes that, from the very moment of conception, the developing
child is absolutely comparable to the born human being, since from the
first instant they have a "soul."

The common denominator of institutionalized or non-institutionalized
religious sectors that are active against abortion and encourage
conscientious objection as a tool to weaken sexual rights, is a
disciplinary discourse that promotes motherhood as a natural role for
women and sexuality as a project exclusively associated with
reproduction.

The value of the “symbolic representation of the woman-mother as an inexcusable
and naturalized mandate” in the community, shows that “between the construction of
the conditions with which women must deal from their own subjectivity and their social
environment, motherhood and the penalization of abortion there is a reciprocal validation,
which contributes to toning them” (Ramén Michel: 152) 498 and to claim as valid the
demand to give birth even to that which is not

47 Lamas, Marta (2003) “Abortion, law and religion in the 21st century”, in “Debate
Feminista”, Year 14. Vol 27. April, Mexico City, Pages 139-164.

498 Ramon Michel, Agustina (2011) “The phenomenon of inaccessibility to non-

punishable abortion” in “Abortion and Reproductive Justice”; Paola Bergallo (ed.) Ed.
Del Puerto, Bs.As. Argentina p. 152-153.
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It has not been desired or planned. All in the naive social
construction that, since motherhood represents the natural end of
women, it will be ideally suited to erase the traces of the physical,
psychological, and moral violence that it conjures.

They also oppose the issuance of protocols or medical guides or
their administrative regulations for access to non-punishable
abortion, based on an almost "luminous" recognition499
of rights for the fetus (given that its moral status, its condition as a
person and therefore, its existence as a subject of law does not
obtain scientific consensus) and promoting great "darkness"
regarding the rights of women who gestate in a forced or risky
manner.

We are encouraged to analyze the concept of "person” under
non-universal scientific, moral, and religious premises that are
inconsistent with the plural and democratic structure of a secular
state, which, while economically supporting the Catholic faith, does
not lose the secular character that has shaped it politically.

From the perspective of anthropology, it has been pointed out
that in recent years, biomedical arguments have attempted to lay
the foundations for the beginning of human existence. While
traditionally this was a moral argument, addressed by law—as a
discipline—and philosophy, biomedical arguments are now the
most legitimate discourse. However, some questions remain. There
is little disagreement about the biological perspective of developing
individuality, but there is significant disagreement regarding the
stage at which particular forms of human life are entitled to whatever
rights a community guarantees its members (Rostagnol, 2008) .

4 Galeotti, Giulia (2004) “History of Abortion”. Ed. Nueva Vision. Bs As p. 57

For Galeotti, the moment in which the fetus was first revealed to society was in
the 18th century. With this idea, the author blames the scientific advances of the
Enlightenment for bringing light into the womb of women. In 1774, with the publication
of the first Anatomical Atlas of Pregnant Bodies by William Hunter, then with the
displacement of midwives from childbirth as a woman's responsibility by the
"obstetrician," and later with the invention of the etethoscope and x-rays, finally in the
1960s with the invention of the ultrasound machine. This author points out that
scientific advances gradually led to "the expectant mother becoming public.”

50 Rostagnol, Susana (2008) “The woman-embryo conflict in the parliamentary
debate on abortion” in “Revista Estudos Feministas”, Florianépolis, May-August. Brazil
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Regarding the personhood of a fetus, it is clear that the Civil
Codes of the different countries ultimately define the characteristics
necessary for accessing rights, and this depends on the definition
of a person. Arguments about the biological reactions of the fetus
and scientific achievements that make a fetus viable at early stages
do not clarify this matter, and the outcome depends on a normative
definition, the attribute of a specific status.

These moral worldviews, which are "imported" from religious
beliefs, seek to complicate the issue of abortion beyond the law
and beyond the terms "person” and "non-punishable abortion."
These beliefs tend to "autonomize" (Rostagnol: 2006) 501 the fetus
in relation to a woman who is reduced to a pregnant uterus or
occupied womb; they are the same ones that ignore the character
of the woman as an autonomous moral subject as an agent capable of deciding.

Ferrajoli502 warns regarding the “moral” nature of the concept
of person, that as long as the secular and liberal principle of the
separation between law and morality is shared, the question of
whether the fetus is a person or not will be “a moral question that
admits diverse and debatable solutions and cannot be resolved by
law by privileging a certain moral thesis () imposing it on everyone
and therefore forcing women who do not share it to suffer the
dramatic consequences”. This author then refers to “moral
pluralism” as the only tool with which the law can establish
conventions about when an issue ceases to be solely a moral
option and justifies his statement by arguing that “...the secular
nature of the state and of modern law cannot privilege any of the
diverse moral conceptions that coexist in a society to the point of
prohibiting a certain behavior just because some, even if they are
the majority, consider it sinful” (2002:257).

Starting from the fact that we are a secular society that lives
within a secular state, we must recognize that there are various

501 Rostagnol, Susana (2006) “Voluntary places and meanings of voluntary
abortion: a dialogue with bioethics” in Rev. “Bioethical Perspectives”, Year 11, No. 21,
Second Semester, p. 52

%02 Ferrajoli, Luigi (2002), “The question of the embryo between law and morality”.
UNAM Legal Research Library. Available at http://www.ju-ridicas.unam.mx/publica/
librev/rev/facdermx/cont/245/art/art15.pdf. Last accessed 07/18/2013.
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possible moral worldviews on specific issues such as abortion, and
therefore, it is worth keeping in mind that the normative role of law
cannot reflect any of these positions in particular, but rather, must
rely on the principle of harmfulness as the sole criterion for
justifying the limitation of freedom. Ferrajoli refers to this principle
as a "second corollary of the separation between law and morality"
and explains that "Only conduct that causes harm to third parties
can be prohibited by law" (2002:260).

Engelhardt®® believes it is impossible to construct morally
normative points of view accepted by everyone, given that
judgments about what is good are culturally and historically
conditioned. Wanting everyone to share my own belief is "fine,"
but thinking that other rational beings are also obliged to share it
violates autonomy and would be "unjust” today.

Furthermore, it seems implausible that a person could freely and rationally
desire that someone other than themselves come and forcefully impose a belief

different from their own. This action would be deemed immoral in attempting to
universalize the norm that governs it.

No one who has learned to make a moral use of reason would
choose to force others to share the same belief. It is not true that,
in moral terms, abortion does not fit the bill. Diaz Amado504
It refers to the fact that since the content of an established morality
is not shared by all, for the scope of public affairs we only have the
procedural way to resolve the moral dilemmas that arise within
our plural society and that

%3 Engelhardt, H. Tristan. The Foundations of Bioethics. 1st ed. Barcelona:
Paidos; 1995. This author, regarding moral pluralism, states that “we must
contrast content-endowed morality with procedural morality, in which people
imbue their collective efforts with the moral authority of their consent, but find no
other moral guideposts that all can share. (...) ‘Moral friends’ are those who share
a content-endowed morality and can thus resolve their moral disputes through
well-founded rational arguments or by appealing to a mutually recognized moral
authority whose jurisdiction all accept comes from a source other than mutual
agreement. ‘Moral strangers’ must resolve their moral disagreements by mutual
agreement, since they do not share a moral vision that allows them to find content-
endowed solutions to moral controversies” ( p. 455).

504 Diaz Amado, Eduardo (2002) “On morality and ethics: two dimensions for
bioethics”, “Acta Bioética 2002"; year VIII, no. 1. p. 13.
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It is up to individuals to resolve such dilemmas among themselves as persons or
moral agents.

They can achieve this by realizing that statements deduced from a particular
moral content must be "converted" into arguments so that they can be understood
by those who do not accept or understand that content. This author maintains that:
"Convictions with content only function without justification within a private moral
world that, by attempting to function equally in the plural general sphere, can only
achieve this by incurring in heteronomy, which is not properly the ideal we pursue
today in the moral realm" (2013:13).

But beyond the immorality of granting an expansive character to one's own vision
of good and evil (to morality itself), and even going beyond how strangers or friends
we may be in a given moral community, it is true that the consensus on non-punishable
abortion was closed at the moment of legalizing abortion in cases of rape and risk to
the woman. Back in 1921, when Atrticle 86 of the Penal Code was passed. And for
this reason, it is not up to these bodies to reestablish their own moral dilemma, as if it
belonged to the entire community.

What urgently needs to be resolved at this point is that the intersecting discourses
on reproduction are numerous and reveal a resistance rooted in religious dogmas,
mainly Catholic, which, in a secular state, are not sufficient to invalidate the validity
of certain rights.

7. b) What does the objector object to? Not every practice is objectionable.

In order for an objection to be accepted, it requires express recognition for the
specific case. To be recognized, it requires genuine, authentic accreditation of the
cult or religion whose profession is intended to be protected,505 and that the
circumstances are appropriate so that the breach of the duty or obligation sought to
be declined does not affect the rights of other persons.

505 Just as an example, a divorced person or someone who is living with a partner without
having contracted Catholic marriage could not object on the grounds of conscience by invoking
their Catholic religion, since their objection is not presented as "sincere" or "authentic." A single
person who is not chaste could not object on the grounds of conscience for religious reasons.
Nor could someone who performs assisted fertilization or prescribes Viagra
invoke religious reasons for abortion, since both medical acts affect God's plans.
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It should however be kept in mind that, given that in the case of
conscientious objection by a public health physician, the tension of rights
is between the physician's right to freely practice his or her religion and the
rights of third parties, scrutiny must be strict when considering what is
considered an objectionable practice and which practice is beyond the
scope of objection because it does not interfere with the free practice of religion.

In our society, resistance to practicing non-punishable abortions largely
comes from the Catholic community, which upholds the principle of the
sanctity of human life. However, even for the Catholic faith, this principle is
not absolute, since the doctrine of "double effect" makes it just in certain
cases to choose between one life or the other, which violates the sanctity
of one of the two lives.

To answer what the objector objects to, it would first be valid to
consider which medical acts are susceptible to objection.

According to the terms in which conscientious objection has been designed
by Jurisprudence, it must necessarily interfere with the profession of a
religion because it implies a duty or obligation capable of compromising
one's own religion.

However, health professionals must be clear that not all medical
situations surrounding the medical practice of abortion involve responsible
agents, nor agents of the same. Starting from the premise that a moral
agent is someone who performs a moral action based on a moral norm,
which is prescribed as an "ought," it would be accurate to affirm that "a
moral agent is someone who is not only identifiable, who is responsible,
but, more fundamentally, who causes the action to occur."506

Medical abortion is performed by taking a me-

medication that the woman herself requests, acquires and ingests.

That is to say, the agent of abortion, the one who actually carries out
the medical practice of terminating the pregnancy and who, ultimately,
even within the parameters of the Catholic religion, would be the one who
violates the sanctity of human life, is truly the patient. The doctor limits his
or her conduct to providing information about this therapeutic alternative
and, if desired, prescribing the drug known as Misoprostol.

The medical conduct that the doctor displays is to provide health care
and, where appropriate, at the request of a woman who

gﬂsd Ricoeur, Paul ; “The Discourse of Action” Page 101, (1972). Editorial Catedra.
Madrid.
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has the right to terminate a pregnancy, whether because it is the

result of rape or because it represents a risk, and has the

obligation to provide his or her patient with health information that
includes available therapeutic alternatives, with dignified and

respectful treatment that demands not affecting the woman's conscience.

In cases where the autonomous moral agent who decides and
carries out the conduct of abortion by taking a specific medication
is the woman, there is no room for action that could prevent the
doctor from being restricted in his or her right to freely profess his
or her faith. It is clear that someone who invokes religious reasons
to object would never opt for the termination of a pregnancy, even
in legal cases. However, it is not observed how the actions of a
third party might affect his or her sphere of personal beliefs or
right to live according to his or her religious dogmas.

A public health doctor could hardly be the moral agent of a
medical abortion, given that it is the woman who decides and also
ingests the pills.

Nor is the health professional a moral agent of abortion when he or she informs
a patient about therapeutic alternatives who needs to terminate a pregnancy, nor is
he or she a moral agent when he or she attends to post-abortion situations where
the abortion arrives incomplete or septic from clandestinity.

In these cases, in which the healthcare provider is not involved
in the actual act of terminating a pregnancyi, it is clear that these
practices could not deny the healthcare professional their freedom
of worship or belief. Therefore, they cannot be practices
objectionable to any public health official.

The case of curettage or MVA could be seen differently, but it is
necessary to observe that this type of procedure could only be
necessary, above the possibility of medical abortion, where the
gestation period is so advanced that it possibly rules out even the
existence of an abortion and brings it closer to an induction of
labor, where the limitations and dilemmas involved could be
different, as will be seen later.

7. c) Can religious belief serve as an objection to abortion?
Jurisprudence indicates that each case must be examined

individually, taking into account the sincerity of the person who
intends to deviate from a legal obligation, since, in addition to invoking a
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religious motive, the objector must prove the sincerity and authenticity of their
conflict. In other words, they must demonstrate how the conduct required of them
prevents them from freely practicing their religion.

Specifically in the case of Tucuman, at the end of 2012, when the most powerful
sectors of the Catholic Church had already publicly expressed their call for
conscientious objection, the Dean of the Faculty of Medicine of the National University
of Tucuman (UNT), Dr. Demetrio Martinez, organized the "Second Right to Life
Conference" in conjunction with the Archdioceses of Santiago del Estero and Salta,
with visits from people from the Vatican and other countries.

The impact was significant, but above all, it is significant to demonstrate how
these acts have a double effect. On the one hand, they arouse conflicting opinions
in public opinion regarding the legal possibility of interrupting a forced or risky
pregnancy; but on the other hand, they weaken the idea of an "authentic" or "sincere"
reason when it comes to conscientious objection. Given the public pressure on the
issue, it is very difficult to speak of a troubled private space. On the contrary, it seems
clear that the

The troubled person would be the one who did not follow the objecting line.

If the Registry that the Court regulated in its FAL ruling is effectively regulated, it
is not clear how religious authenticity would be accredited (e.g., baptismal record,
communion certificate, photographs of attending mass on Sundays, etc.), or what the
parameters would be to measure the sincerity of a belief.

Furthermore, given the frankly clerical overtones that everything related to non-
punishable abortion has taken on in the province of Tucuman, and the "crusade of
objection” promoted by the highest authority of the Catholic Church over the medical
community, the religiously motivated objection should be taken with a grain of salt,
since it appears to be the product of a partisan mandate rather than personal
convictions or internal afflictions; and this runs the risk of legitimizing an objection that
is more politically motivated than personal worldview.

The excessive power of the Catholic Church and the expansive nature of the
presence of the ecclesiastical hierarchies in matters of political agenda, has worsened
since the election of the famous Argentine Pope to the point of witnessing in our
days the validation from the
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The Judicial Power of Catholic education in public schools507, the outright
refusal to guarantee rights embodied in a Judicial Power like that of Cérdoba
that with a misogynistic vision has ruled out any access to non-punishable
abortion508, the clerical behavior of the Legislative Power of Tucuman509 and
the apathy of the Ministerial portfolio of Health that having in its charge all the
competences to support a clear policy regarding access to this practice, with its
silence, pushes the interruption of permitted pregnancies more towards
clandestinity than legality.

This power game of conservative sectors institutionalizes-
two and not institutionalized, it is not new.

The north of our country is quite recalcitrant and resistant to cultural changes
that would lead to a redistribution of power between the sexes and subvert
presumed natural social roles. This scenario, rife with public and political
objections to abortion, obscures the sincerity of the belief and is therefore
unbeatable for the objector and indescribably disastrous for the hospital patient.

However, what initially paved the way for conscientious objection in the
public health sector — the public harangue and mandate to object from the
ecclesiastical hierarchies — is the very thing that fundamentally undermines the
private and personal nature of the conscience that is invoked as troubled.

And it is also the reason why it has been lost sight of that being
Argentina is a secular state, and a Catholic, no matter how many followers he or
she believes he or she has on his or her side, still has to justify an objection and

507

CJS in the “Castillo” ruling of 12/07/13 (available at http://www justiciasal-
ta.gov.ar/images/uploads/Castillo659%207-Apel-.pdf)

508 “Non-punishable abortion declared unconstitutional in Cérdoba” News article of
05/21/2013 published in the newspaper “La Voz” (available at ht tp://www.lavoz.com.ar/
ciudada nos/
abortion-not-punishable-chamber-declared-unconstitutional-provincial-guide)

509 “Legislator Beatriz Avila (President of the Health Commission of the Legislature):
Against the protocols” newspaper article of 04/21/2013 published in the newspaper La Gaceta
(available at http://www.lagaceta.com.ar/nota/541676/
politica/contra-protocolos.html), “They intend to prevent legal abortion in Tucuman”
newspaper article from the Comunicar Igualdad website: http://www.comu-
nicarigualdad.com.ar/pretenden-impedir-el-derecho-al-aborto-no-punible-en-tucuman/
“They ask the Justice system to guarantee legal abortion in Tucuman” News article from
04/24/2012 available at http://www.infojusnoticias.gov.ar/pro-vinciales/tucuman-piden-a-
la-justicia-garantizar-el-aborto-no-punible-257.html
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still has to explain how certain actions translate into interference with his worship.

The Court has established in the ruling "Sisto, Verénica Eva" that the sole
assertion of the alleged collision of the rules with the Catholic religion is not
sufficient justification to configure a conscientious objection and at the same time
the Opinion of the Attorney General, prior to the sentence in question, stated that
"professions of faith may be valid only in the religious field, but do not have effect in
the field of civil relations.”

In the same way that, via case law, the conscientious objection seeking to
enter into an indissoluble marriage was denied, because the Court understood that
" freedom of worship and the support by the State of the Roman Catholic Apostolic
cult, respectively, are not sufficiently demonstrative that the drafters of the Magna
Carta had contemplated an absolute identity of the State with the postulates (...) of
the aforementioned church," it is appropriate to question whether the provision of
a service contracted by the State can validly be adjusted to the guidelines of a
specific cult. Or, whether the fact that certain medical practices that form part of
the core of specific competencies, skills and responsibilities that motivate a
provider to be contracted by the State can later justify a refusal or failure to comply
with the assumed duties.

In cases where the health professional's status as a moral agent of abortion
could be effectively discussed (in order to justify the existence of an action that
could justify conscientious objection), | understand that the weighting that is
imposed is rigorous and that the scale cannot be blind to the gender circumstances
surrounding this practice that has exclusively women as actors.

The analysis of the particularities of the so-called patient of the Hospital, in the
exercise of redistributing freedoms in tension, demands an analysis attached to
the concept of equality as well as to that of inequality.

It does not appear to be an act that takes charge of the context of the health
care that the State is obliged to provide to users, to pretend that the personal
religious convictions of health agents make the terms of the employment relationship
for which they have been hired yield and that, in the meantime, the rights of girls,
women and adolescents who access health care only in the public sphere remain
untreated, does not seem fair.
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Even if freedom of conscience is recognized as a fundamental right, any assessment

of its impact as a touchstone for the possibility of objecting within the framework of public
health care will involve weighing how much of the freedom to freely practice a religion is
affected when a doctor with strong religious convictions performs an abortion, on the one
hand, and how much of the reproductive freedom of the hospital patient is affected if she
is forced to give birth. This is done with the purpose of justifying which of these freedoms
is least costly to sacrifice in terms of resolving the conflict of rights.

7. d) Objection within the framework of an employment relationship

The source of resistance to abortions in permitted cases analyzed comes from the
public health care sector. Since abortion on demand is criminalized, it is not possible to
provide an accurate figure for the number of abortions performed in the private setting of
medical care, but the existence of these practices cannot be denied.

Doctors who object, a health team in the broad sense, are part of the staff of state
employees and officials who make up the human resources through which the State, as
guarantor and responsible for access to the basic human right of health, ensures in each
case the enjoyment of that right for people who go to public health care establishments.

Performing functions in the Tucuman public health system does not disqualify one
from registering for the private practice of the profession 510 and it is common for
physicians to work in both public and private practice simultaneously, although at different
times.

Furthermore, it is not incompatible with teaching, so, as the medical curriculum is
organized with the rotating internship system used by Public Healthcare Establishments
such as Teaching Hospitals, it is common for the Heads of the Ward to be do-

®°  This does occur with other professions, such as lawyers and solicitors,
who must choose between working within the judiciary or practicing law freely
because the two tasks are incompatible. In fact, admission to the judicial system
blocks professional registration.



Machine Translated by Google

268 Checkmate the Queen

University students, as well as heads of departments and staff
physicians. This is intended to justify the fact that, although all
work entails dietary factors that may limit the freedom of choice of
its employees, this does not seem to be the case, since health
professionals are privileged in terms of the availability of career
options.

In the FAL ruling, the Court refers to conscientious objection in
matters of non-punishable abortion and clearly establishes that it
cannot hinder access to specific medical practices, much less
translate into barriers that prevent or delay abortion in permitted
cases.

While it speaks of the possibility for public health sector
physicians to conscientiously object to this practice, it makes it
conditional on it being effectively available to patients on a
"permanent and immediate" basis. This would oblige the State, as
guarantor of public health administration, to take extreme
measures to ensure that each hospital knows its actual human
resources and thus determine whether it effectively provides
abortion services in the manner indicated by the Supreme Court.

It would also require that its services be organized in such a
way that they are staffed at all times by non-objecting health
professionals. To ensure that non-reproductive health care is
available, the State, as an employer, would be empowered to
exercise the ius variandi (the power to change the working
conditions of its employees when exceptional circumstances so
require) and, where appropriate, redistribute human resources
and tasks equitably in each public health center.

It doesn't seem reasonable that a hospital with a majority of its
employees who object to abortion can guarantee "permanently
and immediately" access to legal abortion. Nor does it seem fair
that a portion of the staff should be overloaded with work due to
other people's concerns, which would require a redistribution of
assigned functions and duties so that the provision of services is
not compromised.

Following this reasoning: can a person who is contractually
obligated to provide health care refuse to do so by arguing that
some of the practices affect his religion? Could an Adventist ask
the owner of the business establishment for whom he works to
open the doors?
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511 Could a Catholic judge refuse to issue divorce decrees because it affects his
conscience? Could a Jewish person validly decline his obligation to work on
Saturdays because it affects his conscience? Could a Marxist who works in a
property registry refuse to record sales or purchase entries because it affects his
beliefs?512 Could a Catholic judge refuse to issue divorce decrees because it affects
his conscience regarding the indissolubility of the marriage bond?

Could a justice of the peace refuse to register the same-sex adoption of a child
because it severely infringes on religious freedom? Could Armella, within the
framework of an employment relationship, escape the penalty imposed on her for
denying permission to embark a military repressor from the dictatorship like Bussi,
who had been convicted of crimes against humanity? Could a doctor prevent a
patient from having an abortion?

The answer is no, and this is largely due to the labor framework that links the
person seeking to object to the State that employs them and has the power to
release them from their obligation.

Note that this is not the same case as military service, where tension arises between
duty and right.

In the case of the public health doctor, there is an employment relationship
between the intended objector and the State, which is justified by the need to hire
human resources that allow the latter, the State, as guarantor of public health, to
have doctors available to provide health care in the public sector.

The objector is also directly related to a third party whose right to access health,
autonomy, reproductive freedom, dignity and life plan are affected by the refusal to
provide certain care, information and/or facilitate a certain medical practice for
whatever reason.

This double circulation reveals different tensions of rights between those who

seek to conscientiously object to a medical practice in the field of public health and
the woman seeking health.
This requires an in-depth analysis of the origin of the objection and putting into
perspective what, in my opinion, due to the particularities of the case, cannot function
as a privilege.

But returning to the case of abortion, if the only therapeutic option to end a
pregnancy in permitted cases was to

511 | thank Mariela Puga for the example.
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A curettage or an MVA, both procedures that require the health professional to take
a specific and concrete action aimed at ending the pregnancy, does not simply imply
the admissibility of conscientious objection.

On the contrary, the State's interest in ensuring that the health services it provides
effectively allow access to health care for women who are able to abort must be
assessed, as well as the State's interest in protecting the freedom of conscience
required by the objector. Aside from the fact that the analysis must also consider the
feasibility of hiring professionals who recognize themselves as incapable of fulfilling
the duties inherent to their position, it is important to consider the feasibility of hiring
professionals who are recognized as incapable of fulfilling the duties inherent to their
position.

Those who resort to this form of conscientious objection generally invoke their
Catholic faith without fully understanding why they do so. While the religious dogmas
at stake in the case of non-reproductive desire are known, there is no understanding
of how a woman's autonomous decision regarding her own life can affect the
healthcare team's freedom of conscience.

The right to terminate a pregnancy in cases of rape and risk to the woman dates
back to 1921, when the Penal Code was enacted.

Those who have accepted a working relationship with the State are aware of
the validity (or should be aware) of this right, of the need for medical care that the
enjoyment of this right demands, and of the therapeutic alternatives through which
abortion can take place in the woman's body.

These are their own responsibilities that affect the lex artis by which they enter
into employment with the State as healthcare providers. Would it be legitimate for
them to accept a job, receive remuneration for it, and then refuse to fulfill the
obligations that are part of that job, citing a guilty conscience?

These limitations, which have to do with the impossibility of fulfilling certain
functions that objectors to abortion claim, invoking freedom of worship, actually
embody an incompatibility with the very work they intend to do and for which they

will surely also seek to be paid.

This incompatibility for the work that is argued by those who object to performing
an abortion in public health, is what would prevent the
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State to have among its staff of agents, doctors who are not willing to ensure access
to a legal pregnancy termination procedure such as non-punishable abortion.

8. Conclusion: the key is in the thirds

Conscientious objection as a refusal to provide medical care to a woman who
requires a permitted abortion (Article 86, paragraphs 1 and 2 of the Penal Code) in
a Public Hospital is not presented as a right. Or, the protection of the freedom to
freely profess a religion or belief cannot be weighed (Alexy 2007) 512 in terms of
gender justice, above the right to health care and women's reproductive in ter-
freedom.

Both issues—the doctor's freedom of conscience and the girl, adolescent, or
woman's reproductive freedom—analyzed throughout this work show that the context
surrounding legal abortion in vulnerable sectors cannot validly affect the Hospital
Patient's freedom without at least a beginning level of equality. This is not the case
in Tucuman.

The rulings that have traced a path of conscientious objection in our country,
establishing limits and scope for any area, have referenced the harm to other
people as a

®2 - This author indicates that the weighing follows a value judgment and as
he states, "what is important in the weighings, that is, the degree or intensity of
the lack of satisfaction or of the affectation of a principle, on the one hand and the
degree of importance of the satisfaction of the other principle, on the other.” The
mechanism that deals with the weighing judgment indicates that the greater the
degree of lack of satisfaction or of the affectation of a principle, the greater the
importance of the satisfaction of the other must be. Alexy, proposes that the
weighing aims first at the importance of the satisfaction of the opposing principle,
aiming for the two principles that are in collision to be weighed and then looking
for which of the two principles precedes the other, by a positive application of the
normative provision that finds the basis for the non-application of the other
principle in collision. Alexy, Robert (2007) in "Theory of fundamental rights."
Translation and introductory study by Carlos Bernal Pulido, 2nd edition, Center
for Political and Constitutional Studies, Madrid, 2007. P. 54.

The basis is the principle of proportionality, which demands that, when
weighing the reasons for or against a given principle, the decision must be
rationally justified, taking into account the extent to which the same principle is
applied, as opposed to the other. That is, first, it is justified because one principle
must be applied, and since the other is set aside in the application of the specific
case. The weighty reasons in the argumentative determination are those that will
allow each of the values at stake to be weighed or not.
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relevant factual data when delimiting the legality of the exercise of freedoms.
Absolute freedom is not possible in an organized society, and any restrictions placed
on it must be reasonable.

The ability to freely profess a religion, or not to profess one at all, must be a space
of freedom protected from interference by a State. But just as intensely, the
interference that conscientious objectors seek to avoid can become a double-edged
sword when freedoms are nurtured by a context of structural inequality.

Alegre's egalitarian model, adopted by the Supreme Court, resolves the tension
between rights in a liberal way, identifying the threshold for state intervention as the
permissible degree of interference in the private sphere, which it presumes to be
free. Therefore, it decides to regulate the objection. However, it is not true that this
achieves the coexistence of both freedoms.

On the contrary, the freedom of conscience of objectors, as part of a majority that
has achieved the social, moral, religious and even political support of the status quo,
is a vitaminized freedom that besieges a reproductive freedom weakened by so
much value judgment that the woman who is going to have an abortion endures.

Accepting conscientious objection as an available option within the public health
care sector, as proposed by the Court in its FAL ruling, entails an error that consists
of weighing tensions as if they occurred between autonomous individuals and in a
scenario of equality, ignoring the fact that the reality of "the Hospital Patient" does
not fit into this analysis of presupposed freedom and equality.

In the words of MacKinnon (1995:347), it commits the error of all liberalism, which
is to define—in this case, to regulate—reality from the masculine point of view, as if
that were a neutral starting point. And when the particularities of certain contexts are
lost sight of and women and men are treated as if they were genderless, what is
achieved is not equality, but inequality.

If it is considered valid that a woman's decision to have an abortion could interfere
with another person's beliefs, the same is true in reverse. The objector's objection
also interferes with the woman's autonomy.

2 MacKinnon, Catherine (1995); “Toward a Feminist Theory of the State.”
Ed. Catedra. Madrid.
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The difference is that the interference proposed by the objector
translates immediately into a delay or refusal to obtain the health care
that will allow her to freely shape her own life; and, more recently, it can
even result in the imposition of a risky or forced pregnancy.

An encounter with an objector offers a "Hospital Patient" who is
legally able to have an abortion two options: to "champion” her safe
abortion by deciding and confirming as many times as necessary—
sometimes in front of more than one professional—her desire not to
give birth; or to resort to the clandestine circuit, which will provide her
with what she is asking for, along with the real possibility of death and morbidity.

The Hospital Patient is the one who suffers the mistreatment of
those who, failing to fulfill their obligation not to affect the patient's
beliefs with their beliefs, morally censure her. The Hospital Patient is
the one whose autonomy is compromised by the illegal questioning by
doctors of decisions that affect the design of her own life history. The
Hospital Patient will be required to perform supererogatory actions,
such as bearing the child of the rape.

The others, the patients with symbolic resources that raise the voice
of their desires (or lower them if necessary, so that the abortion remains
only a rumor) and with material resources that make their choices more
acceptable, these women will abort in silence and in peace.

The asymmetry between the doctor, as the presumed subject of
knowledge, and the patient creates inequality at the outset for those
burdened with layers of vulnerability. But it also creates inequality
among women themselves, depending on the capacities and functionings
(Nussbaum: 2002) of those capacities each possesses.

Legal abortion is a human rights issue, but above all, legal abortion
is a social class issue. This double moral standard may be accepted
by some, but it cannot be validated under the noble premises of
conscientious objection.

Yes, the harm to third parties when conscientious objection goes
awry is undeniable.

A State that prides itself on having made international commitments
to affirmative action for women's equality cannot allow violent
interference with women's autonomy, nor condone external interference
with their reproductive lives.

A State concerned with the equality of women will ensure that State
interference in the sphere
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of autonomy of girls, women and adolescents who depend on their health
care, do not come from their own human resources who are in that
situation by free choice of their employment relationship (neither the
raped woman, nor the woman whose health is at risk, have chosen to

be in that place).

A State that addresses gender inequalities will address this context
and ensure that those who bear the burden of the tragedy of scarcity and
the weakness of being fewer, regardless of their number, are empowered.

In this context, an egalitarian State will put conscientious objection
in the provision of public health care until conditions of equality in the
doctor-patient relationship are truly met. It will put conscientious
objectors in the brackets/
until the Hospital's patients are repatriated from the place of exclusion
from which the egalitarian State cannot yet bring them.

Making visible that conscientious objection to abortion plays into
political assumptions that underpin the formation of this secular state,
which does not behave as such, is also part of the problem.

Identifying that the objection discourse involves actors who go beyond
the medical community and do not openly enter the public arena, but
who operate like a political party, is useful for clarifying positions.

Conscientious objection to abortion is much more than a conflict of
individual freedoms among members of the healthcare team. The power
to conceive seems to belong to women, but the criminalization of the
choice not to become a mother demonstrates that this power belongs to
those who design the structures: men.

And the interstices through which that power is fractured—as in the
case of permitted abortion—put the patriarchal structure in check.

Redistributing power is essential to building equality.
The starting point is an important reference for ensuring freedom of choice.

It is false that the majority can do everything, as is often claimed
these days. Rights are a limit to majorities 514 Thus na-

514 As Ronald Dworkin rightly points out: “Individual rights are political triumphs in the hands of

individuals. Individuals have rights when, for some reason, a collective goal is not sufficient justification
for denying them what, as individuals, they wish to have or do...” (1993:37)



Machine Translated by Google

Health, autonomy and reproductive freedom in Tucuméan 275

He cited conscientious objection as a protection for minorities embodied
in the tragedy of Antigone.
But it is clear that here, the majority are the objectors.
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Tucuman and Non-Punishable Abortion after the
"FAL" Ruling (or when the powers that be play
with women's lives, health, and freedom)

Mariana Soledad Alvarez

1. Introduction

The ruling “FAL, s/medida autosatisfactiva” 515 was issued by
the Supreme Court of Justice of the Nation on March 13, 2012, and
its main contribution was to clarify what the criminal legislator
drafted in 1921. That is, to clearly establish the assumptions in
which an induced abortion516 is legal or not punishable.
Before the Supreme Court ruling, dramatic cases of
inaccessibility to non-punishable abortions had occurred and been
brought to court in various provinces 517, including one of them
being brought as a case of strategic litigation to the Human Rights Committee by

*®  CSINF. 259. XLVI“F .ALs / self-satisfying measure”, judgment of March 13, 2012.

516 Induced abortion is: “The interruption of pregnancy through the use of medication or
surgical intervention after implantation and before the conceptus (the product of conception) is
independently viable” (FIGO cited by Faundes, 2011:57).

517 Just to cite examples, the death of Ana Maria Acevedo in the province of Santa Fé
because she was refused adequate medical care for her cancer while pregnant; “LMR” in
Guernica, province of Buenos Aires, who, despite having obtained judicial authorization from the
Supreme Court of Buenos Aires, had to resort to a clandestine practice; and “AK,” also in the
province of Buenos Aires, where they waited until her health deteriorated, at risk of death, until
she was able to access the practice.
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part of a consortium of civil society organizations. 518 This marked a turning point
in the matter, as for the first time the State was declared internationally responsible
for the violation of human rights by failing to guarantee the practice of a non-
punishable abortion. 519

In the particular case of Tucuman, the situation of inaccessibility of women's
sexual and reproductive rights remains unchanged. This province lacks public
policies520 and the interest in creating them to reverse the situation. This is
largely due to the lack of deep-rooted secularism in the state, which makes it
difficult to establish a rights-based and citizenship-based perspective on the matter.

The FAL's appeal provoked various reactions, which, however, resulted in a
"sort of pact" to maintain silence and the status quo. This was only altered on
March 19, 2013, when the newspaper La Gaceta reported that a legally binding
abortion had been performed on "Silvina"521, an 11-year-old girl who was 20

weeks pregnant as a result of sexual abuse by her father.

The girl, accompanied by her mother, was hospitalized, and the procedure was
performed just two days later, by cesarean section. Neither her mother nor the girl
knew about the possibility of a non-punishable abortion; they found out about it
by chance. They were not told about it at the prosecutor's office where the sexual
abuse complaint was filed, nor at the police station where they filed the complaint,
nor at the primary care center where she received the news of the pregnancy.
They only found out about it when, due to the girl's general traumatic condition,
she was referred to a mental health service where a professional

%8 The organizations were: the Institute for Gender, Development and Law
(INSGENAR), the Latin American and Caribbean Committee for the Defense of
Women's Rights (CLADEM), and Catholics for the Right to Decide of Argentina
(CDD ARGENTINA).

519 Views of the Human Rights Committee, Communication No. 1608/2007, dated March 29, 2011
(CCPR/C/101/D/1608/2007). For an in-depth analysis of the case, see the collective work by Estela Diaz,
Cristina Zurutuza, Susana Chiarotti, Silvia Julid, and Marta Alanis, “LMR v. the Argentine State: Access to
Justice in a Case of Legal Abortion,” 2011, edited by Mariana Carbajal (CCD-Argentina and INSGENAR).

520 See in this regard the chapter on “The Absence of Legislation as a Form of Discrimination against
Women. Regulatory Framework on Sexual and Reproductive Health” written by Alejandra Iriarte.

®2L  That is the name we will use to preserve the girl's identity.
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He explained to her that given the circumstances of the case and the girl's request,
she could have a legal abortion at the Nuestra Sefiora de la Merced Maternity
Institute in Province 522.

Until then, the possibility of accessing a non-punishable abortion in the area of
public health was not something made public, an uncertainty that remains today, so
it can be inferred, with a certain degree of certainty, that in the province, when faced
with a pregnancy that is the result of rape or that seriously affects the health or puts
the life of the pregnant woman at risk, the possible paths for these are: forced
pregnancy, childbirth and maternity or the practice of a legal abortion in secret.

“It is difficult to estimate how many of the “clandestine”
abortions could be resolved in institutionalized settings
because they are decriminalized cases, but the truth is
that the barriers to accessing legal abortions constitute a
shameful dysfunction for a country with the mortality and
morbidity data that we have, while these barriers largely
explain women's decision to turn to informal circuits to
have an abortion, despite being in circumstances that
would allow them to legally terminate their pregnancy. In
other words, institutions contribute to placing abortion in
the “clandestine” zone (Ramén Michel 2011:140).

Data collected over the last twenty years on abortion in the capital's criminal

justice system reveals that every abortion case, even if not an induced abortion, that
comes to the attention of any authority is immediately subjected to the scrutiny of the
punitive power. Furthermore, after the "FAL" ruling, judicial and police forensic
practice in this regard did not change, and what's more, the number of abortion cases
in the first half of 2012 alone was higher than in previous years.

522 News of the case reached the newspaper because the confidentiality and privacy of the girl and

her family were violated from within the care center. Article from La Gaceta of March 19, 2013, "Pregnancy
of Raped Minor Interrupted" http://www.lagaceta.com.ar/nota/541346/sociedad/practicaron-aborto-no-puni-
ble-maternidad-menor-fue-violada.html
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This descriptive work will attempt to describe the reactions
and discourse of the province's various branches of government
regarding legal abortion following the issuance of the FAL (Federal
Law) order; as well as the various factors and actors at play in
continually impeding the fulfillment of the human rights of women
in Tucuman, and those who demand their fulfilment. Sources
used primarily include local media outlets and their articles on the
topic during 2012 and 2013.

2. Guidelines of the Supreme Court of Justice of the Nation in the "FAL
Ruling"

Article 86 of the Penal Code, in its second paragraph, provides
since 1921 that:

“Abortion performed by a qualified physician with the
consent of the pregnant woman is not punishable: 1. If it
is performed to avoid a danger to the life or health of the
mother and if this danger cannot be avoided by other
means. 2. If the pregnancy results from rape or an
indecent assault committed against an idiot or insane
woman. In this case, the consent of her legal representative
must be required for the abortion.”

However, the application of the second paragraph caused
doctrinal divisions regarding its scope. Specifically, one body of
doctrine held that decriminalization was only strictly necessary if
the pregnancy resulted from the rape of a woman with a mental
disability, while another sector held that legal abortion was the
option of every woman, regardless of her intellectual capacity, as
long as the pregnancy resulted from rape.

The Supreme Court had the opportunity to specifically address
this issue in the case "FAL s/medida Autosatisfactiva," settling the
dispute definitively in favor of the broad position.

%2 For a more in-depth look at this topic, see "Inaccessibility to Non-
Punishable Abortion in Argentina: De Jure and De Facto Obstacles" by Mercedes
Cavallo. Available in: Cuestion de Derechos Magazine No. 1, July 2011 - ISSN 1853.
6565. www.cuestiondederechos.org.ar
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The case came to the attention of the Court because the Supreme
Court of Chubut had ruled favorably on the request made by the
mother of a 15-year-old girl — pregnant as a result of the rape of her
stepfather — and for this reason the Acting General Counsel of the
Province of Chubut, in his capacity as Guardian Ad Litem and Advisor
on Family and Incapacitated Persons, filed an extraordinary appeal
before the Supreme Court of Justice of the Nation on behalf of the
“nasciturus”, understanding that the ruling of the Chubut Court was of
“institutional gravity” since, in his opinion, article 86 paragraph 2 of the
Penal Code had to be interpreted restrictively by virtue of the
constitutional-conventional complex according to which the Argentine
State protects life from conception (art. 75, paragraph 23 of the National
Constitution; art. 1 of the American Declaration of the Rights and Duties
of Man, art. 3 and 4 of the American Convention on Human Rights; art.
3 and 6 of the Universal Declaration of Human Rights, art. 6 of the
Covenant on Civil and Political Rights and the Preamble, art. 1 and 6
of the Convention on the Rights of the Child) (recital 3).

In summary, in this work524 we will say that, on the one hand, the
Court decided to refer to the case, to prevent the Argentine State from
being held internationally responsible and, on the other hand, to serve
as a guideline in future cases (considerations 5 and 6 and 18). In this
sense, the Court ruled first that Article 86 of the Penal Code is
constitutional and conventional (considerations 6 and 9 to 13) since
the protection of the "nasciturus” is not absolute and the right to life
applies to persons born, an interpretation reinforced by the
recommendations made to Argentina by the interpretive bodies to the
effect that they should broadly guarantee women's access to legal
abortions. On the other hand, it established that the only interpretation
adjusted to the correct hermeneutics of human rights law that
corresponds to the aforementioned article is the broad interpretation
(Recitals 8 and 14 to 18), in accordance with art. 16 of the National
Constitution, article 2 of the American Declaration of the Rights and
Duties of Man, article 2 and 7 of the Universal Declaration of Human
Rights.

%+ For a more detailed analysis of the “FAL Failure,” see the last part of the
Chapter “Judicialization of Abortion”, written by Alejandra Iriarte.
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Human Rights, articles 2.1 and 26 of the International Covenant on Civil and Political
Rights, articles 2 and 3 of the International Covenant on Economic, Social and
Cultural Rights, articles 1.1 and 24 of the American Convention on Human Rights,
Convention on the Elimination of All Forms of Racial Discrimination; articles 2, 3 and
5 to 16 of the Convention on the Elimination of All Forms of Discrimination against
Women, art. 2 of the Convention on the Rights of the Child, art. 4.f and 6.a of the
Inter-American Convention on the Prevention, Punishment and Eradication of
Violence against Women, art. 11 of the American Convention on Human Rights; art.
1st of the Universal Declaration of Human Rights and Preambles to the International
Covenant on Civil and Political Rights and the American Declaration of the Rights
and Duties of Man.

To guarantee the exercise of the right to a legal abortion, the ar-
Article 86 should be interpreted as follows:

*Decriminalization and privacy of the practice: In the cases of
decriminalization raised in sections 1 and 2 of article 86 of
the Penal Code, it is stipulated that the practice of abortion
is a private matter between the doctor and the patient,
completely devoid of criminal consequences and without
the need for any type of judicial authorization. (Cons. 22
and 23)

* Participation of only one health professional: Only one
health professional should be involved in performing an
abortion. Provisions requiring more than one health
professional, as well as consultations and the need to
obtain expert opinions, require dilatory bureaucratic
procedures that conspire against the rights of rape victims
and "carry the potential for an implicit prohibition—and
therefore contra legem—of abortion authorized by the
criminal legislator." (Cons. 24)

*Access to legal abortion as a right in the cases provided for
in Article 86. Therefore, the State, as the guarantor of
public health, is obligated to guarantee it under medical
and hygienic conditions so that it can be "carried out
quickly, accessibly, and safely." (Cons. 25)

*Unnecessary requirement for a police report as proof of rape,
nor its determination
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tion by a judicial body. The only requirement that may be made of the
victim or her legal representative is that they swear by affidavit that the
pregnancy is the result of rape. No additional requirements may be
requested beyond those strictly provided for by the criminal legislator.
(Cons. 27)

Finally, in the final operative paragraphs of the judgment, the Court urges national
and provincial authorities to implement and operationalize, through the highest
standards, hospital protocols for the provision of non-punishable abortions; to conduct
educational campaigns about this practice; to guarantee the confidentiality of victims
of sexual abuse; to avoid administrative procedures that unnecessarily delay care;
and to establish mechanisms to resolve any disagreements that may arise between
the doctor and the patient regarding the practice (Cons. 29). It also urges them to
provide victims of sexual violence with immediate, adequate, and comprehensive
assistance to prevent re-victimization; to provide medical treatment to reduce the
specific risks of rape; to obtain and preserve evidence related to the crime; to provide
immediate and prolonged psychological assistance to the victim, as well as legal
counseling for the case (Cons. 30). To this end, it considers:

“(...) it is essential that the different levels of
government in all jurisdictions implement public
information campaigns, with a special focus on vulnerable
sectors, that make known the rights that rape victims have
(...) that allow them to access, in a timely and adequate
manner, the guaranteed medical benefits (...)"

(Recital 31st).

It is important to highlight at this point that the ruling is binding on the provinces
to the extent that, having been issued by the highest court of the Republic, its rulings
are part of the Constitution itself:

"(...) the judicial law developed by the Supreme Court
of Justice participates in the same supremacy of
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the Constitution which it interprets and applies, and
therefore, the laws cannot disregard it under penalty of
consummating a flagrant violation (Bidart Campos,
2000:430). Since the High Court is the highest and final
interpreter of the Constitution, and the judicial law
emanating from its sentences is a vital source of the
material Constitution, it is not possible to arrive at another
structural postulate of the Argentine constitutional State of law (Gil Dominguez 2(
(...) The provincial Constitutions, the provincial laws, the
provincial decrees and all the provincial norms and acts
are subordinated to the Argentine Constitution (by virtue of
art. 31) and to the International Instruments on human
rights that have constitutional hierarchy (by virtue of art. 75
paragraph 22) (Bidart Campos, 1988: 59).

This subordination includes the mandates emerging from
constitutional and transnational norms "plus" the
interpretation made by the Supreme Court of Justice and
by the bodies of application and interpretation of the
International Instruments on human rights that have
constitutional hierarchy."

“The provinces and the Autonomous City of Buenos
Aires have the constitutional obligation to implement the
interpretation established by the Supreme Court of Justice
in the case “FAL s/ medida Autosatisfactiva”, since this
implies, in safeguarding the federal guarantee, respecting
the full validity of the mandates provided for by the
Argentine Constitution and the International Instruments
on human rights that have constitutional hierarchy” (Gil Dominguez, 2012).

Likewise, as the Court itself has already noted, the effective
implementation of the abortion permits contained in Article 86 of
the Penal Code is essential to prevent the Argentine State from
being held internationally responsible for human rights violations.
The health and sexual violence causes contemplated in the
aforementioned article in international human rights law are
considered to be the "minimum floor" for decriminalization, to the
extent that organizations recommend that States review their
legislation on the matter. In the same way that every time a case
of non-punishable abortion has
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been brought before a body of the regional or universal human rights
system, States have ended up being condemned for violating the human

rights of women who were not guaranteed access to legal abortion.525

However, the reactions of the provinces were diverse. Following the
classification made by Cavallo and Amette (2012), we can distinguish
the jurisdictions that obeyed the Court's exhortation, such as Chubut,
Santa Fe, Chaco, Jujuy, and Tierra del Fuego; the jurisdictions that
partially obeyed the exhortation (all of which, in different ways,
incorporate requirements that can function as barriers to access to
legally binding abortion), such as Salta, La Pampa, Cérdoba, Entre
Rios, Province of Buenos Aires, City of Buenos Aires, Rio Negro, and
Neuquén; and finally, those jurisdictions that have not yet obeyed the
exhortation, such as Mendoza, San Luis, Misiones, La Rioja, Santiago
del Estero, Tucuman, Formosa, Corrientes, Catamarca, San Juan, and
Santa Cruz.

525 Regarding abortion for health or therapeutic reasons, see the cases decided
by the European Court of Human Rights: “Tysiac vs. Poland” Application No. 5410/03
Judgment of March 20, 2007, “RR vs. Poland” Application No.
27617/04 Judgment of May 26, 2011; by the Committee on the Elimination of Discrimination against
Women (CEDAW) “LC vs. Peru” Communication No. 22/2009 Decision of October 17, 2011; and by
the Human Rights Committee “KLH vs. Peru” Communication No. 1153/2003 Decision of October 24,
2005.

For the cause of violation: of the Human Rights Committee “LMR vs. Argentina”
Communication No. 1608/2007 Decision of March 29, 2011, in which the Argentine State was declared
internationally responsible for the violation of articles 7 (prohibition of torture, cruel, inhuman and
degrading treatment), 17 (right to privacy), and 2, paragraph 3 (right to an effective remedy) in
conjunction with articles 3 (equality), 7 and 17 of the Covenant. By forcing the victim to unnecessarily
go to court to obtain a legal abortion permit that she did not need, and by forcing the victim to not have
the aforementioned permit and not having the procedure performed and ultimately having to resort to a
clandestine procedure, with the detriment to her physical and mental health that the entire process and
the passage of time entailed, also taking into account the victim's pre-existing mental disability.

Another important case due to its relevance to the region was the case brought before the Inter-
American Commission on Human Rights "Paulina del Carmen Ramirez Jacinto vs. Mexico" Petition

161-02 Report No. 21/07 of Friendly Settlement of March 9, 2007. The case was the first of its kind;
Paulina, a minor and pregnant as a result of sexual abuse, was unable to access a legal abortion in her
country due to the erroneous and misleading information that doctors gave her mother because they
did not want to terminate the pregnancy. In addition, throughout the process she was continually
pressured and harassed by "pro-life” religious groups, which is why the State of Mexico ended up
reaching a friendly settlement, recognizing its international responsibility in the case.
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Tucuman continues to fail to comply with the Court's exhortation,
not only by failing to issue a protocol or expressly adhere to the
existing ones of the Ministry of Health of the Nation,526 for
example, but also by failing to comply with any of the other
exhortations made by the highest court, such as implementing
measures to assist victims of sexual violence or implementing
awareness campaigns aimed primarily at the most vulnerable
victims so that they know where they can receive medical
treatment. The situation of non-compliance by the Provincial State
in terms of human rights, however, is neither new nor exclusive to
sexual and reproductive rights. 527

It is interesting, for example, to look at the latest Universal
Periodic Review (UPR) 528 submitted by Argentina and to see
that the States' recommendations point towards the realization of
human rights within the country, specifically in relation to legally
binding abortion, as well as the response of the Argentine State,
which turns out to be a "half-truth” about the real situation in the
provinces, since from a quick reading and without knowing the
local situations, it would seem that legally binding abortion is fully
guaranteed in the provinces as well.

% These protocols/guides are the "Technical Guide for Comprehensive Care of Non-Punishable

Abortions of the Ministry of Health of the Nation" and the "Protocol for Comprehensive Care of Victims of
Sexual Violations." Therefore, it is assumed that these "apply" in the absence of specific local regulations.
Both materials are available at www.msal.gov.ar/saludsexual

o2 E.g. what happens in the area of misdemeanors. For example, despite the Inter-American

Court's ruling in the "Bulacio vs. Argentina" case, in which the State assumed the commitment to adapt its
misdemeanor or offense regulations to the minimum human rights standards regarding due process,
Tucuman is one of the few provinces in the country that continues to maintain a norm from the dictatorial
era, and therefore continually violates human rights and compromises the international responsibility of
the State (See "Bulacio vs. Argentina" case, Judgment of September 18, 2003. Series C No. 100).
Likewise, the ruling of the Supreme Court of Justice of the Nation known as "NGfiez" "JN N.

56. XLIV. N., JG s/ infr. art. 15, inc. 4°, LCP regarding incident of unconstitutionality.”

528 The Universal Periodic Review (UPR), established by General Assembly resolution 60/251, is a
new human rights mechanism. Through this mechanism, the Human Rights Council periodically reviews

the compliance of each of the 192 United Nations Member States with their respective human rights
obligations and commitments.
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3. Report of the Working Group on the Universal Periodic
Review of Argentina, December 12, 2012529

In relation to sexual and reproductive rights, the reco-
The recommendations made to Argentina were

99.89: “Ensure full recognition of sexual and reproductive
rights (France).”

99.90: “Take appropriate measures with regard to the
Supreme Court's decision of 12 March 2012 that women
and girls who are victims of rape have the effective
possibility of obtaining abortions in safe and legal conditions
(Germany).”

99.91: “To make the right to abortion effective for rape
victims throughout the country in accordance with the recent
ruling of the Supreme Court of Justice of the Nation on the
matter (Norway).”

99.92 “Introduce legal and other measures to reduce
maternal mortality and morbidity resulting from unsafe
abortions (Netherlands).”

99.93 “Strengthen efforts to reduce the infant mortality
rate, particularly by reducing the number of deaths resulting
from unsafe abortions (Norway).”

99.94 “Continue to strengthen policies and measures
aimed at ensuring women's access to reproductive health
products and services (Slovenia).”

99.95 “Achieve, as soon as possible, the effective application

of the technical guide for the care of non-punishable abortions

%29 AJHRC/22/4, Human Rights Council, adopted at its 22nd Session.
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at the national level, so that access to legal abortion is truly
guaranteed (Switzerland).”

99.96 “Strengthen the use of existing legal and
administrative provisions that guarantee sexual and
reproductive health, with the aim of better protecting women's
rights and preventing maternal mortality (Uruguay).”

Argentina's response was given on February 21, 2013,530 and in relation to the
recommendations made on sexual and reproductive rights, it responded as follows:

“16. Argentina accepts recommendations 99.90, 99.95,
and 99.97 and considers that they are being implemented
through programs aimed at guaranteeing women's sexual
and reproductive rights and removing barriers to access to
health services for indigenous, migrant, and incarcerated
women.”

“17. Argentina takes note of recommendations 99.91,
99.92, 99.93 and 99.94.”

“18. Argentina takes note of Recommendation 99.96 and
emphasizes that the National Program for Sexual Health and
Responsible Procreation of the Ministry of Health updated
and disseminated in the provinces, in 2010, the Technical
Guide for the Care of Non-Punishable Abortions (2007). This
Guide recognized that Article 86 of the Penal Code
establishes the rape of any woman as a cause for non-
punishable abortion, and indicated that the woman's sworn
statement is sufficient legal evidence to authorize non-
punishable abortion.”

“19. Argentina states that being a federal country, each
province has the power to comply with the recommendations
made by said ministry by adopting the guidelines

530 A/HRC/22/4/Add.1, Human Rights Council, adopted at the 22nd
Session Period.
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through a resolution of the provincial Executive Branch, or from provincial
legislation.”

“20. Our highest court has asked authorities to implement hospital

protocols for providing non-punishable abortions and asked judges to
“refrain from judicializing access to these procedures, which are
exclusively reserved for the decision of the patient and her doctor.”

4. The responses of the Provincial Executive Branch to the Court's
request

Once the Court's ruling was announced, provincial governor José Jorge
Alperovich's (PJ) first reaction was to ignore it, attempting to avoid taking a position:
"I'm not familiar with the issue. Whether a protocol is necessary or not, the truth is, |
don't know." 531

His wife, Beatriz Rojkés de Alperovich (PJ), Senator, on the other hand,
expressed her “approval” in the Senate upon learning of the ruling,532 which set the
tone for a possible “favorable” pronouncement from her husband. Finally, on April
3, 2012, the governor broke his silence and stated that “This government is in favor
of life and we have to support the court ruling. We cannot disobey the court; if we
did, we would live in anarchy .” He added that: “The court said that if it is due to rape
or because the mother could lose her life, the court supports abortion. All Argentines
must accept this decision, which is quite clear in these two cases.” 533

%1 Note from La Gaceta: “The EP still does not know if they will establish guidelines for

performing abortions” from March 27, 2012 http://http.lagaceta.com/nota/483146/pe-aun-no-sa-
be-si-se-fijaran-pautas-para-practicar-abortos.html

%32 File: 618/12 of March 23, 2012, submitted by Senator Beatriz Liliana Rojkés de

Alperovich http://www.senado.gov.ar/web/proyectos/verEx-pe.php?
origen=S&numexp=618/12&tipo=PD&tConsulta=1 Note from Pagina 12, “The map of the right
to decide” of April 1, 2012 http://www.paginal2.com.ar/
newspaper/society/3-190882-2012-04-01.html

533 Note from La Gaceta “Alperovich: “Tucuman will abide by the ruling in favor of non-

punishable abortion” of April 3, 2012 http://www.lagaceta.com.ar/nota/484443/
politics/alperovich-tucuman-acatara-fallo-favor-aborto-no-punible.html In the same vein: Infobae
article “Tucuman is the 11th province to comply with the Court’s ruling on non-punishable
abortion” dated April 3, 2012 http://www.infobae.com/
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Likewise, from SI.PRO.SA534 only Dr. Adriana Alvarez, (at that time) Coordinator of the National
Program for Sexual and Reproductive Health of the Provincial Health System, publicly stated: “The
Supreme Court of Justice of the Nation, with the ruling, told us doctors to stop judicializing issues
that should not be, because they are already included in the Argentine Penal Code," thus ratifying that

they would continue to act in cases of non-punishable abortions according to the protocol dictated by

the respective area of the Nation535.

However, reactions to the ruling were also swift. The first to express his
condemnation was Archbishop Alfredo H. Zecca 536, who stated in an interview
conducted a week after the ruling was announced: "Life is an absolute right. So why
is the life of a beloved child worth more than one that is the product of rape?
Because if you tell me that a pregnancy can be terminated in that case, you are
discriminating: the life of one is different from the life of another.”

This is nonsense, and | can't recognize the authority of anyone who says this is so,
even if it's the Supreme Court! Otherwise, we fall into full legal positivism, remaining
subject to the judges.

"There has to be a rational basis!" (...) "And ultimately, if we lose the argument in
Congress, there's nothing to justify abortion; not rape, nor the fact that the fetus
comes with deformities. What do you want to eliminate a pregnancy because you
have many children? Okay, fine, then eliminate the oldest. But he's 10 years old!
Well, at least he lived 10 years, right? Of course, if we take it to the absurd? Anything
goes. A woman has the right to her own body.

| agree. He doesn't like the mole he has, he should have it removed! But a child isn't
a mole; it's another life, different, with the genetic code of the man he will become.
Is it a religious issue? Lie! It's a matter of biology, and anyone who doesn't want to
see it that way is ignorant. 537

notes/640369-Tucuman-is-the-11th-province-to-comply-with-the-Court-ruling-on-non-punishable-
abortion.html
534 Provincial Health System.

%% Note from La Gaceta: “Siprosa respects the board” from April 29, 2012 http://www.lagaceta.com.ar/

nota/488573/politica/siprosa-respeta-directiva.html
536 Archbishop of Tucuman.

537 La Gaceta interview with Archbishop Alfredo Zecca “I cannot recognize the authority of someone
who defends abortion” March 20, 2012. http://www.laga-
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Likewise, upon learning of the governor's statements, she expressed: “| respect
the governor's opinions. | hope he reconsiders and understands that this ruling
does not bind anyone; it is a ruling on a particular case.” (...) “There is no law,
neither in the nation nor in the province, that requires abortions to be performed
even in cases of rape. So this ruling must be taken as such. It is an unfortunate
ruling; it is regrettable that it happened.” (...) “I cannot hide my bewilderment at the
fact that the governor, who is a man who has always defended life, right during Holy
Week, came out in favor of this ruling, implying that he supported compliance with
a law—I think that is how he expressed himself—but it turns out that it is a law that
does not exist, so | hope that through dialogue with him he can reconsider.” (...) “l
am open to dialogue. | have said this since | arrived in the province. With all
sectors, | will surely insist and insist.” in my claim that abortion is an abominable
crime” 538.

The confusion over the governor's attitude was due to the fact that in September
2011 he had publicly expressed his position against abortion.539 The subsequent
threat

ceta.com.ar/nota/482072/politica/no-puedo-reconocer-authoridad-quien-defenden-de-aborto.html

5% Note from the newspaper 24.com: “Monsignor Zecca, upset with Alperovich for his stance on

abortion,” April 6, 2012, http://www.eldiario24.com/
note/250740/monsignor-zecca-upset-with-alperovich-for-his-position-on-abortion.html .

In the same sense, note from the newspaper “El Intransigente”: “Monsignor Zecca is
disconcerted by Alperovich’s position”, dated April 6, 2012, http://www.elintransigente.com/notas/2012/4/6/
aborto-punible-monsenor-zec-ca-desconcertado-postura-alperovich-127683.asp

%9 The governor's statements were: "Who can be in favor of abortion? No one" (...) "A person who

has an abortion suffers for life; no one has to be in favor of that practice" (...) Tucuman had just hosted the
signing of the "Protocol for Life and Family" at the Historic House. He was chosen by the Church and
national and provincial opposition leaders to make a strong statement against the decriminalization of any
type of abortion practice, and of euthanasia (...) He was attended by the national senator for San Luis,
Liliana Negre de Alonso (Peronismo Federal); the representative for Buenos Aires, Cynthia Hotton (PRO);
the archbishop of Tucuman, Monsignor Alfredo Zecca; the auxiliary bishop of Santiago del Estero,
Monsignor Ariel Torrado Mosconi; and the envoys of the Vatican State, Jean Laffitte and Carlos Simén
Véazquez, Pontifical Secretary and Undersecretary of the Family Council, respectively. Also the local
representatives of the opposition were the deputies Norah Castaldo and Juan Casafias (both of the UCR);
the labor legislator Osvaldo Cirnigliaro; the candidates for deputies for the MIJD Felipe Salas and Mara
Mockevich; and the councilor elected by Yerba Buena, Pablo Berarducci. " Note from La Gaceta "No one
can be in favor of the
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veiled, "I am open to dialogue”, which we can often hear from union
members before a union dispute breaks out, for example, or from other
political actors to avoid a conflict, demonstrates to what extent he has
assumed his position as a necessary interlocutor on the issue and
makes it known.

Behind him lined up the 62 Justicialist Organizations of the Northeast,
Northeast, and New Cuyo (who, despite belonging to the PJ, are
dissidents of the party's current leadership) and expressed their support
for the Archbishop "in his crusade against the ruling of the Supreme
Court of Justice of the Nation on the non-punishability of abortion in
cases of rape." Juan JesUs Soria, leader of this sector of the 62
Organizations, stated: "We intend to expose to him, at least in part, the
problems that affect the moral, economic, and spiritual lives of the
working people of our province." The leader sent the prelate copies of
the notes addressed in 2011 to his predecessor, Archbishop Luis Héctor
Villalba, and to the Bishop of the Diocese of Concepcion, José Maria
Rossi, in which they express their clear position against the interruption
of pregnancy in any case: "(...)

We fully ratify our position, since the political circumstances and
widespread corruption have worsened dangerously, to the point that
today there are attempts to legalize abortion, as if divorce, marriage
between persons of the same sex and the adoption of children by the
latter were not enough to destroy the foundations of the Christian family”
(...) “It is evident that atheistic materialism is winning the battle against
those of us who defend human and spiritual values as a last resort to
avoid becoming victims of the immoral seduction of those who govern
us” 540.

The Medical Ethics Society of Tucuman, through Pedro Aramburo
and Hormando Hurtado Cuellar, stated that “approving abortion opens
the door for those who oppose life to propose euthanasia or surrogacy
(...) The blood of innocents does not reduce overpopulation, rape, or
crime rates.” “They should fight for both: mother and child,” they stressed .

abortion, said Alperovich” of September 27, 2011 http://www.lagaceta.com.
ar/note/457207/politics/nobody-can-be-in-favor-of-abortion-affirmed-alperovich.html

% Note from the newspaper 24.com: “The 62 Organizations, with Zecca,
against legal abortion,” April 10, 2012, http://www.eldiario24.com/
note.php?id=251057. The meeting took place two days later: Note from La Gaceta
“Peronists against abortion”, April 12, 2012, http://www.lagaceta.
com.ar/nota/485788/pizarra-politica.html
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They added that “it would be an anti-medical act to do so” and that the
professional has the “free conscientious objection” 541.

The Archbishop also, during the Easter ceremonies (a few weeks
before writing the note to the Society of Medical Ethics), called on
doctors, among other professionals, to “appeal to conscientious
objection” in these terms: “I ask the provincial powers, Executive,
Legislative and Judicial, the politicians, the jurists, and especially the
doctors, to rise to the gravity of the circumstances. Doctors in particular
must assert their right to 'conscientious objection' and refuse to perform
abortions in any case whatsoever. Crime is never justified, and even
less so that of an innocent person who cannot defend themselves,” he
argued [ ] “unfortunately Argentina, as in so many things, also in this
area of abortion is 'on the way out' when the countries that approved it
‘come back'. To give an example, in Italy, which approved abortion in
1978, the 'conscientious objection' of gynecologists is growing in large
proportions and, in general, of all health personnel (...)542"

The recognition of ‘conscientious objection' among health
professionals is one of the major obstacles543 faced by women trying
to access their sexual and reproductive rights in general, and this takes
on dramatic proportions in cases of abortion, which is why a full chapter
in this book has been dedicated to it. Here | will only say that it can be
seen how the appeal to conscientious objection is a political tool on the
part of these sectors. Note that the archbishop calls for collective
objection among doctors and other health personnel, and weeks later
the Society of Medical Ethics also makes the same request to its
colleagues.

541 Sub-note from La Gaceta, “They should fight for both”, in La Gaceta note:
“Siprosa respects the board”, April 29, 2012, http://www.lagaceta.com.
ar/note/488573/politics/siprosa-respects-directive.html

¥ Note from the El Siglo newspaper: “Zecca asked doctors to assert their
right to “conscientious objection,” April 8, 2012. http://www.elsigloweb.
com/nota.php?id=89144

543 Other legal restrictions also hinder access to legal abortion. Conscientious objection laws create
barriers to access by allowing health professionals and support staff, such as receptionists and
pharmacists, to refuse to provide abortion services, provide information about procedures, and refer
women to alternative facilities and service providers (Special Rapporteur of the Human Rights Council on
the right of everyone to the enjoyment of the highest attainable standard of physical and mental health. A/
66/254 UN General Assembly 66th Session of the Commission on Human Rights, 3 August 2011, Para.
24)
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Finally, opposition legislators José Paez (Christian Democracy), Silvia Elias de
Pérez (Radical Civic Union), and Ricardo Bussi (Republican Force) questioned the
governor's public declaration that he would abide by the ruling. Paez stated: "Whether
or not the provincial government should abide by the ruling of the Supreme Court of
Justice of the Nation, which allows for the termination of pregnancies in cases of
sexual abuse, deserves much more in-depth treatment and debate in the Legislature.”
"What authority does a person in charge of the sexual health program have to instruct
professionals at SI.PRO.SA on this issue?" [Referring to Dr. Adriana Alvarez] "The
ruling is equivocal, confusing, and self-contradictory. It is not a law or a regulation to
be applied or complied with. The Legislative Branch should rule on the issue, and the
Executive Branch at its highest level should decide the policies to be implemented,
issuing the regulations to be applied in all cases. We have no doubt that compliance
with the ruling is in line with consenting to the pro-abortion measures, because while
they were not resolved by the national government, they undoubtedly have the support
of the Executive Branch." 544

5. “You shall not teach, you shall not meet, you shall not spread”

On August 9, 2012, an attempt was made to conduct a closed training course for
healthcare personnel at the Nuestra Sefiora de las Mercedes Maternity Hospital at
the MUNT (National Union of Women's Health Units) on "Comprehensive Care for
Non-Punishable Abortions and Victims of Sexual Violence." The course was endorsed
by the National Ministry of Health and the Provincial Health System (Siprosa). Since
the national protocol has not been endorsed by a ministerial resolution, at that time,
the directive had resulted in training sessions at the province's four maternity hospitals
to raise awareness among healthcare professionals. According to statements made
to the newspaper Pagina 12 by Adriana Alvarez, the Coordinator of the Provincial
Sexual and Reproductive Health Program, "there are many doctors who are
conscientious objectors in all maternity hospitals. More than 50 percent.”

54 Note from La Gaceta: “Alperovich urged to ignore a ruling,” April 6, 2012, http:/

www.lagaceta.com.ar/nota/484811/instan-alperovich-desoir-fallo.html

5% Note by Mariana Carbajal for Pagina 12: “The Three Projects of Controversy,” May 12,

2012. http://www.paginal2.com.ar/diario/socie-dad/3-193847-2012-05-12.html
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The training could not be carried out normally because organizations identifying
as "pro-life" and politicians aligned with them protested loudly at the entrance of the
venue. As the hours passed and the protests persisted, the professionals withdrew,
and finally, the provincial Minister of Health, Pablo Yedlin, ordered the course to be
suspended. It was never resumed or continued.

Among the "pro-life" NGOs protesting was "The Federal Family Network," whose
leader, Andrés Miranda, said: "We are carrying out an act of repudiation of a course
that is outrageous due to its content, its objectives, and the secrecy with which it has
been handled.”

“Our intention is to hinder an entire process of degradation carried out through this
poisonous protocol for the health system” (...) “Our position has a foundation that is
cultural, historical, a pro-life position: Life is sacred, the nation needs its people to
grow. Argentina needs 90 million inhabitants to begin to develop, as population and
demography specialists say. At this moment in the country, the national State has
given a 0-800 to castrate fathers and mothers. We are outraged by this arrogance of
the Nation that is being obsequious to an international prescription that attacks the
population of the country, its culture and common sense.”547

Mara Mockevich, legal advisor to the same NGO, stated: “We want them to
understand that abortion is killing and that doctors have the right to object on grounds
of conscience before performing an abortion. Furthermore, the person who should
be punished for the crime of rape is the one who committed it, not the baby, who has
the right to be born. If the mother does not want the baby, she can give it up for
adoption.” (...) “This protocol pro-

%6 Authors such as Sgro Ruata (2011: 164) speak of “political public
practices” in which the most conservative sectors “seek to maintain and
consolidate certain senses of family and sexuality by carrying out intervention
practices in public spaces both to influence debates on legislation and to dispute
the meanings put into relevance and circulation by sectors that seek an expansion
in the recognition and exercise of a diverse sexuality.”

%7 Note from Argentinos Alerta: “Tucuman: Minister of Health suspends
course on abortion due to strong protest from pro-life organizations” dated August
11, 2012 http://www.argentinosalerta.org/node/2155 in the same sense the Note
from La Gaceta of August 9, 2012, “Protest against a course for health
professionals on non-punishable abortions” http://http.lagaceta.com/nota/504981/
Health professionals protest against a course on non-punishable abortions.html
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It states that a doctor who knows that a woman has been raped should
not file a complaint, when the professional has the obligation, upon
learning that a crime has been committed, to file the respective report,
even if it is a private matter, as is rape. Because otherwise, the doctor,
apart from destroying evidence of the crime, such as the baby, makes
it possible for the rapist to be set free to continue committing the act,
thus encouraging the woman not to report it" (...) "The Court was wrong;
abortion was, is, and always will be a crime. The Court has not
legislated; it ruled for a specific case. But what the Supreme Court says
is not law, and due to an erroneous ruling, courses cannot be taught

to apply this protocol. Furthermore, it must be remembered that this
protocol is not a valid administrative act; the Minister (of National
Health) Juan Manzur denied having signed it on July 20, 2010, and
without his signature this act is null and void. English: So, how can they
implement this course where a killing manual is executed? (...) "There
is a progressive system, from the moment children are taught from the
age of five in school that it makes no difference whether they like a boy
or a girl indiscriminately, which is very serious and tremendous because
it is all part of a well-organized and orchestrated plan. At the beginning,
they tried to legalize abortion through Congress, but since it was going
to cost them, directly from a dubious ruling by the Court, everyone took
it as law and gynecologists began to implement it, as is today's course.
This is a macabre plan where all powers have a lot to do with their
participation"548.

Among the participating politicians were: José Paez (DC),
Claudio Vifias (FR) and Dora Bianco (Yerba Buena Block).

Legislator José Paez stated that "abortion is a crime. And a court
ruling cannot modify the Penal Code. It simply rules on a particular
case. This course seeks to force doctors to apply an illegal protocol.
Legislator Silvia Pérez has a bill in the Legislature, and we support it to
reject these protocols ." 549

National Representative Juan Casafias (UCR) expressed before
the start of the course: "I am concerned that the State is involved in
these courses as if abortion were a common practice and approved by
law. The Court admitted abortion under certain circumstances, but

548 Idem note 33
549 Idem note 33.



Machine Translated by Google

Health, autonomy and reproductive freedom in Tucuman 299

From there to generating training when society and Congress could
not have the corresponding debate on the subject seems incorrect
and disrespectful to the people"550.

Yerba Buena City Councilwoman Dora Bianco considered that
the course: “threatens public safety by attempting to impose a
death protocol. What signals are we giving our young people about
the value of life if we allow a human being to be killed from the
moment they are conceived? This type of policy is leading to
despair among young people, and in this way, going out into the
street with a firearm to kill someone of little importance because
the value of human life is meaningless.”551

In addition to the violent experience of not being able to
disseminate and receive information due to this type of action, it
must be kept in mind that in this case the technical information
provided could have been vital. 552 The fact that the issue has not
been discussed more also sets the tone for the power of censorship
held by certain fundamentalist sectors553 who call themselves “pro-life” but who

550 Idem note 33.
551 Ibid. note 33.

552 Anand Grover, Special Rapporteur of the Human Rights Council on the right of
everyone to the enjoyment of the highest attainable standard of physical and mental
health, has stated that: “States are also obliged to adopt protective measures against
violations of the right to health by third parties.

In States where abortion is prohibited, public health and safety regulations relating to
abortion, such as standards for the training and certification of health professionals,
cannot exist, thereby increasing the likelihood of unsafe abortions. Decriminalization of
abortion, coupled with appropriate regulation and the provision of safe and accessible
services, is the most expeditious method for fully protecting the right to health against
potential violations committed by third parties. States must also take measures to protect
those seeking abortion and related services from harassment, assault, abduction, and
killing by non-State actors (religious or otherwise motivated)” (A/66/254.

UN General Assembly 66th Session of the Commission on Human Rights, 3 August
2011) para. 28.

553 “The expression 'religious fundamentalisms' was born at the beginning of the
last century as a manifestation of the Christian religious renewal movements that sought
to return to the medieval and counter-reformist paradigm of the Church, in which it
exercised social and political functions — in addition to its religious ones — that increased
its power. They constitute a traditionalist, conservative response and a rejection of
modernity and secularization, which supports a patriarchal conception of society and the
family” (Vasallo cited by Puyol and Condrac 2011: 233).

"They are imposed by religions throughout the world and in our Latin American and
Argentine context, by the hierarchy of the Catholic Church, but they are used by
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In fact, as Puyol and Condrac (2011:240) observe, they are “anti-women’s rights”
because the “main victims of the actions of these groups are poor women, since

they find themselves in a clear discriminatory situation compared to upper and middle
class women” since these are the ones who will mostly receive medical care in the
public health sector. Gonzélez Prado (2011:259) expresses the same opinion,

calling them “pro-death of women”554.

SIPROSA and the Executive Branch, in general, opted for silence regarding non-
punishable abortions. No awareness campaigns were ever launched, nor were
women in general informed that they have the right to a legal abortion in accordance
with Article 86 of the Penal Code, especially those in a more vulnerable situation.
555 This silence continued even after

all sectors of power that defend single thought, market globalization and the
capitalist mode of production” (Puyol and Condrac loc. cit.).

554 "l will call pro-women's death those sectors of Catholic fundamentalism
that, in their individual capacity, under the guise of NGOs or associations,
intervene in requests for legal abortions, to prevent or hinder them at the very
least, thereby violating women's human rights. These fundamentalist organizations
that demonstrate and act against the decriminalization/ legalization of abortion,
the use of contraceptives, and sex education in schools; that seek to impose
heterosexuality as the norm in public policies, justify child abuse, pathologize
homosexuality, among a long list of human rights violations; they call themselves
pro-life for their defense of a morula, a zygote, or a blastula. Given that their
arguments endorse the deaths of hundreds of women—mostly belonging to
subaltern sectors in Argentina—I| deem it necessary to link their practices and
positions to these deaths." (Gonzalez Prado 2011: 259).

*%  The Supreme Court of Justice (SCJIN) urged this, as did the IACHR:
“States have the obligation to train their professionals to inform women about
their health, including information on aspects related to reproductive health. In this
regard, the IACHR considers that access to information on sexual and
reproductive matters requires a multisectoral response from States. Although the
report is primarily based on aspects of access to information in the health field,
the right of access to information on sexual and reproductive matters requires the
involvement of various sectors to address this issue comprehensively.” (2011:14).

“(...) In the jurisprudence of some American States, the concept of access to
information in the field of health has been developed as an obligation of the States
to guarantee (...) the European Court of Human Rights sanctioned one of its
Member States for not providing information on health services permitted by law.
The Court determined that the failure to provide such information constitutes a
violation of the right to receive and impart information [and] particularly highlighted
the detrimental effect that the lack of information can have in certain cases, in
which a prohibition on providing information can have more adverse effects on
women who do not have sufficient resources or the level of education necessary
to access alternative sources of information (Open Door and Dublin Woman v.
Ireland, 1992) (...) In another judgment the Court (...)
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| was worried that Silvina's case would be made public and that
the entire Maternity Hospital staff (provincial public employees)
had been criminally charged. This "silence," however, was
curiously also shared by Archbishop Horacio Zecca.
In an interview conducted by Sandra Chaher with a health
professional working at the Maternity Ward (who remained
anonymous), she stated: "The position of the provincial Ministry of
Health, according to the health workers interviewed by this
medium, is 'neither.'" They say that the ruling must be complied
with, but they do not adhere to the National Technical Guide
or issue a protocol in accordance with the Court's ruling.
They know that non-punishable procedures must be carried
out, but given this ambiguity due to the absence of a protocol,
it is very difficult, with a high emotional cost. In this last case,
a day and a half passed between the baby's arrival and the abortion; to us, it se
Many people intervened, many people were exposed, including
her and her family. Furthermore, many doctors are using the
lack of protocol to declare themselves conscientious
objectors; only two people in the entire service are not. 557 (Emphasis add
This "insider's" view of the system contrasts with the journalistic
note given to the newspaper Pagina 12 by Health Minister Pablo
Yedlin when he stated in May 2012 that "there is a political and
health decision to move forward with the use of the national
protocol” for the treatment of non-punishable abortions and "not to
bring cases to court,” in line with the Supreme Court ruling.
"Requests (for non-punishable abortions) must be resolved within
the health system" (...) "We must recognize that we live in a
society that has a strong religious influence on some issues. Our
provincial Constitution establishes the right to life from conception.
But our plan is to continue working with the National Ministry of Health's Guide"

added that in the context of pregnancy, effective access to important information
about the health of the mother and the fetus is directly relevant to the exercise of
personal autonomy, specifically where national legislation permits abortion in certain
circumstances” (RR v. Poland, 2011) (IACHR op.cit:17).

556 Refers to the case of “Silvana” narrated in the introduction of this work.

7 Note: “They intend to prevent non-punishable abortion in Tucuméan” by
Sandra Chaher for Comunicar Igualdad on May 20, 2013. http://www.comunicarigualdad.
com.ar/pretenden-impeden-el-right-to-non-punishable-abortion-in-tucuman/

% Note by Mariana Carbajal for Pagina 12: “The Three Projects of Controversy”
from May 12, 2012. http://www.paginal2.com.ar/diario/socie-
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The photo shows the mass celebrated by priest Miguel Alderete Garrido on the steps of
the Maternity Hospital on April 21, 2013, “for the victims of abortion.” 559

It is this "nor" from the province's Executive Branch that
translates into the lack of a clear public policy for implementing
non-punishable abortions, which not only makes it more difficult
for women to access the practice, but also contributes decisively
to the confusion about the legality of these abortions. In this
sense, the devious behavior of SIPROSA, as if cases of legal
abortion were not legal, ends up pushing the practice to the
margins of clandestinity in two ways: for women who are unaware
of their right and expels them from the public health system for
the purpose of performing the procedure, and for their own
employed professionals who, in the absence of clear directives
and fearing reprisals or any legal or social consequences, choose
to avoid the practice altogether.

Proof of this is that at the time of writing this work only six ANPs
had been carried out in the Maternity Ward, which indicates that
16 months after the “FAL” it is a minuscule number compared to
the cases that could have occurred, especially if one takes into
account that, according to women's organizations,

dad/3-193847-2012-05-12.html

59 http://argentinosalerta.org/noticia/2452-tucuman-aborto-ni%C3%B10-con-20-

semanas-de-gestaci%eC3%B3n
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Jeres, sexual violence has increased and that due to the low
prevalence of reports in these cases there is a “black figure” in this regard.

6. The responses in the Legislature

Unlike the Executive Branch, the entire Legislative Branch—
without distinction between parties, alliances, or partisan mandates
560— unanimously expressed their opposition to the practice of non-
punishable abortions in the province.

Once the decision of the Supreme Court of Justice of the Nation
was known and the subsequent "favorable" opinion of the governor,
to whom the majority of the legislative body politically answers, the
corporate response of the legislators was one of resistance and
unanimous opposition to discussing, much less approving, a law that
would establish the manner in which non-punishable abortions would
be carried out within the provincial health system and that would
satisfy the guidelines given by the Court. Rather, the ideas of the
legislative projects presented561 (which can be seen in the appendix
to this same work) are to render Article 86, Part 2 of the Penal Code
inapplicable throughout the province, or to render it inaccessible.

The reaction is not surprising, since at the same time as the
"FAL" pronouncement, a legislative project by former legislator
Roberto Palina (Workers' Party) was being discussed in the local
legislature, which had an approved initiative to declare Tucuméan a
"Pro-Life" province. A similar measure was also being discussed to
commemorate March 25 as the "Day of the Unborn Child" by law.562

560 The case of the disobedience of the radical Silvia Elias de Pérez illustrates this, since her party,
through the national leadership table, expressed the party mandate to enforce and comply with the "Fal" ruling,
since they celebrated that a measure of these characteristics could serve to lower the high maternal mortality
rates associated with unsafe abortions. http:/

www.ucrcapital.org.ar/noticias_detalle.php?id=6533

561 The media refers to three or four bills prohibiting and obstructing ANPs; for this study, only three bills
actually introduced in the legislature were found. Because the legislative bills are not publicly posted on the
legislature's website, as is the case, for example, with the website of the nation's representatives or senators,
access to them is quite difficult, even upon request from the legislature itself. Nevertheless, it is widely
accepted that none of the bills comply with the requirements of the Supreme Court of Justice.

% Note from La Gaceta “Despite the Court’s ruling, the Legislature only

hears voices against legal abortion” from April 29, 2012 www.lagaceta.
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Simultaneously with these demonstrations, two marches were held toward the Legislature. One

was held on the morning of April 25, 2012, led by MUMALA (Women of the Latin American Homeland)
to demand that the ruling of the Supreme Court of Justice of the Nation be complied with within the
Provincial Health System (Siprosa). The women of the group highlighted: “We are concerned about
the effective implementation in the province of article 86 of the Penal Code, recently interpreted by
the Court, and in view of the presentation by legislators that Siprosa does not guarantee compliance
with the rights of women victims of rape to interrupt a pregnancy resulting from it” [which ] “would add
to another situation that violates our rights: such as the province’s non-adherence to the law on
sexual and reproductive health”, [for which reason they asked)] “legislators to comply with, guarantee
and defend the ruling and the measures for its effective application” (...) “a woman victim of rape is a
person whose right to security, to her physical, psychological and social integrity, to not be mistreated,
to comprehensive health and to a life free from violence has been violated” (...) “ women have the
right to decide about their bodies” [and] “the State must guarantee the necessary conditions for the

exercise of this right” 563.

The other march was called for the following day by a recently created
“Multisectorial for Life” with the premise that “they are marching for life and to
say no to the abortion protocol,” and with the slogan “You can prevent it.” One
of its spokespersons, Rafael Lopez Guzman, stated: “We request that the
abortion protocol not be applied in the province. The defense of life from the
moment of conception is guaranteed by our Constitution. A resolution of an
administrative nature cannot go against a constitutional mandate.” (...) “Rape
is a crime, and as such, the determination of its existence is the responsibility
of the Judiciary.” “Even supposing that it was indeed a case of

com.ar/nota/488572/politica/pese-al-fallo-corte-legislatura-solo-se-hearchan-voces-contra-aborto-non-
punishable.html

53 Note from the newspaper 24.com: “They will ask the Legislature to comply with the Court's ruling

on abortion,” April 24, 2012, http://www.eldiario24.
com/nota/252290/pediran-en-la-legislatura-que-se-acate-el-fallo-de-la-corte-sobre-el-aborto.html
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of rape, it is unreasonable to punish an innocent person, such as an
unborn person, with the death penalty” 564.

Although the expressions within the body were unanimous against
the protocol, the Archbishop met with them on Friday, May 11, 2012,
and there he reminded them that: “Under no circumstances will we
accept that abortion be endorsed”565.

For their part, civil society organizations dedicated to the defense
of women's rights and human rights, such as Lawyers of the Northwest
in Human Rights and Social Studies (Andhes), the Latin American
and Caribbean Committee for the Defense of Women's Rights
(Cladem), and Action for Rights of the Northwest (ADN), Cruzadas,
Tucuman Diverso, Las Lilith, Abrojos — Popular Education Collective,
Tucuman Bears Club, Argentine LGBT Federation, Inter-American
Campaign for a Convention on Sexual and Reproductive Rights, and
the National Campaign for the Right to Legal, Safe, and Free Abortion,
warned legislators in a statement and at a subsequent meeting that:
"Women's human rights are being violated. We warn that moving
forward in this direction not only implies a regression with respect to
the constitutional legal standard provided for in Article 86 of the Penal
Code, but would also subject the Argentine State to international
liability, and this constitutes institutional violence."566

Finally, at the end of 2012, no bill was discussed in the chamber,
nor were any other bills submitted that respected the guidelines
issued by the Supreme Court of the Nation.

With the case of “Silvina” they were back in the spotlight, and there
the legislators made it clear with whom they meet to make decisions
on matters of sexual and reproductive rights of women: “(...) in the
Legislature there was consensus that this protocol will not be signed
and that no law that enables it will advance.

564 Note from the newspaper 24.com - Tycumanos march against the abortion protocol”,
April 25, 2012, http://m.eldiario24.com/nota.php?id=252453 also coincidentally http://
www.tucumanalas?7.com.ar/nota.php?id=59185

65 Article from the newspaper La Gaceta “Legislators still do not know what to do
about abortion”, May 14, 2012, http://www.lagaceta.com.ar/nota/490751/
politics/legislators-still-don't-know-how-to-do-about-abortion.html

566 Idem note 47 and also note from La Gaceta “Andhes visited the Chamber to talk
about non-punishable abortion”, April 18, 2012, http://www.lagaceta.com.ar/
note/491479/andhes-visited-chamber-to-talk-about-non-punishable-abortion.html
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you, under no circumstances, an abortion. Thus (...)" legislator Adriana Najar —PJ—,
president of the Family Commission. “We spoke with the archbishop and with
Minister Yedlin. The issue will not be discussed in the body,” the legislator stated.
567

The Minister of Health, Pablo Yedlin, for his part, stated in this regard: “there is
a decision not to declare anything more than what has already been said publicly”
568.

Legislator Beatriz Avila (PJ), president of the Health Commission, stated:
“Following the ruling of the Supreme Court of Justice of the Nation [ ], a group of pro-
government legislators presented a bill on April 17, 2012, to suspend the application
of any administrative procedure that implies ignoring respect for human life from the
moment of conception. This is because | understand that the National Constitution
expressly recognizes the system of rights that protects the unborn child from
pregnancy until its end. In addition, civil legislation recognizes the rights of the
unborn child from conception. However, our criminal legislation provides for special
situations of non-punishable abortion, which have given rise to various rulings
attempting to reconcile the conflicting norms. However, it is not possible
administratively to adopt practices that imply violating the right to the preservation of
life from conception, no matter how painful the situation may be. This is an issue
where the participation of all sectors, without exclusion.”569

For his part, legislator José Luis Paez (DC) went further this time, and reportedly
presented bill 570 to declare the ruling of the Supreme Court of Argentina
"inadmissible." Among the foundations of his legislative project is that: "Pope
Francis ratified the anti-abortion position he held when he was Cardinal Primate of
Argentina in a message addressed to the faithful around the world." Paez emphasized
that the Supreme Pontiff

567
Note from La Gaceta: “The practice of non-punishable abortion divides opinions,” April 21, 2013.

http://http.lagaceta.com/nota/541674/politica/practica-abor-to-no-punible-divide-opiniones.html
568 Idem to previous note.

569 Subnote from La Gaceta, Point of View Il, “Against protocols”, April 21, 2013. http://
http.lagaceta.com/nota/541676/politica/contra-protoco-los.html

570 At the time of writing this work, there was no access to it, except by
the newspaper report of its existence.
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He highlighted the need to “guarantee the legal protection of the embryo, by endorsing
the campaign to collect signatures by Italian Catholics in defense of life” and that for
Francis, “every human being must be protected from the first moment of their
existence” (...) “The legislators of Tucuman have the last word regarding the

definition of His Holiness Francis” 571.

Organizations such as CLADEM sent notes to the President of the Legislative
Body, Regino Amado, to express their concern about the statements of the
legislators, while organizations such as “La Casa de las Mujeres Norma Nassif” and
the APDH Tucuman delegation not only urged that a protocol in accordance with the
FAL ruling be discussed in the chamber, but also sent the preparation of their own
project that respects international standards in Human Rights 572.

7. What do the projects say?

Although it must be made clear that the absence of a local regulatory law does
not prevent the exercise of the right granted by the penal code, it is also necessary
to clarify that the absence of a protocol of action in accordance with the standards
given by the CSJN is an obstacle for women who want to access the right (cfr. Cavallo
and Amette 2012: 61).

None of the bills discussed below had the opportunity to be discussed in the
House; all were introduced in 2012. However, when the "Silvina" case brought non-
punishable abortions into the spotlight, legislators revived them, as there is no express
rule regarding the time a bill remains in Parliament.

The project by Elias de Pérez (UCR) directly aims to prohibit the application of
protocols within the scope of SIPROSA by which pregnancy termination is carried
out, solely at the request of the pregnant woman (Art. 1).

The foundations of his project would thus be based on the "unconstitutionality"
of a law or protocol, since they would violate the articles

% Note from the newspaper El Siglo, “Paez asks to discuss a bill against
non-punishable abortion,” May 14, 2013. http://www.elsigloweb.com/nota/116423/
paez-pide-tratar-un-proyecto-contra-el-aborto-no-punible.html

2 The presentation has file number: Expte: 38-VL-13
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40, paragraph 1, 146, and even the declaration contained in the preamble of the
Provincial Constitution,573 which express the State's obligation to guarantee the right
to life from the moment of conception. It also cites international regulations and the
National Constitution itself to justify the absolute legal protection of the "nasciturus."”

On the one hand, it is worth clarifying that the Supreme Court of the Nation itself
(the final and only authorized interpreter of the same) has already made it clear in

"FAL" that such protection does not exist in the National Constitution or in the
international human rights instruments that are also cited by Pérez.

However, the Provincial Constitution does contain express regulations regarding
the protection that the State owes "to life from conception.” In this sense, provincial
public law would seem to conflict with the existence of a law or protocol that regulates
or operationalizes Article 86 of the Penal Code. However, this is merely apparent,
since, on the one hand, Article 86 is constitutional and conventional, and, on the
other, the decriminalization of abortions for reasons of health, life, and sexual violence
is also supported by a wide range of international human rights treaties of the same
hierarchy, which demand equal attention and implementation when assessing the
conflict of interests at stake.

To resolve the conflict, they can perfectly apply "mutatis mu-tandi" to this situation
(due to the similarities of the rights

573 Preamble to the Provincial Constitution of Tucuman: “We, the
representatives of the people of the Province of Tucuman, gathered in a
Constituent Convention, by their will and election, with the aim of affirming their
autonomy and strengthening federalism, organizing their institutions and
promoting human development in a participatory and pluralistic democracy
founded on liberty, equality, solidarity, justice and human rights, guaranteeing
life from conception; seeking economic development, the equitable distribution
of wealth, regional and Latin American integration and guaranteeing municipal
autonomy; with the purpose of ensuring and promoting the well-being of those
who inhabit this land and the free exercise of their rights, invoking the protection
of God and the guidance of our conscience, we sanction and order this Constitution.”

Art. 40 of the CPT: “Within the scope of its powers, the Province shall especially
strive to ensure that persons enjoy the following rights: 1) To a dignified
existence from conception with due protection by the State of their psycho-
physical integrity with the possibility of equal opportunities (...)".

Art. 146 of the CPT: “The State recognizes health as a fundamental human
right. It is responsible for the care of the physical, mental, and social health of
individuals (...) The State shall guarantee the right to life from conception.”
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in dispute) the solution reached by the Inter-American Court of Human Rights in
resolving the case "Artavia Murillo v. Costa Rica" 574. Although the case dealt with
the IVF technique (In Vitro Fertilization), the Constitutional Chamber of the Supreme
Court of Costa Rica issued a ruling that prohibited couples from accessing the
practice on the understanding that an administrative regulation (protocol) could not
restrict fundamental rights, since the Costa Rican State understood that there is no
distinction between unborn persons and those born:

“(...) as soon as it has been conceived, a person is a person
and we are dealing with a living being, with the right to be
protected by the legal system”, and iii) “since the right [to life] is
declared in favor of all, without exception, it must be protected
both in the being already born and in the one yet to be born575. (...)
The human embryo is a person from the moment of conception,
so (...) it is not constitutionally legitimate for it to be exposed to
a disproportionate risk of death. (...) embryos (...) are human
beings and the constitutional order does not admit any distinction
between them (...) any elimination or destruction of conceived
beings (...) violates their right to life, (...)"576.

The Inter-American Court, which is the only authorized interpreter of the American
Convention on Human Rights, when analyzing the legal status of the embryo also in
light of other human rights treaties such as the International Covenant on Civil and
Political Rights or the Convention on the Rights of the Child, arrived at the same
conclusion as our Supreme Court of Justice of the Nation and, in fact, cites “FAL”
as a jurisprudential precedent that sets a standard in the matter 577.

574 Series C case No. 257 of November 28, 2012. See the chapter: “Standards in International
Human Rights Law Relating to the Criminal Prosecution of Abortion”, the extracts from the ruling

regarding the legal status of the embryo and the Inter-American Court's decision in the case.

575 Recital 74.
576 Recital 76.
577 Recital 262.
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Thus, the IACHR will make it clear: "that the regulatory
trends in international law do not lead to the conclusion that
the embryo is treated equally to a person or that it has a right
to life." 578 And with respect to the specific question of
interpretation that must be made if a State grants greater protection
to the right to life in its domestic legal systems, it stated [that]:

“The State’s argument that its constitutional norms
grant greater protection to the right to life is not
admissible and, consequently, this right must prevail
absolutely (...) this vision denies the existence of rights
that may be subject to disproportionate restrictions under
a defense of the absolute protection of the right to life,
which would be contrary to the protection of human rights
(...) That is to say, in application of the principle of
most favorable interpretation, the alleged “broader
protection” in the domestic sphere cannot allow or
justify the suppression of the enjoyment and exercise
of the rights and freedoms recognized in the
Convention or limit them to a greater extent than that
provided for therein”579.

In conclusion, the provincial legislature has no constitutional or
conventional obstacles that could be used as excuses for not
addressing, issuing, prohibiting or restricting the application of a
protocol for access to non-punishable abortions.

The Paez (DC) and Caponio (PJ) projects start from the same
premise as that of Elias de Pérez (UCR) on “the absolute
protection of life from conception”580, which is why the same
explanations already given above apply. These projects, for their
part, aim at “the protection of women in conflict with their
pregnancy” and provide for measures ranging from dissuasive
measures and those that hinder a woman'’s free choice in the
event that she finds herself in the cases provided for by art. 86 of the penal code

578 Recital 253.

579 Recital 259.

580 Article 1 of Paez's project and 1st and 2nd of Caponio's project.
581 Chapter IV of Caponio's project.
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prohibitive measures of an absolute nature582. They provide for assistance
measures of an economic, psychological, and even "spiritual" nature583, which will
be channeled through agencies created for this purpose and also through civil
society organizations such as associations or foundations. 584

Both projects have adoption585 as a "definitive and substitute solution" to the
legal abortion provided at the option of the woman who is a victim of sexual violence.
Thus, both legislators care little about the double imposition of violence on the
victim, since she was already violated and had to endure the sexual assault. Now,
the legislators, in a prolongation of the humiliation, also have the same idea that
she "endure" a little more to then fulfill a desire totally alien to the subjectivity, desires
and freedom of women, such as adoption.

The project of legislator Caponio bastardizes the sentence of the Court using
even the same terms with a totally opposite meaning586, for example, it speaks of

providing information on the "adverse" effects when the Court ordered to inform
about the rights that assist the victim to access this, and creates additional

requirements that configure psychological, symbolic and institutional violence587
against the woman, such as forcing her to see

%2 Art. 1 and 2 of Paez's project.

583 Article 19.a of the Caponio project and art.1 of the Paez project.
Articles 9 to 14 of the Caponio project and 3 to 8 of the Paez project.
%5 Art. 18 of Caponio's project, 8th and 9th of Paez's project.

586 Chapter IV art. 19 and subsequent

587 Thus, in the terms of Article 3, 5 and 6 of Law 26.485, which establishes
the Comprehensive Protection Regime to Prevent, Punish and Eradicate Violence
against Women in the areas in which they develop their interpersonal relationships.

Art. 3: - “Protected Rights. This law guarantees all rights recognized by the
Convention on the Elimination of All Forms of Discrimination against Women, the
Inter-American Convention on the Prevention, Punishment and Eradication of
Violence against Women, the Convention on the Rights of the Child and Law
26.061 on the Comprehensive Protection of the Rights of Girls, Boys and
Adolescents and, in particular, those related to: a) A life free from violence and
discrimination; b) Health, education and personal security; c) Physical,
psychological, sexual, economic or property integrity; d) Respect for their dignity;
e) To decide on reproductive life, number of pregnancies and when to have them,
in accordance with Law 25.673 on the Creation of the National Program for Sexual
Health and Responsible Procreation; f) Privacy, freedom of belief and thought; g)
To receive adequate information and counseling; h) To enjoy appropriate
measures comprehensive assistance, protection and security services.”
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an ultrasound for a non-punishable abortion to proceed588. It also
places health personnel in the unacceptable and incompatible role of
women's police, so that if they "suspect" the veracity of a woman's
statements about whether the pregnancy is the result of sexual abuse,
they must "report them and notify the children's advocate"589.

Finally, it provides for conscientious objection, which can be carried
out in an "institutional" manner, and besides ignoring the fact that
"conscience" can only be claimed for an individual person, never for an
institution that clearly lacks it, it also fails to respect the guidelines
given by the same Court in this regard in "FAL". 590

So the “no” en bloc and as the only response from the legislative
body, without distinction between government supporters and
opposition, in addition to being a violation of fundamental rights, instills

terror due to its indolence: not a single legislator was able to take
women or the movements that

Art. 5: “Types. The following types of violence against women are specifically
included in the definition of the preceding article (...) 2.- Psychological: That which
causes emotional damage and decreases self-esteem or harms and disrupts full
personal development or seeks to degrade or control her actions, behaviors, beliefs
and decisions, through threats, harassment, stalking, restriction, humiliation, dishonor,
discredit, manipulation, isolation. It also includes blaming, constant surveillance,
demanding obedience and submission, verbal coercion, persecution, insults,
indifference, abandonment, excessive jealousy, blackmail, ridicule, exploitation and
limitation of the right of movement or any other means that causes harm to her
psychological health and self-determination (...)

5.- Symbolic: That which, through stereotypical patterns, messages, values, icons or
signs, transmits and reproduces domination, inequality and discrimination in social
relations, naturalizing the subordination of women in society.”

Art. 6: “Modalities. For the purposes of this law, modalities are understood to be
the forms in which the different types of violence against women manifest themselves
in different areas, with the following being specifically included (...) b)

Institutional violence against women: Violence committed by officials, professionals,
staff and agents belonging to any public body, entity or institution, with the aim of
delaying, hindering or preventing women from accessing public policies and
exercising the rights provided for in this law.

Also included are those exercised in political parties, unions, business, sports and
civil society organizations.”

588 Article 19, paragraph “c” of Caponio’s project.
589 Article 21. See in this regard what has already been mentioned in relation to
the issue of professional secrecy in “The Criminal Investigation of Abortion Complaints

in Tucuman: Appreciations from a Gender and Human Rights Perspective”, and the
chapter on “Medical Secrecy” written by Soledad Deza.

590 Article 20. See in this regard the chapter dedicated to the subject of Objection
of Conscience written by Soledad Deza.
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They represent the same people, their own voters, and those for whom they hold a
mandate, even though women represent more than half of the electoral roll and are
the most affected by sexual violence and its consequences. No legislator was able
to differentiate their personal beliefs from the duties they have, first and foremost, as
public officials elected by the citizens.

They demonstrate a staggering ignorance of the law and international human
rights law, which is why they also draw on the current Pope's statements as if they
were a source of some kind of legal basis. They refuse to even discuss the issue,
fearing the wrath of the Archbishop, a man with no standing on the subject, as he
would not even suffer a pregnancy resulting from rape, much less a clandestine
abortion.

The stereotypical view of women makes the act of conceiving (whether through
violence or not, since it seems that this is the least of it) and motherhood a single act
and that it is also inherent to them, it is “an event inscribed in female reproductive
capacities and contemporaneously in a regime of sexuality strongly marked by the
domination of a masculine sexual pleasure that coincides with intercourse. However,
not all women can or want to be mothers, or to be so at that moment. The injustice
of which they are victims, then, is first of all the subtraction of the power to decide
what to do once one has conceived” (Pitch 2009, 343).

The subordination of women, in general, reaches its peak when they are seen
as mere means, gestating wombs, to achieve another "higher" end. This "end,"
however altruistic it may seem (gestation, birth, and subsequent adoption), is contrary
to the principle of human dignity and the prohibition of exploitation that derives from
it.

8. Waiting for a response from the Judiciary

The case of "Silvina", as we have seen, gave rise to a chain of reactions from the
most conservative sectors of the province, who do not accept giving up even an iota
of the monopoly they maintain in terms of sexual and reproductive rights, much less
in the face of the piece of pieces within these such as access to abortion, and so on.
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in what can be interpreted as a lack of explicit support for the health professionals
involved in the case and the lack of a clear institutional policy on legal abortion. The
entire maternity ward staff was denounced by Arturo Forenza (Jr.), representative of
the "PRO" party, in case 1634/13, on charges of abortion, abuse of authority, and
failure to fulfill the duties of a public official. Following declarations of incompetence
by the prosecutors of the V and VII Nominations, the case was finally assigned to the
VI Prosecutor's Office, headed by Prosecutor Adriana Reinoso Cuello. In response,
the NGO "LA CASA DE LAS MUJERES NORMA NASSIF," arguing that this was a
crude intimidation scheme since the doctor who performed a non-punishable abortion
had committed no crime, and that it clearly demonstrated institutional violence,
requested that the case be closed and that the representative of the "PRO" party be
investigated for institutional violence. The human rights organization APDH, Tucuman
delegation (Permanent Assembly for Human Rights), also joined the request for
closing. Until early July, the case remained reserved in the Prosecutor's office, with
no action taken.

8. a) Protection and precautionary measures

Legislator Elias de Pérez filed an amnesty and a precautionary measure in
Chamber Il of the Administrative Litigation Court, file no. 160/13, headed by Judge
Dr. Ebe M. Lopez Piossek and Judge Sergio Gandur, against the Province of
Tucuman and the Provincial Health System, seeking an order “to refrain from applying
protocols by virtue of which the termination of pregnancy is performed at the sole
request of the pregnant woman who, through a sworn statement, states that she has
been raped, as established by the Supreme Court of Justice of the Nation in a recent
precedent and as established by the Technical Guide for the Care of Non-Punishable
Abortions []” .

Likewise, the legislator makes the presentation in her capacity as "Citizen of the
Argentine Republic and resident of the province of Tucuman who, as an active
member of the Roman Catholic Church and the Congregation of Lourdes, fervently
promotes the value of human life [ ] to prevent the continued killing of innocent
human beings, otherwise,
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consents to his death in collusion with public agents” 591.

The Court has granted the appeal and has already granted the possibility of
processing the amparo as a class-action amparo, and has thus invited organizations
with a legitimate interest in the outcome of the case to join the litigation as third
parties. At the time of writing, only the organizations ANDHES, CLADEM, and
Amnesty International have been reported to have submitted briefs as "amicus

curiae."

It is impossible not to connect these cases with other similar ones that
were initiated in other provinces with the aim of obstructing and judicially
prohibiting the right to access an abortion under legal and safe conditions,
as in Cordoba592. However, it is also true that in other circumstances, such
as in the Autonomous City of Buenos Aires, justice served as a guarantee
to be able to implement the ANPs in the face of the refusal of the political
powers to do so, as occurred with Mauricio Macri's veto593 . In the
meantime, in the province, all that remains is to await the reaction of the
judicial power to "FAL" and hope that the response from that power is "yes"
to the human rights of Tucuman women, and that they are up to the task of
resolving the cases.
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Annex: Legislative Projects by Marcelo Caponio, Silvia
Elias de Perez and Jose Luis Paez

Marcelo Caponio's Project (Front for Victory)
Chapter |
General Principles

Article 1. PURPOSE: The purpose of this law is to establish a
legal framework for the protection and social care of motherhood,
which includes the design of positive measures and actions aimed
at guaranteeing and protecting the rights of pregnant women to be
fully supported and contained during and after pregnancy, and to be
informed of this right and of the support programs and mechanisms
available to them, as well as the implementation of positive measures
to guarantee the right to life from conception, promoting the
establishment of the necessary social, legal, educational, health and
assistance means that allow the pregnancy to be carried to term and
the child to be raised in a healthy and safe environment that allows
and facilitates their comprehensive development until they reach
adulthood.

Article 2. GENERAL PRINCIPLES: The guiding principles of this
law are:

1) The protection, harmonization and promotion of the civil and
constitutional rights of pregnant women and children, from the
moment of conception until the age of majority.

2) The promotion of responsible motherhood and fatherhood.

3) The right of children to develop in an alternative family
environment to their biological one when this is not at all conducive,
and the consequent promotion of adoption.
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Article 3. COMPREHENSIVE PROTECTION OF THE UNBORN CHILD: The

Provincial State guarantees the comprehensive protection of the rights of the unborn
child, in particular their human right to life from the moment of conception, without
distinction or discrimination of any kind.

Article 4. NON-DISCRIMINATION AGAINST UNBORN CHILDREN: Discrimination
against unborn children born as a result of rape is absolutely prohibited. Within the
province, the discriminatory category of "wanted children" and "undesired children"
is not recognized because it is contrary to the constitutional guarantee of equality
and to the Human Rights Treaties incorporated into the National Constitution.

Article 5. COMPREHENSIVE PROTECTION OF WOMEN: The Provincial State
guarantees the comprehensive protection of the rights of pregnant women, and will
provide special protection to women who are victims of crimes against sexual
integrity.

Article 6. COMPATIBILIZATION OF RIGHTS: The Provincial State will ensure
that, under no circumstances, the mother's right to her psychophysical integrity
contradicts the right to life of the unborn child.

Article 7. VIOLENCE AGAINST WOMEN: Any external interference, whether
state or private, that aims to induce or convince a pregnant woman to have an
abortion shall be considered a case of violence against women.

Chapter I

Action measures to guarantee the right to life

Article 8. AWARENESS CAMPAIGNS ON THE VALUE OF LIFE: The Provincial
State must carry out periodic campaigns on the value of human life from the moment
of conception.

Article 9. SUBSIDIES AND AGREEMENTS: The province may grant subsidies
and establish agreements, within the framework of applicable legislation, with non-
profit foundations or civil associations that undertake to offer support, assistance
and advice for better compliance with this law.

Article 10. VOLUNTEER NETWORKS: The province will promote the creation of
volunteer networks to support pregnant women to assist them during pregnancy
and in the first months after birth, just as it will support existing ones.
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To this end, a public call will be made annually, which must be sufficiently
publicized, to receive offers from individuals or entities in order to have a sufficient
number of volunteers for the creation and support of these volunteer networks.

Article 11. TELEPHONE AND INTERNET ASSISTANCE:

1) The State will make available to all pregnant women a free, general access
telephone number that will allow them to directly connect with maternity care centers.

2) Likewise, the general information provided for in this Law will be made
available through the Internet, and information will be provided on the existence and

functions of maternity care centers.
Article 12. GUIDE TO RESOURCES AND ASSISTANCE

MATERNITY:

In order to promote the widest dissemination of the information provided for in
this Law, the Provincial State will prepare a guide of resources, support and assistance
for maternity with the following minimum content:

1) The identification of the centers, benefits and aid that pregnant women can
access from the moment they prove their pregnancy.

2) The measures available to pregnant women or mothers for access to
employment, training, and other social benefits.

3) The list of entities of general interest that, within the province, collaborate to
achieve the purposes set forth in this Law.

Chapter 11l

Maternity Care Centers

Article 13. MATERNITY CARE CENTERS:

1) Maternity care centers shall be created as centers of comprehensive
assistance, support and information for pregnant women, mothers and fathers, and
any protocols deemed appropriate may be established for this purpose.

2) The centers may provide assistance to the entire family unit, if requested by
pregnant minors and their parents.
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3) The Provincial State may agree to carry out information, support and human
and economic assistance work with non-profit civil associations, which have the
same purpose as maternity care centers.

Article 14. PROFESSIONAL TEAMS: In each maternity care center, there will be
teams made up of professionals who will provide pregnant women with assistance,
support, and information on the aspects provided for in this Law.

Article 15. Circumstantial Analysis:

1) Maternity care centers must carry out an analysis as soon as possible of the
socioeconomic situation and personal circumstances of the pregnant woman who
requests it in order to evaluate the possibility of being a beneficiary of aid and
benefits, both during pregnancy and after birth.

2) This analysis must be communicated to the applicant as soon as possible. The
content of this analysis must be communicated to the applicant in a personalized,

sufficient, and understandable manner.
3) Maternity care centers must in all cases respect the confidentiality of the data
they obtain from pregnant mothers and fathers.

Article 16. MOTHERS AT RISK: Pregnant women at particular risk will be

considered those who, due to age, culture, health, socioeconomic status, social
exclusion or any other personal or social circumstance, encounter specific difficulties

in carrying a pregnancy to term.

Article 17. PRIORITY IN ASSISTANCE POLICIES:

1) All assistance and information policies will establish priority attention for
pregnant women at particular risk in order to access the benefits, aid or action
programs in question, provided that they are appropriate to their situation.

2) The province, within the scope of its powers, will establish aid, benefits and
action programs aimed at protecting pregnant women at particular risk.

Article 18. PROMOTION OF ADOPTION:

In the event that the pregnant woman states, at any time, that she cannot take
charge of the upbringing after birth or does not wish to carry the pregnancy to term,
the Provincial State will promote adoption as an effective and real alternative to allow
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to the pregnant woman to carry out the pregnancy, and to the unborn child
the full enjoyment of his or her right to life.

The promotion of adoption will be a guiding principle of the social policy
of the Provincial State.

It will also promote, through social awareness and the necessary
benefits, adoption as an effective alternative for family integration in all
cases where the best interests of a minor so require.

The Provincial State may enter into agreements for support and human
and economic assistance with non-profit foundations or civil associations,
whose purpose is everything related to adoption.

Chapter IV

Women victims of crimes against sexual integrity

Article 19. GENERAL PRINCIPLES: In providing care to women victims
of crimes against sexual integrity, the State must implement the following
measures:

a) Comprehensive Assistance: The Provincial Government will provide
women who are victims of sexual violence with immediate and ongoing
comprehensive medical, psychological, sexual, reproductive, legal, and
spiritual assistance—in the latter case, at the victim's request—as well as
preventive medical treatment to reduce specific risks arising from rape
and the collection and preservation of evidence related to the crime. This
assistance must be provided in a comfortable and safe environment that
provides privacy, trust, and prevents unnecessary repetition of the traumatic
experience.

b) Information: Women who are victims of sexual violence must be fully
and thoroughly informed of the physical and psychological consequences
of an abortion, both for their physical and mental well-being and for that of
their unborn child. They must also be informed of alternatives to abortion,
such as continuing the pregnancy and raising the child—with due and full
assistance from the State—or giving the baby up for adoption.

c¢) Ultrasound: Once the woman has been informed and assisted, in
accordance with the provisions of sections a and b, prior to any abortion-
type practice — regardless of the reason invoked — an ultrasound must be
performed compulsorily, as an integral part of a woman's right to health
and information.
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Article 20. CONSCIENTIOUS OBJECTION: Health institutions and
health personnel may exercise, at any time, the right to conscientious
objection, without the State being able to impose any type of limitations
or formalities.

It is absolutely prohibited to discriminate against healthcare
personnel who, for reasons of conscience, refuse to participate in
abortion procedures. Any interference or impediment to the exercise of
this right will be considered an abuse of authority.

Article 21. FALSE STATEMENT: When the health personnel involved have well-
founded suspicions that there is no crime against sexual integrity, they must
immediately file a complaint with the on-duty prosecutor and request the intervention
of the Juvenile Ombudsman.

Chapter V
Complementary provisions

Article 22. REPEALING PROVISION: Any regulatory provision that
opposes the principles and standards of this law is hereby repealed.

Article 23. REGULATION: The Executive Branch must regulate this
law within a period of thirty (30) days from its promulgation.

Article 24. BUDGET: The Executive Branch is empowered to
restructure, modify or reassign the budget items necessary to comply
with this law.

Article 25. Communicate.

Dr. Marcelo Caponio
Legislator

Project by Elias de Pérez (UCR) Proj: 62-PL-12

TUCUMAN
THE HONORABLE LEGISLATURE OF TUCUMAN ENACTS
BY FORCE OF LAW

Art.1) In accordance with art.40 paragraph 1 of the Provincial
Constitution, the PROVINCIAL HEALTH SYSTEM is prohibited from,
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apply protocols by which the interruption of pregnancy is practiced, at the sole
request of the pregnant woman.
Art.2) In form.

STATEMENT OF REASONS

The protection of life, which is humanity's most precious asset, certainly
constitutes the first duty of a democratic government. The Provincial Constitution, in
its Article 40, Section 1, states: "The right to a dignified existence from conception
recognizes the right with due protection by the State for the physical and
mental integrity of the person, with the possibility of equal opportunities.”

The law requires no interpretation. It states that the state, within its powers, will
provide protection to persons from the moment of conception. This law, of the
highest rank in the Province, cannot be de facto repealed by the opinion of any
official who claims to have read the Supreme Court ruling in a rape case, authorizing
the termination of a minor's pregnancy.

Furthermore, Article 40, Section 1 of the Constitution of the Province is in line
with the fundamental text of the Nation and the International Treaties that have been
incorporated into it by the constitutional reform of 1994.

Indeed, art. 75, paragraph 22 of the National Constitution has incorporated
international treaties of higher rank than domestic law, and among these treaties
the American Declaration of the Rights and Duties of Man states that “Every human
being has the right to life, liberty and security of person”, while the American

Convention on Human Rights states in its art. 1.2 that “Every human being is a
person” and in art. 4 adds “Every person has the right to have his life respected.”

For its part, our Constitution in its article 75, paragraph 23, 2nd paragraph,
states that it is the obligation of Congress to "establish a special and comprehensive
social security system for the protection of children in situations of abandonment,
from pregnancy until the end of elementary school.”

That is to say, our highest-ranking legislation recognizes that life begins at
conception, destroying those slogans that maintain that women are the owners of
their bodies, without deceptively noting that the unborn person is a distinct body
that only feeds and grows within the mother.
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For its part, the National Academy of Medicine, in its plenary session on
September 30, 2010, deemed it necessary to "remember the basic principles of
medical science and practice that oblige and bind all professionals in the country.
Argentine public health requires proposals that care for and protect the mother and
her child, the life of the woman and that of the unborn child. The medical obligation
is to save both; nothing good can come to society when death is chosen as the
solution. If clandestine abortion is a health problem, it is up to the authorities to take
the best preventive and curative measures without violating the fundamental human
right to life and the right of medical professionals to respect their convictions.
Therefore, the National Academy of Medicine considers: "That the unborn child,
scientifically and biologically, is a human being whose existence begins at the
moment of conception.”

From a legal perspective, it is a subject of law, as recognized by the National
Constitution, the attached international treaties, and the various national and
provincial codes of our country. Destroying a human embryo means preventing the
birth of a human being. Medical thought, beginning with Hippocratic ethics, has
defended human life as an inalienable condition from conception. Therefore, the
National Academy of Medicine calls on all physicians in the country to maintain the
fidelity to which they once swore an oath. The right to "conscientious objection”
implies not being forced to perform actions that contradict an individual's ethical or
religious convictions (Articles 14, 19, and concordant articles of the National
Constitution).

The Provincial public hospital cannot be forced to fail to comply with a
constitutional regulation, which is to preserve life, including that of the unborn.
Consequently, the Provincial Health System (SIPROSA) cannot apply protocols
that imply the termination of pregnancy simply based on the pregnant woman's
complaint that she has been raped, because the classification of the crime is an
exclusive and exclusive power of judicial magistrates, and this constitutional power
cannot be displaced by the medical professional's ability to determine whether or
not rape has occurred, because that opinion is valid if a judge requests it.
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The ruling of the Supreme Court of the Nation, authorizing the abortion of a
minor, has only resolved the case, according to our system, which does not allow
rulings with the character of general declarations. Nor can the considerations made
in said ruling—outside the strict context of the case to be resolved—be applied as if
it were a law of the National Congress or advice or suggestions from the highest
court of the Republic, but rather as opinions of the magistrates who signed it. It is
well known that, under our system, courts issue rulings in specific cases, the
contents of which cannot be applied erga omnes, as some public health officials
seem to understand.

If it were accepted that the medical professional is obliged to terminate the
pregnancy simply because a pregnant woman declares she has been raped, we
would in fact be decriminalizing abortion, even though the concept of abortion
remains hypocritically defined in our Penal Code.

Abortion will become a mere administrative act and, more seriously, carried out
by the state, whose primary obligation is to guarantee life, as established in the
aforementioned Article 40, Section 1, of our Provincial Constitution.

Recently, there are sectors that assume that surrogacy, failing to preserve
family values, or advocating the suppression of the unborn person is progressive.
We are not talking about religious principles, but rather simple and basic ethical
values that are intended to be buried under legislation or interpretations of the law,
which they promise to do so in the name of supposedly progressive ideologies.

Our purpose is to comply with the constitutional mandate of preserving life from
conception, and this is what this bill aims to do.

In this regard, we have read with astonishment that the Governor states that he
will comply with the ruling recently issued by the Supreme Court, although it goes
without saying that neither the Province nor the Governor have been part of that
process, and therefore, given our system, no ruling by any court is applicable to
anyone who was not a party to the case subject to the jurisdiction in question, which
draws attention to the legal source from which our government draws.

Aware of this and to safeguard life, | ask my peers to support
the present project.
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José Péez Project (Christian Democracy) Project 91-PL-12

TUCUMAN

The Legislature of the Province of Tucuman, hereby sanctions with the force of:

LAW

ARTICLE 1.- This law is directed toward the protection of the unborn person from
the first moment of conception, meaning the fertilization of the human ovum by the
male gamete of the same species. This protection shall be made effective through
material and spiritual support for pregnant women in conflict situations.

ARTICLE 2.- For the purposes of this law, a pregnant woman in a conflict
situation is considered to be one who lacks the subjective and objective conditions
essential to face the gestational process and/or motherhood.

ARTICLE 3.- Provincial Fund for Life. The Provincial Fund for Life is hereby
created to finance programs within the province to support pregnant women in
conflict situations.

ARTICLE 4 Resources. The Provincial Fund for Life shall be composed of:

a) The resources allocated annually by the provincial budget.

b) Legacies and donations.

ARTICLE 5.- Administration. The Provincial Fund for Life shall be administered
by the State Secretariat for Children, Adolescents and Families, which shall oversee
the application of the allocations for the specific purposes of this law.

ARTICLE 6.- Purpose. Support for pregnant women in conflict situations and
the application of the Provincial Life Fund for this purpose will be carried out
exclusively through allocations to public or private institutions that express their
willingness to avail themselves of the benefits of this law.

ARTICLE 7.- Institutions — Requirements. To participate in the Provincial Life
Fund allocations, institutions must meet the following conditions:
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|.- Public Institutions:

a) Have an organizational structure specifically designed to support
pregnant women in conflict situations;
b) Have sufficient material and human resources to fulfill its mission.

II.- Private Institutions

a) Possess legal status in the form of a non-profit civil association
or foundation;

b) That in accordance with their statutes they propose in an ex-
exclusive assistance to pregnant women in conflict situations;

c) Be registered in the National Registry of Entities
equivalent public good if it exists in the Province.

d) Have sufficient material and human resources to fulfill its mission.

ARTICLE 8.- Mission: Institutions will be responsible for providing
material and spiritual support to pregnant women in a situation of conflict
so that they may accept and protect their child.

It is the inexcusable mission of the institutions that adhere to this
law to ensure that women do not interrupt their pregnancy.

ARTICLE 9.- Prohibition. Beneficiary institutions shall absolutely refrain from
acting as intermediaries in the placement of children or equivalent solutions. If the

institutions are unable to obtain the woman's acceptance of the child before or after
birth, they must direct her to the competent adoption authority.

ARTICLE 10.- Application. Once an application has been made by
an institution for compliance with this law, it shall be the sole
responsibility of the Secretariat of State for Children, Adolescents, and
Family to grant or deny the request. The Secretariat of State may
request the relevant reports beforehand.

ARTICLE 11.- Sanctions. Failure by the institution to meet the
objectives and requirements established by this law will result in the
suspension or permanent cessation of the benefits granted, as
applicable.

ARTICLE 12.- Institutions that receive allocations under this law
must account for their investment to the Secretariat of State for
Children, Adolescents and Family.

ARTICLE 13.- Inspection. The Secretariat of State for Children,
Adolescents and Family may inspect the operation of
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institutions that comply with this law when it deems it appropriate.

ARTICLE 14°.- Communicate.-
Fundamentals:
On the subject at hand, Teresa of Calcutta said:
Let's all go and save the unborn children. Let's go and give them the chance to live."

At a time when the entire country is reopening the debate on the issue of abortion,
and it seems it will become a topic of discussion in the National Congress, | submit
to the consideration of the Honorable Legislature this bill, which mandates the
protection of the unborn person through the proper care of pregnant women in
conflict situations.

Both (the child and the mother) constitute two inseparable faces of the same
reality with which society has an important debt to settle.

The pregnant woman in a situation of conflict is conveniently described as one
who lacks the essential subjective and objective conditions to cope with the
gestation process and motherhood. This refers to the subjective aspect, the
woman's person, her own personality, her cultural level, and the intellectual capacity
she possesses to understand the maternal event.

The pregnant woman is in a situation of conflict due to her age or development, and
she suffers from serious defects in discretionary judgment regarding the essential
rights and obligations of motherhood. This is one hypothesis, but there must be
many others that affect the mother's situation during the gestational process.

The objective conditions fundamentally point to the necessary support from the
father of the unborn child and/or the family unit in the case of a single woman. This
refers to the material and spiritual support that every woman needs during the
pregnancy, during childbirth, and later, in the early stages of raising the child. The
lack of such support clearly places women in a situation of conflict.

In Articles 3, 4, and 5, the bill refers to the creation of the Provincial Fund for Life,
which is established to finance the necessary support programs within the province.
This fund is established with resources from the provincial budget, legacies, and
donations, and is administered by the State Secretariat for Children, Adolescents,
and Families.
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Funds for support programs for pregnant women in conflict situations will be
allocated exclusively to public and private institutions that benefit from this law
(Article 6). The goal is specifically to secure contributions from the genuine solidarity
vocations that exist within the Province's social structure, which are expressed in
private and public institutions.

If this law achieves its intended objectives, we will be fairer to many women in
Tucuman, we will help many innocent people see the light of day, many unwanted
pregnancies will be channeled toward adoption, there will be more children available
for adoption, and thus the commercialization of human life will be diluted.
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Epilogue

The scope of this book, which analyzes the political, social, and institutional
behavior of the province of Tucuman toward women who have abortions and is
comparable to that of other territories in our country and even in Latin America, aimed
to demonstrate that sovereignty over the body is denied to many women when
motherhood is involved.

Control over one's own body has become so politicized for women that the uterus
has been placed in a public place, with all the implications this entails in terms of
disempowerment, as it creates the ideal setting for subjecting private decisions to the
scrutiny of third parties.

Access to abortion in cases permitted by law must be available, and when this is
not the case, the State must respond as the guarantor of public health.

It is enough to recall that Argentina's responsibility in the lack of guarantee and
provision of assistance services that ultimately resulted in the certain impediment of
the right to terminate a pregnancy in a case of non-punishable abortion was
demonstrated in the case "LMR vs. Argentine State", where, in addition to imposing
the obligation to respond financially by compensating for the damages caused to the
woman who was a victim of rape and who was denied access to non-punishable
abortion, it reminded her that: "The State has the obligation to take measures to
prevent similar violations from being committed in the future"594.

The obligations of the State in relation to human rights that are involved in the
exercise of sexual and reproductive rights are usually outlined in three groups:
Obligation to Respect,

%4 CCPR/C/201/D/1608/2007
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of Protecting and Guaranteeing 595, however, can be the same
described in two blocks:

a) Obligation to Respect: This requires the State to first
recognize the existence of reproductive rights, assuming that it
should not deprive individuals of any of them on the basis of
custom or religious belief. In general, this is presented as a
negative obligation since it limits the exercise of power, which
could threaten the population's access to reproductive health
services, if necessary.596

b) Obligation to Protect and Guarantee: This implies that the
State must regulate access to sexual and reproductive health in
such a way that marginalized and vulnerable people feel their
rights are secure. This obligation includes not only specific
legislation that enables the exercise of sexual and reproductive
rights, but also the implementation of policies aimed at providing
accessibility to these rights in such a way that their effects radiate
equally to the entire population, especially those sectors that
require public health as a determining factor for their health. 597

This obligation to guarantee does not end with mere regulation
at the legislative level and implementation at the administrative or
management level, even though this is a vitally important step and
an auspicious starting point. This obligation demands budgetary
provision and real financing598 for the execution of the political
actions required to implement these sexual and reproductive
policies; and it also includes the obligation to investigate non-
compliance that contributes to impeding the enjoyment of sexual
and reproductive rights.

The obligation to investigate provides the Public Power with all
the tools to reliably determine the implemen-

595 IIDH Op.cit p. 74-80

596 Case “KL v. Peru”, Communication No. 1153/2003 UN Doc CPR/C/85/1153/2003
(2005) A 14-year-old Peruvian girl with an anencephalic pregnancy that endangered her
health was forced to give birth after being denied therapeutic abortion. She was also forced
to breastfeed for several days until the child died. In this case, the HRC ruled that the State
had failed to comply with its obligations to respect the obligations assumed under the
Covenant.

%97 JACHR, “Cantoral Huamani vs. Peru” of July 10, 2007, CN Series 167

598 Femenias, M. L et Alt (2005) “Women's right to health” in
“Bioethical Perspectives,” FLACSO. p. 125
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The implementation of policies designed for effective access to sexual
and reproductive health, in turn, generates different levels of state
responsibilities depending on whether or not research has been carried
out, whether or not the limitations detected have been dissipated, and
also whether or not those responsible for restricting rights to the detriment
of third parties have beer®8anctioned.

The judicialization by a sector of society of an issue related to
public health or the lack of Medical Protocols or Guidelines in some
provinces are realities that have as their main objective the
prevention of a vulnerable sector of women in the population from
exercising a basic human right or, alternatively, hindering access
to health care that the State is obliged to guarantee, both situations
contrary to the law.

The failure to comply with provincial protocols or guidelines for non-punishable
abortion, while not undermining the existence and enforceability of this right, has
the potential to create a scenario conducive to delay, confusion, and even refusal on
the part of health providers to perform this medical abortion. This is a status quo
political strategy, rooted in ignorance, that not only confuses but also hinders access
to rights.

But the obligations that weigh on the head of the State are not
informative title, nor is its responsibility.

Financial liability, which is undoubtedly a form of vindication, is
insufficient. It is essential to emphasize that compensation often
arrives late and does not even remotely repair the harm inflicted
on a woman who has been raped or whose health is at risk, as an
autonomous moral agent, by the impact on her body, her psyche,
and her life plan.

A concept of full citizenship for women excludes the possibility
of imposing the reproductive role as a model of life and forces
society to rethink the message of overvaluation expressed in the
social imaginary about motherhood. Furthermore, full citizenship
should dissolve the woman-mother binomial as a

599 IACHR Goiburu et al. Case. Judgment of September 22, 2006, Series C No. 153, para. 88;
Montero Aranguren et al. Case (Catia Detention Center), Judgment of July 5, 2006, Series C No. 150,
para. 66; CEDAW Doc. UN A/52/38 Rev. |, part Il, paras. 304 and 318-319 and Concluding Observations
of the Committee on Colombia, February 4, 1999 ’
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the only valid category for women that attempts are made to smuggle in from the
most irreducible beliefs.

Aside from the current legal consensus, it is urgent to open the public policy
agenda to debate what kind of benefits the criminalization of abortion and the
criminalization of women who have abortions brings to a State of Law, if, as is truly
the case, the punishment is only selective and at the same time useless in reversing
the interruption of unwanted pregnancies.

The conflict that has been attempted to be made clear here is that within the
framework of a citizenship informed by human rights, no person has the right to use
and dispose of another person's body without their permission. In moral terms, it is
unacceptable to exploit any human being, including women.

Currently, the law does not require people to donate their organs (a kidney, for
example) to save others. Why, then, should women lend their bodies to keep another
person alive? Why does the law require of women what it requires of no other citizen?
As philosopher Judith Jarvis Thomson600 has argued, if one woke up one day in
a hospital bed and found that one had been connected, by means of machines and
tubes, to a very famous violinist, and the doctor told one that one must remain that
way for the next nine months in order to save the violinist's life, nothing would compel
one to remain in bed for even a second.

Women's bodies cannot continue to remain in CHECK, whether the move comes
from the State, conservative sectors, men, the patriarchy, certain cultural mandates,
or religion.

Soledad Deza

80 Jarvis Thomson, Judith “A Defense of Abortion” in “Controversies over
“Abortion” Margarita Valdés (compiler), UNAM and FCE, Mexico, 2001.
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