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Anti-gender language:
Hate speech vs. 
freedom of expression

Mariana Soledad Alvarez1

"The language of an era is a way of access

to its deepest logic" (Luis Ignacio García, 2021:332)

1 Lawyer (UNT), feminist, specialist in gender, human rights and 
public policies, professor of Legal Feminisms and in chair b of 
Human Rights, she is one of the founding partners of MxM and is 
currently a member of the Board of Directors.



Who are we?

The MxM Foundation is a feminist, interdisciplinary 
and intergenerational organization in the province of 
Tucumán, in northern Argentina. For the past 12 
years, it has been promoting access to sexual, 
reproductive and non-reproductive rights in general 
and to abortion permitted by Law 27,610 in 
particular. It has an interdisciplinary team made up of 
professionals and students of law, medicine, 
psychology, social work and literature, who work in a 
Community Clinic, a Mental Health Clinic and a 
Sexual Health Clinic. Our objective as a Foundation 
is to strengthen the sexual sovereignty of women 
and diversities so that they can exercise full 
citizenship in a State that guarantees, beyond all 
religious fundamentalism, access to a life free of 
violence. We actively work for a society where there 
is room for all the uncomfortable, irreverent, defiant, 
unsubmissive and messy corporalities that the 
Patriarchate has historically excluded.



9

Anti-gender language: hate speech vs. freedom of expression

Why concern ourselves with the tension 
between freedom of expression vs. anti-
gender discourses?
Argentina's commitments to gender equality and non-
discrimination turned 30 years old in 2024, when the 
Convention on the Elimination of All Forms of 
Discrimination (CE-DAW) was incorporated into the 
so-called federal constitutional block through art. 75 
paragraph 22. It will be possible to confirm, 
throughout this input, that the conquest of rights has 
been significant for women and diversities since then. 
It will also be possible in this reading to note that the 
more or less underhanded political reactions reveal a 
neoliberal scenario that, under the grammar of 
freedom, fuels a right-wing populism2 that has 
gender disinformation and incitement to hatred and 
gender violence as the language of the state. This 
anger unleashed from the bowels of neoconservatism 
is not exclusive to our country, it is global. As Tamar 
Pitch points out "... if the current war is a "war of 
civilizations", the so-called "civilizations" that clearly 
clash are not the "democratic" West and the rest

2 Pitch, T. The victim's misunderstanding. A feminist reading of 
punitive culture. Ed. Tinta Limón. Buenos Aires. 2024.
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"autocratic". Instead, there is a transversal alliance 
that shows, once again, how the real world war is a 
war against women and for their control." 3The 
content of freedom has historically been elusive in 
shaping the options and opportunities of feminized 
bodies. The social acceptance of a freedom devalued 
on the basis of gender has silently accompanied for 
centuries a place of subordination for half the 
population. The gender perspective, as an approach 
to human rights, has made it possible, especially in 
recent decades, to break something of that 
hierarchical sexual order where, even without slavery 
– and with freedom – the lives of women, lesbians, 
gays and transsexuals have been subject to more or 
less gentle masters in each era and in different 
geographical coordinates.  in the twenty-first century, 
invoke freedom as a prerogative to annihilate 
equality? What are the reasons that justify a 
discourse that promises "the prohibition of the gender 
perspective"? Is it a discourse protected by freedom 
that affirms "violence has a gender"? In the name of 
what freedom can the government affirm "we reject 
the diversity of sexual identities that do not coincide 
with biology"? Is it compatible with democratic 
discourse for the President to call those who are 
active for a world without clandestine abortion "green 
handkerchief murderers"? What kind of protection

3 Idem, p. 147
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What freedom is intensified by the pathologizing of 
gender identity? How much discourse and how much 
action does public incitement to gender hatred have? 
Critically reflecting on rights in their context is part of 
a feminist praxis that prevents us from falling into the 
trap of binary reasoning that is functional to a 
reductionist position that is only willing to think of 
censorship yes or censorship no. But when we talk 
about anti-gender language, we remember that the 
Rapporteur on Freedom of Expression pointed out in 
2024 that "State officials and political leaders have a 
special responsibility when it comes to setting the 
tone of an inclusive public discourse. They play a 
key role in shaping public debate and opinion and 
enjoy considerable freedom of political expression in 
international law. They must exercise that privilege 
responsibly and ethically to promote tolerance, not to 
feed hatred"4.When we ask how much hatred and 
how much violence freedom of expression must 
endure, we are not trying to cover anyone's mouth, 
but to make visible that when the tongue hurts there 
is damage that exceeds the personal. A damage to 
democracy.

4 United Nations. General Assembly. Report of the Special 
Rapporteur on the promotion and protection of the right to freedom of 
opinion and expression, Irene Khan. A/78/288. Seventy-eighth 
session Item 73 (b) of the provisional agenda*

Soledad Deza
President - MxM foundation
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What we were able to achieve

Since the return of democracy in the country (1983) and based on activism and mobilization, 

the feminist and LGBTTIQ+ movements organized in Argentina have achieved the recognition 

of rights embodied in laws and the implementation of public policies for those conquered rights. 

The right to divorce is to be linked to shared parental authority, to the criminalization of 

discriminatory acts on the basis of sex (Law 23.592), the law on women's quota (Law 23.592), 

the law on women's quota (Law 23.592), the law on women's quota (Law 23.592), the law on 

women's quota (Law 23.592), the law on the female quota (Law 23.592), the law on the female 

quota (Law 23.592), the law on the female quota (Law 23.59

24.012), the constitutionalization in 1994 of the Convention 
against All Forms of Discrimination against Women (better known 
as CEDAW), the repeal of the crime of adultery, the ratification of 
the Inter-American Convention on the Prevention, Punishment 
and Eradication of Violence against Women, also known as the 
"Convention of Belém do Pará", Law 25.584 that prohibits 
educational establishments from preventing access to or 
continuation of studies for pregnant students,  Law 25,674 on 
trade union quotas, Law No. 25,673 that created the National 
Program for Sexual Health and Responsible Procreation, which 
enabled universal and free access to contraceptive methods, 
Law 25,929 on respected childbirth, Law 26,130 that regulated 
access to surgical contraception (tubal ligation and vasectomy), 
Law 26,150 on comprehensive sex education (ESI),  Law 26.364 
against Trafficking in Persons and assistance to victims,
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Law 26.485 on Comprehensive Protection to Prevent, 
Punish and Eradicate Violence against Women, Law 
26. 618 on equal marriage, Law 26,743 on gender 
identity, Law 26,791 that typified the figure of femicide 
and other hate crimes, Law 26,862 on medically 
assisted reproduction, Law 27,412 on parity in political 
participation, Brisa Law 27,452 that provides economic 
reparations for the daughters and sons of victims of 
domestic or gender violence, Law 27499 known as the 
Micaela Law that provided for mandatory gender 
training for all agents and officials Law 27,610 on the 
voluntary interruption of pregnancy and the law on the 
comprehensive response to HIV 27,675, among others 
(Anzorena C; 2021), are laws directly linked to gender 
equality.5At the same time, specific gender 
mechanisms were also instituted within the powers of 
the National State and also in the provinces. In the 
field of the National Executive Branch, the creation of 
the Ministry of Women, Gender and Diversity (2021) 
can be mentioned, which records as a precedent the 
creation of the Undersecretary for Women during the 
Alfonsín government, then the creation of the Women's 
Council and the National Institute for Women (INAM). 
Within the scope of the National Congress, in 2008,

5 For a more exhaustive description and analysis of gender policies 
in the country, I suggest you read the text by Claudia C. Anzorena: 
"Four decades of gender policies in Argentina: a journey through the 
regulatory changes from 1985 to 2020 from a feminist perspective"; 
Ed. Teseo; 2021; p.37-61.
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the Special Commission "Women's Banking" in the Senate 
of the Nation (CIPPEC, 2009) and the Permanent 
Commission on Women and Diversity in 2019 in the 
Chamber of Deputies of the Nation (HCD, 2020). Many of 
the provinces reproduced this scheme within their own 
legislative powers6. Within the scope of the Supreme Court 
of Justice, after the unprecedented incorporation of two 
women to the country's highest court, Elena Higthon and 
Carmen Argibay, in 2006 the Office of Domestic Violence 
(OVD)7 was inaugurated under the direction of Elena 
Highton. This gender mechanism was replicated in all the 
country's judicial branches in order to reduce bureaucracy 
and speed up access to justice for victims of this type of 
violence, the vast majority of whom were always women. 
And in 2009, under the auspices of Carmen Argibay (f), the 
Women's Office8 was created in order for the judiciary to 
incorporate the gender perspective. Later, the provincial 
judicial powers created homonymous offices to articulate 
the same objective. Without wishing to exhaust in the 
preceding enumeration the "lo-

6 Tucumán has its "Commission for the Protection of Women's Rights, 
Gender and Diversity", which is in charge of "everything related to the 
equality of rights, opportunities and treatment between women and 
men enshrined in Article 40, paragraph 7) of the Provincial Constitution, 
as well as any issue by virtue of which civil rights are compromised,  
political, social, economic, and cultural of women." Res. 148/2014 
incorporates competence of the Commission. Information available at 
https://www.legislaturade-tucuman.gob.ar/comisiones7 More 
information available at: https://www.csjn.gov.ar/om/institucional8 More 
information available at: https://www.ovd.gov.ar/ovd/institucional
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It is now necessary to mention that the demands of 
these women's movements, women's movements and 
diversity gained popularity with the first "Ni una Menos" 
(Not One Less) called on June 3, 20159 by a group of 
journalists and which provoked social mobilizations in at 
least 80 cities in the country. The assembly logic and 
the social mobilization of women have as their 
organizational antecedents in Argentina the more than 3 
decades of National Women's Meetings (ENM) and the 
National Campaign for the Right to Legal, Safe and Free 
Abortion and the LGBTTIQ+10 movements.The 
following year, in 2016, the demand for freedom for our 
"Bethlehem" would be added among the street slogans.  
the young woman imprisoned for a miscarriage in a 
hospital in the province of Tucumán11.This organization, 
consensus and articulation around the violence suffered 
by women and diversities would establish

9 The first call took place after the femicide of 14-year-old teenager 
Chiara Páez at the hands of her boyfriend Manuel Mansilla in Rufino, 
Santa Fe, after he told her that she wanted to continue her pregnancy. 
At that time, feminist and women's organizations estimated that there 
was one death as a result of sexist violence every 30 hours, an unofficial 
calculation, since there was no body to count the cases.10 See more at: 
https://niunamenos.org.ar/quienes-somos/11 With the nationalization of 
the "Belén" case, the existence of a pattern of criminalization of women 
who had abortions was revealed and discussed. giving flesh to one of 
the historical denunciations of the National Campaign for the Right to 
Abortion. See more in "Freedom for Bethlehem. National Cry, by 
Soledad Deza. Available at: https://mujeresxmujeres.org.ar/wp 
content/uploads/2021/10/Libertad-para-Belen.pdf
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the bases for the call for the 1st women's strike to be 
carried out in October 2016, for one hour and dressed 
in black as a sign of mourning for the increase in 
femicides. In the same month and year, thousands of 
Polish women also took to the streets dressed in black 
to fight for the prohibition and criminalization of 
abortion, in what became known as "Black Monday".12 
The 1st International Women's Strike called for March 
8 of the following year was replicated in different parts 
of the world under an absolutely revulsive slogan for 
these times of mass production and relentless self-
exploitation:  "We stopped for ourselves. We are 
moved by desire." The massiveness of this catalyst 
continued to boil and we arrived at a 2018 that was 
transformed into a tide of green handkerchiefs13 with 
the 1st legislative debate for access to legal abortion. 
Claims against violence and

12 See: https://es.euronews.com/my-europe/2016/10/03/lunes-ne-
gro-in-poland-against-the-possible-prohibition-of-abortion O 
https://elpais.com/internacional/2016/10/03/actualidad/1475520254_916410
.html13 The green Benetton scarf was the distinctive created by the 
National Campaign for the Right to Legal, Safe and Free Abortion in 
Argentina, and which spread as a symbol of the struggle for legal abortion in 
the rest of the countries of the continent. See more: Felitti, Karina Alejandra; 
Ramírez Morales, Rosario; "Green handkerchiefs for legal abortion: history, 
meanings and circulations in Argentina and Mexico"; Center for Research 
and Higher Studies in Social Anthropology; Inserts; 2020; 111-145. To see 
more about the struggle for the right to abortion in Argentina, you can read 
the book by Mabel Bellucci: "History of a disobedience" Abortion and 
Feminism, 1st Ed. Ciudad Autónoma de Buenos Aires, Capital Intelectual, 
2014 or listen to the podcast: "Soberanas" by Anfibia and Fundación 
MujeresxMujeres available at: https://podcast.revistaanfibia.com/soberanas/
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the deaths of women and trans people, and the demand 
for reproductive sovereignty filled the streets to make 
visible consensuses unthinkable a few years earlier. 
Intergenerational bridges were built that served to 
denounce not only the extreme forms of violence that claim 
the lives of female and feminized bodies, but also their 
reproductive exploitation that includes the criminalization, 
criminalization and exclusive burden of care work, human 
trafficking, the persistence of the sex/gender system that 
sustains binarisms that suffocate, the hetero-sexual order, 
the voracity of the neoliberal economic order,  the 
organization of the world of work, the degradation of the 
environment, colonialism, racism, and even the language 
that oppresses us and takes away our existence. 
Feminism – in its different confluences and divergences – 
is perhaps one of the few movements that continues to 
embody today, on the globe, utopia (D'Ales-sandro, 2017) 
and the near promise of changing everything. Some 
authors claim that although the "Sluts' March"14 is 
recognized as the beginning of what has been called the 
feminist 4th wave, it began its turning point with the 
massive denunciations of sexual harassment in the United 
States with the

14 That is the name given to the reaction and march that began in 
Canada in 2011 and was replicated in other countries of the continent, 
after the statements of the policeman Michael Sanguinetti, who before a 
university auditorium said: "Let women stop dressing like whores if they 
do not want to be raped." These marches aimed to denounce the 
responsibility of the victims and the "culture of rape". 
https://www.pagina12.com.ar/diario/so-ciedad/3-287108-2015-11-28.html
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known as the "Me Too" movement15 towards the 
end of 2017, to reach an unprecedented point of 
internationalization and massification in March 2018 
with the II International Feminist Strike and the 
participation of women from more than 150 countries 
around the globe16 (Lamas, 2020:40, following 
Varela, 2019)." If we stop, the world stops" and "If 
our lives are not worthwhile, produce without us", 
among other signs, came out of the feminist factories 
of the streets of the south and reached the academic 
feminists of the North, who in addition to recognizing 
that this new feminist "tide" was tributary to the 
feminist movements of Argentina and Poland, raised 
the urgent need to "explain why feminists should 
choose the path of feminist strikes,  why we must 
unite with other anti-capitalist and anti-system 
movements, why our movement must become a 
feminism for the 99%". Only in this way, by 
connecting with anti-racism activists,

15 A movement that gained public notoriety after the Hollywood actress 
Alissa Milano wrote on the social network Twitter that all those women 
who had been victims of sexual harassment or abuse in the American 
entertainment industry or outside it should replicate the #MeToo on the 
Internet. Although the movement began in 2006 with the activist Tarana 
Burke, to give a voice to the victims of sexual crimes, it became popular 
from the complaints against the producer Harvey Winstein.See more: 
https://metoomvmt.org/16 You can see the map of the marches called for 
that day at: https://www.google.com/maps/d/u/0/viewer?
mid=1QZFF0qyiMXSIi33RFupds1tn-
Yn4&femb=1&ll=-3.81666561775622e-14%2C-49.060812505273475&z=1
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With environmentalists17 and with activists for the 
rights of workers and migrants, feminism can rise to 
the challenge of our times. By resolutely rejecting the 
dogma of lean in18 and the feminism of the 1%19, 
our feminism can become a beacon of hope for 
all"20.20 2018 also marked a turning point at the 
local level, when the voluntary intrusion of pregnancy 
in the country was discussed for the first time in the 
National Congress. Although that

17 Note by the translator Martínez Riu: the difference between 
"environmentalist" and "ecologist" refers to whether it is considered 
that environmental problems can be solved within the economic 
rationality of the market or not. The environmentalist position 
proposes market corrections, while the ecological position argues that 
structural changes in capitalist economic rationality are necessary to 
face the environmental challenge. Because the first position is the one 
held by the authors, in addition to being commonly used in Spanish to 
refer to activism, we have rendered the term "ecologist".18 Note by 
Translator Martínez Riu: "Lean in is a term coined by Sheryl Sandberg 
in her book Lean In:  Women, Work and the Will to Lead, translated 
into Spanish as Vayamos adelante(lean in): women, work and the will 
to lead, trans. by Eva CañadaValero, Barcelona, Conecta, 2013". It 
refers to "women's empowerment" movements such as microcredit or 
other similar movements.19 It refers to white, academic, liberal and 
hegemonic feminism, which has only benefited 1% of women. Fraser 
explains it in this interview: ht-tps://rebelion.org/el-feminismo-que-has-
devenido-hegemonico-has-sido-para-ra-el-uno-por-ciento-de-las-
mujeres/20 Preface: the path forks from the Manifesto of a Feminism 
for the 99%, by Cincia Arruza, Tithi Bhattacharya and Nancy Fraser 
(2019), Translation by Antonio Martínez Riu, Herder. Available at: 
https://www.legisver.gob.mx/equidadNotas/publicacionLXIII/Manifiesto
%20de%20un%20feminis-mo%20para%20el%2099%25%20-
%20Cinzia%20Arruzza,%20Tithi%20Bhat-
tacharya,%20Nancy%20Fraser%20(2019).. pdf
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legislative discussion obtained the half sanction in the 
Chamber of Deputies, the possibility of legalizing voluntary 
abortion was lost before the Chamber of Senators, by 7 
votes. That legislative debate left behind 845 exposures for 
and against the project, and as a political achievement it 
socially de-penned abortion (REDAAS, 2019). The streets, 
television, newspapers, social networks, etc. were flooded 
with green, thousands of young people took as their own 
the symbol of the green scarf of the Campaign and the 
slogan "sexual education to decide, contraceptives not to 
abort and legal abortion not to die"21.The same year an 
attempt was made to repeal – unsuccessfully – art. 5 of 
Law 26.15022 to make explicit respect for sexual diversity

21 In 2019, the National Campaign for the Right to Legal, Safe and Free 
Abortion insisted on the presentation of a bill in Congress.On December 
29, 2020, with a different legislative composition, and under a political 
decision of the Executive Branch that presented its own legislative 
project, Law No. 27,610 on voluntary interruption of pregnancy was 
sanctioned. To see more: https://www.argentina.gob.ar/noticias/el-pre-
sidente-envio-al-congreso-el-proyecto-de-ley-para-legalizar-la-
interrupcion22 Art. 5: "The national, provincial, Autonomous City of 
Buenos Aires and municipal jurisdictions shall guarantee the obligatory 
implementation, throughout the school year, of systematic educational 
actions in schools, for the fulfillment of the National Program of 
Comprehensive Sex Education. Each educational community will include 
in the process of elaboration of its institutional project, the adaptation of 
the proposals to its sociocultural reality, within the framework of respect 
for its institutional ideology and the convictions of its members." Available 
at:http://servicios.infoleg.gob.ar/infolegInternet/ane-
xos/120000124999/121222/norma.htm#:~:text=ARTICULO%205%C2%-
BA%20%E2%80%94%20Las%20jurisdictions%20nacional,Nacional%20
de%20Educaci%C3%B3n%20Sexual%20Integral
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and gender, and to add to the text the guarantee of 
scientific information. Although in 2020 feminisms 
achieved the sanction of Law 27,610 on the voluntary 
interruption of pregnancy23, we will return to 2018 in 
order to establish a turning point for feminisms, and 
also a refounding moment for the Argentine right and 
conservatism. Morán Faúndes and Vaggione (2022) 
point out that every time there was a public debate 
on issues related to sexual and reproductive rights, 
"opposition sectors have configured a "reactive 
politicization" articulating themselves to obstruct the 
recognition of new rights, and warn that the 
organization of these sectors is at least 30 years old 
in Argentina.La reactive politicization, according to 
Vaggione (2005):  "It is proposed as a way of 
understanding the actions of conservative religious 
institutions and groups as part of civil society, 
mobilizing to prevent or reverse the liberalization of 
gender and sexuality. They are reactive in the sense 
that their emergence and functioning are justified as 
a defense of a traditional order threatened by 
feminism, and the movement of sexual minorities. In 
the face of pluralism and relativization, the church 
and religious organizations are the defenders of a

23 In 2019, the National Campaign for the Right to Legal, Safe and 
Free Abortion insisted on the presentation of a bill in Congress.On 
December 29, 2020, with a different legislative composition, and 
under a political decision of the Executive Branch that presented its 
own legislative project, Law No. 27,610 on voluntary interruption of 
pregnancy was sanctioned.
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traditional and natural order mounted on the family". 
Another observation by Vaggione (2005) is that 
these movements and the Church used a "strategic 
secularism" that consists of displacing traditionally 
religious discourses to the realm of law or science, 
amalgamating and confusing them24. The reactive 
obstruction of the sanction of abortion and the repeal 
of the principle of "subsidiarity"25 in CSE, revolved 
around two groups: the self-styled "pro-life"26 and 
what Faur (2020) called the launch

24 This was evidenced in the sessions of Congress, for example, 
where those who spoke against the sanction of the law did so with 
arguments from bioethics, embryology, for example. And as soon as the 
IVE law was sanctioned in 2020, it could also be seen in the 37 amparo 
lawsuits they filed questioning their constitutionality/conventionality. See 
more at: Deza Soledad et al] (2022): "Legal Abortion in the Courts. 
Legal narratives in the lawsuits against the law of voluntary interruption 
of pregnancy in Argentina", 1st edition, San Miguel de Tucumán, 
Women xWomen, available at: https://mujeresxmujeres.org.ar/wp-
content/uploads/2022/09/narrativas-digital-2022.pdf25 Eleanor Faur 
(2018:12) points out that the legislative consecration in the law
26.150 of the principle of "subsidiarity of the State" was an achievement of the 
Episcopal Conference, and it is that, in the face of the affront and loss of being the 
only source of moral regulation of the sexuality of thousands of children and 
adolescents that the sanction of CSE meant, the subterfuge that would allow them to 
continue controlling and regulating the sexual morality of children and adolescents 
was to instrumentalize parents as supervisors,  recognizing their priority of choosing 
the sex education they wanted for their children. This approach to education is 
typical of the so-called "parental authority" system, an outdated approach, in which 
children are the object of guardianship by their parents.26 Under this self-imputed 
designation, these actors maintain a common agenda focused on the defense of a 
conservative sexual order, based on heterosexuality, marriage, monogamy and 
reproduction.  in addition to maintaining that there is a human person from 
fertilization and opposing
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of the new Anti-CSE offensive in the country and which 
was mainly grouped under the slogan "don't mess with 
my children" (CMHNTM)27 that had already landed 
before in Peru, Colombia, and Paraguay.Both groups 
can converge in what Moran Faúndes (2015) defines 
as "heteropatriarchal activisms". The author points out 
that "if the politics of feminisms have historically 
sought to abolish the patriarchal system of domination 
and power, while movements for sexual diversity have 
deconstructed the heteronormative codes sedimented 
in our societies, the self-styled "Pro-Life" actors have 
oriented themselves in the opposite direction. In this 
way, they have formed what we can call a 
"heteropatriarchal activism". By emphasizing the

any type of regulation of reproduction, a successful strategy that was 
proposed and achieved, was that the provincial and municipal legislatures 
adhered to declaring themselves "pro-life" before and during the legislative 
debate of 2018 for the voluntary interruption of pregnancy. See more in: 
Morán Faundes, José Manuel: "The development of self-styled "Pro-Life" 
activism in Argentina, 1980-2014", National Autonomous University of 
Mexico; Mexican Journal of Sociology; 77; 3; 7-2015; 407-436. Available 
at: https://ri.conicet.gov.ar/handle/11336/957127 According to D'Arrigo 
(2020) CMHNTM is a movement "that presents itself as autonomous, non-
confessional and therefore not directly linked to churches, temples, 
organizations or faith communities, much less to parties (...) It has two 
privileged subjects of action: "families" and "young people". With respect 
to "families", an appeal is made to a "natural" subject (...) the traditional, 
heteropatriarchal, nuclear, monogamous family. The subject of the protest 
are mothers and fathers, individual subjects – beyond their possible 
belonging or link to collectives, groups, civil organizations, communities or 
churches – a fragmented, atomized, angry, frightened subject, united by 
fear, to whom the "gender ideology" (...) wants to shake their foundations 
and get into their own homes, rooms, and even with their children.
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A heteropatriarchal racteristic of their agenda, this 
concept allows us to observe how their sexual politics 
are oriented towards re-producing these systems of 
power based on asymmetrical relations of gender and 
sexuality. From here they sustain policies of male and 
heterosexual domination, confining women to the 
space of the reproductive and non-heterosexual 
expressions to marginal places of the social fabric." 
Let the rights we were able to obtain be eternal, then. 
But for this to happen, we must keep in mind at every 
step that our freedom and our autonomy are – as they 
have been historically and in this "libertarian" context 
even more so – besieged by conservatism, whether 
with "heteropatriarchal activism", with "strategic 
secularism" or with "reactive policies", they openly 
seek to reverse our conquests in order to preserve a 
status quo where gender equality has no place.
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The Reaction We Underestimated: The 
Rise of the Far-Right to Power

"Never forget that a political, economic or religious crisis will 
be enough for women's rights to be questioned again. These 
rights are never taken for granted, you must remain

watchmen all your lives" (Simone de Beauvoir)

With the appearance of COVID-19, the demobilization 
of the streets as a result of the health isolation 
measures, the exponential growth of the digital world 
and the deepening of the economic and care crisis 
unleashed in that context28, feminisms lost "muscle"29

28 See more in CIM: "COVID-19 in the lives of women: Global care 
emergency / Inter-American Commission of Women," 2020, 
OEA/Ser.L/II.6.27. Available at: 
https://www.oas.org/es/cim/docs/CuidadosCO-VID19-ES.pdf29 Manuela 
Hoya and Ana Laura Núñez Rueda (2023:147:148) point out that 
Argentine feminisms were strengthened and expanded after 2015, "but 
that this "musculature" found a limit from 2020 onwards. The diagnoses 
are varied, the conquest of abortion left us without a common agenda. The 
discussion by the Ministry of Women, Gender and Diversities reissued the 
discussion between autonomists and institutionalists, and some 
fragmented between Justicialists and leftists. The pandemic took us off the 
street, but it also showed the centrality of care tasks and the weight of that 
work in the generation of value. The public policies we implemented did 
not go beyond recognition in a scenario of material emergencies. And a 
long list of etc. In any case, the retreat of feminisms occurs in a
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in the streets and a new social scenario opened up. On 
November 19, 2023, after 40 years of democratic recovery, 
the formula headed by the coalition of the "outsi-der" Javier 
Milei30 – self-styled libertarian liberal for the space of 
Freedom Advances – and Victoria Villarruel31, originally 
from the Democratic Party of Buenos Aires, managed to 
prevail by the popular vote of 55.7% in the second round of 
the presidential elections in Argentina.Pablo Semán (2024, 
9:10) described them as "a radical right-wing leadership 
and political organization" (...) that it intertwines the protest 
against the present and the resignation of freedom, in a bet 
that intersects with the updated and more aggressive 
versions of neoliberalism against the social dimensions of 
democracy and sometimes, against the liberal and 
democratic dimensions of the Republic." In an 
unprecedented and unexpected way, through the popular 
vote, he reached the presidency of the country of "Never 
again" and of the

a context marked by a revolt, this time conservative, based on 
weariness and decomposition. The same picture with the power of 
anger".30 Javier Milei, a graduate in economics, became known as 
an influencer, defines himself as a libertarian liberal and his discourse 
revolves around individual freedom, private property and life: he 
promotes the elimination of the State, the sale of organs, dollarization, 
the elimination of the Central Bank,  the free carrying of weapons, 
states that global warming is a lie and that abortion is murder, among 
other ideas.31 Victoria Villarruel, conservative lawyer, granddaughter, 
daughter and niece of militants. He founded the CELTYV (Center for 
Legal Studies on Terrorism and its Victims) from which he promoted 
the revival of the "theory of the two demons" and state recognition for 
the "victims of armed terrorism" in the 70s, with which he ended up 
implicitly denying state terrorism during the last military dictatorship.
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"Ni una Menos", a radicalized right-wing political force 
that was characterized by its marked misogynist32 
and anti-feminist bias33 and by its discourse against 
the validity of human rights and democratic values34.

32 This could be seen in the treatment he gave to women publicly, 
for example. Here you can see a compilation: 
https://www.perfil.com/noticias/politica/el-dia-que-javier-milei-
maltrato-a-una-perio-dista-y-a-una-moza-en-salta-y-tuvo-que-pedir-
disculpas-ante-la-justicia.phtml or in: 
https://www.lanacion.com.ar/politica/javier-milei-debio-pe-dir-
disculpas-y-someterse-a-un-analisis-psicologico-por-agredir-
verbalmen-te-a-nid29082023/También the analysis made by Andrea 
D'Atri for the Izquierda Diario, entitled Why does Milei hate Women? 
Available at: https://www.laizquierda-diario.com/Por-que-Milei-odia-a-
las-mujeres33 An excerpt given by Javier Milei as president before 
the 54th Annual Meeting of the World Economic Forum in Davos in 
January 2024 is very illustrative: "Libertarianism already establishes 
equality between the sexes. The foundation stone of our creed says 
that all men are created equal, that we all have the same inalienable 
rights granted by the creator, among which are life, liberty and 
property.  to give work to bureaucrats who do not contribute anything 
to society, whether in the form of women's ministries or international 
organizations dedicated to promoting this agenda. Another of the 
conflicts that socialists raise is that of man against nature. They 
maintain that human beings harm the planet and that it must be 
protected at all costs, even going so far as to advocate population 
control mechanisms or the bloody abortion agenda." Available at: 
https://www.casarosada.gob.ar/informacion/dis-cursos/50299-
palabras-del-presidente-de-la-nacion-javier-milei-en-el-54-reunion-
anual-del-foro-economico-mundial-de-davos34 In the presidential 
debate he used expressions such as "being absolutely against a 
one-eyed version of history" and "that there were not 30,000 
disappeared." To analyze his speech as a deputy and before being a 
candidate for president, see the work of Leonardo Kordon: "The new 
lurking. Javier Milei, human rights and democracy in dispute", in 
Revista Argen-
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For Semán (2024), although "the global geopolitical 
scenario supposes financial, ideological, and 
communicative forces and resources that operate as 
nutrients for the formation of Freedom Advances (...) 
Milei is not Bolsonaro, nor Trump, nor a perfect plan of 
the black international, but a phenomenon that has 
family resemblance to them, but that metabolizes and 
even radicalizes those experiences. After all, Milei has a 
more abrupt, faster rise and from more marginal 
positions than those of the American and Brazilian 
leaders." This phenomenon is not, nor was it exclusive to 
Argentina. At the time of writing this input, Trump once 
again won the US presidential elections, while other 
ultra-right political projects govern in El Salvador, Peru, 
Paraguay, Argentina and gain spaces of power in Chile, 
Uruguay, or survive in democracy, as is the case of 
Bolsonarism in Brazil. In Europe, on the other hand, they 
triumphed in countries such as France, Italy, Austria, 
Hungary, Belgium, Turkey and gained relevant spaces in 
Germany where they are the second political force. After 
the 2023 elections in Argentina, a narrative was installed 
to blame feminisms for the pain of those who have been 
losing in material terms. Their defeat is explained by the 
primacy of third-generation rights that would have 
postponed the realization of basic rights such as having 
a job, housing or a plate of food. Joaquín de la

Political Science Exhibition, Vol. 1 No. 29, 2022, pp. 55-79. Available at: 
https://publicaciones.sociales.uba.ar/index.php/revistaargentinacienciap
o-litica/article/view/8086/6771
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Torre synthesized it in a phrase: "Enough of all35" (Hoya 
and Rueda, 2023:148). Feminist reflections on being 
singled out as the "scapegoat" are multiplying and 
maintain that Javier Milei's government is the result of a 
"backlash"36 for the rights conquered and the threat that 
we embody37. Others maintain that although it is not the 
only element to be taken into account, it is a non-negligible 
variable "the most important element of the disease".

35 Senator of Juntos por el Cambio. He campaigned for governor of the 
province of Buenos Aires, with the phrase "enough of all", and in his 
networks and in the media he explained it like this: Why ENOUGH OF ALL? 
Because it seems crazy to me that in the agenda of Kirchnerism "inclusive 
language" is an issue when 40% of the people of Buenos Aires are poor." 
See more at: https://www.facebook.com/JoaquinDeLaTorreOK/videos/por-
qu%C3%A9-basta-de-todes-porque-me-parece-una-locura-que-en-la-
agenda-del-kirchner/928163625120248/ and 
at:https://infonews.com/joaquin-de-la-torre-pensamiento-de-derecha-pro-
hibido-argentina-lenguaje-inclusivo-basta-de-todes-juntos-por-el-
cambio.html36 According to Cortés Quiñones (2020:253): "The term anti-
feminist backlash arises in the United States (Faludi, 1991: 3), although due 
to its theoretical meaning we can Assume that it is applicable to the 
globality of anti-feminist episodes and their movements around the world. In 
each case and quality, feminism and its conservative responses have a 
particular imprint. In all cases, it is the resistance against the oppression of 
women that motivates the emergence of feminisms. And in an analogous 
way, we could assume that it is the desire to maintain and reaffirm the 
structure of patriarchal domination that motivates the movements that 
constitute the anti-feminist backlash (Dragiewicz, 2008:121).37 See, for 
example, Mariana Iglesias' opinion piece for Clarín of 07/03/2024: "Why 
does Milei fight feminism and how will women respond in this 8M? Available 
in: https://www.clarin.com/opinion/mi-lei-combate-feminismo-responderan-
mujeres-8m_0_TEW1dxfYCJ.html?sr-sltid=AfmBOook-
zRXg368W9UX0PdURcZKIoLlyS2itJ3Ny1pqidZ34Bqcj190
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culinization of the electorate" of LLA38; and those 
who are more critical warn about the double-edged 
explanation that rests only on isolated "reaction" 
because in some way, this puts feminists in the role 
of the eternal "responsible and guilty of all evils", 
while depriving party leaders of responsibility, 
ignoring the international context of the rise of the 
right and the multicausalism that converged in the 
electoral triumph of LLA39.

38 See the opinion note by Suarez Tomé Danila and Incaminato Natalí, 
for Ecofeminita of 29/02/2024: "Misogyny and anti-feminist backlash as 
part of the identity construction of the new right". Available at: 
https://ecofeminita.com/backlash-antifeminista/?v=c582dec943ff39 See, 
for example, Lossigio Daniela: "Libertarismo como Blacklash An-
tifeminista", Revista Bordes. Journal of Politics, Law and Society, UNPAZ, 
17/10/2023. Available at: https://revistabordes.unpaz.edu.ar/liber-tarismo-
como-backlash-antifeminista/ or the note by Luciana Mazzini Puga for 
Agencia de Noticias Científicas, dated 20/05/2024: "Are feminisms and 
diversities responsible for Javier Milei's government?" Available in: 
https://agencia.unq.edu.ar/?p=19989 or the opinion note by Colonel 
Romina: "When freedom recedes: gender policies during the Milei 
government", Flamethrower Magazine of 05/08/2024. Available at: 
https://revistalanzallamas.com.ar/cuando-la-libertad-retrocede-las-politi-
cas-de-genero-durante-el-gobierno-de-milei/
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What is new about the Latin American 
"new right"? Argentina and La 
LibertadAvanza (LLA)

Following Rovira Kaltwasser on this point (2024), it 
should be borne in mind that, in the debate on the 
distinctions that exist between the right and the ultra-
right, it is important to emphasise rather than the 
differences in the economic plans they propose, the 
cultural policies they promote. To distinguish the 
"conventional" right40 from the "ultra-right" two criteria 
are used: the spatial criterion (adoption of moderate 
or radical political positions), and the criterion focused 
on the attributes linked to the relationship they have 
with democracy (acceptance or rejection). Thus, the 
conventional right, although conservative in moral 
terms, defends its ideas in a relatively moderate way 
and apparently respects the rules of the game of 
liberal democracy, and therefore, they are willing to 
accept the existence of national and international 
institutions that eventually put a stop to their own 
power. The far right, on the other hand, adopts

40 To exemplify, a "conventional" right in the country was the government 
of Mauricio Macri and Gabriela Michetti during the period 2015-2019.
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right-wing positions with a fairly radical and at the same 
time maintains a problematic link with democracy, in 
particular, with its liberal component. For this reason, 
Rovira Kaltwasser (2024:65) goes on to explain: "it is 
no coincidence that far-right forces commonly use 
populist rhetoric to argue that there is a "corrupt elite" 
made up of progressive circles that control a series of 
organizations – the judiciary, the media, international 
institutions, etc. – and that, for the same reason, they 
raise the need to carry out reforms to reduce the power 
of these organizations or replace those who are the 
ones who are not the same. control in order to put in 
place people who are really virtuous, that is, those who 
profess ideas of the extreme right." In Latin America, 
Rovira Kaltwasser (2024:70) cites the work of Simón 
Escoffier, Leigh A. Payne, and Julia Zulver in "the right 
against rights"41 and that of Lindsay Mayka and Amy 
Erica Smith, in their work on the "grassroots right" in 
Latin America42 which defines the right as "a diverse 
set of individuals and organizations that seek to 
maintain social hierarchies perceived as traditional or 
natural (...)Such hierarchies include areas such as 
patriarchy, the economic domination of large 
companies or large estates, or the subordination of

41 Escofher Simon, Payne Leigh y Zulver Julia: «Introduction: The 
Rightagainst Rights in Latin America» en L.A. Payne, J. Zulver y S. 
Escoffier (eds.):The Right against Rights in Latin America, Oxford ter, 
Oxford, 2023, p. 3.42 Mayka, Lindsay y Smith Amy Erica (2021) 
“Introduction. The GrassrootsRight in Latin America: Patterns, Causes, 
and Consequences”. Latin AmericanPolitics and Society, 63(3): 1-20.
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LGBTTIQ+ and Latin American indigenous 
individuals." Based on both characterizations, he 
concludes that what is characteristic of this "new 
right" in Latin America "is the politicization of the 
socio-cultural dimension over the socio-economic 
dimension, with which it is intended to mobilize not 
only well-to-do segments of society, but also popular 
sectors that profess conservative ideas in the face of 
moral issues." Specifically, following Kaltwasser, 
these Latin American "new rights" can be considered 
ultra-right because: a) they adopt quite radical right-
wing positions, especially on socio-cultural issues; b) 
they maintain a conflictive relationship with the liberal 
scaffolding of democracy; c) they are eminently 
reactionary and openly oppose the rise of minorities 
that have been gaining material and symbolic 
recognition thanks to policies of various kinds. Lenka 
Bustikova43 argues that "the far right moves as a 
result of resentment towards ascendant minority 
groups" and based on this Kaltwasser affirms that: 
"the far right is not necessarily interested in the 
annihilation or eradication of minorities, but rather in 
suppressing their desire to exercise greater political 
power, influence public policies, obtain government 
resources and acquire positions of relevance". And 
finally, he highlights that in Latin America all far-right 
movements have in common that, regardless of

43 Bustikova Lenka: Extreme Reactions: Radical Right Mobilization 
in EasternEurope, Cambridge UP, Cambridge, 2020.
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of their origin or political trajectory, the place of 
"ascendant minorities" is occupied today by the issues 
of gender, sexual identity, sexual politics, and the 
defense of penal punishment to face the problems of 
security and crime; and it is appropriate to add to that 
list: feminist movements. Turning again to Argentina, 
Pablo Seman (2024, 16:20) argues that there are at 
least six immediate conditions that he can mention as 
determinants of the arrival of LLA to power: 1) the 
worsening of socioeconomic conditions among which 
he cites inflation, currency devaluation, and increased 
poverty; 2) the role of digital interactions that have 
created new mechanisms of political communication, 
which are unprecedented and that there is no distinction 
between "real" and "virtual" militancy, giving rise to a 
new hybrid; 3) mutation of the link between State and 
society. The State ceased to be "the undisputed agent 
of economic and social development". Their actions are 
the object of constant controversies, their cognitive and 
symbolic authority has been eroded; 4) disappointment, 
criticism and despair towards political parties in general, 
but with Peronism in particular, who to a large extent 
embody the political "caste", which Milei proclaims must 
be gotten rid of; 5) the underestimation of a growing 
individualism that is also the result of placing the market 
at the center and the cultural transformations that 
enhanced the value of subjectivity and its uniqueness; 
6) The pandemic, and what happened from March 2020 
until it ended, was an underestimated vector. The strict 
confinement crashed in the media with the
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The photo of then-President Alberto Fernández on a 
birthday party at the Quinta de Olivos, the VIP 
vaccination, the deaths resulting from the pandemic, the 
economic losses, the inconsistencies between the 
prohibitions on ordinary citizens and the massive 
authorizations - as was the case with the funeral of Diego 
Maradona - and the care crisis unleashed controversies 
and challenges in public opinion that ended up further 
undermining the relationship between institutions and 
citizens. The breeding ground for the re-camos in the 
name of "freedom" have that global pandemic 
conjuncture and the critique of biosecurity measures as a 
context. When they ask Javier Milei and the supporters 
of LLA to define the doctrine of their movement, they do 
so following Alberto Benegas Lynch (Jr.), and affirm that 
his ideology is "liberalism is the unrestricted respect for 
the life project of others, based on the principle of non-
aggression, in defense of the right to life, liberty and 
property,  whose institutions are private property, markets 
free of state intervention, competition, the division of 
labor, and social cooperation, where one can only be 
successful by serving one's neighbor, with goods of 
better quality, at a better price"44.When the supporters of 
LLA refer to the defense of life, they refer in particular to 
the defense of life.

44 Inauguration speech by Javier Milei at Casa Rosada, on 10/12/2023. 
Available: https://www.casarosada.gob.ar/informacion/discursos/50257-
pa-labras-del-presidente-de-la-nacion-javier-milei-luego-de-la-
asuncion-presi-dencial-desde-el-balcon-de-la-casa-rosada
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the life of the unborn, the need to repeal the abortion law 
and their desire to regulate it as a crime. This is 
exemplified by their electoral platform45 where they 
expressly state "life from conception" as a value. More 
recently, the public expressions made by Javier Milei, in 
which he describes it as a "murder aggravated by the link 
and the disproportion of the forces"46.Victoria Villarruel 
also shares this thought, and has publicly stated: "We 
are the two pro-lifers (...) Today you find women aborting 
full-term children and that does not correspond"47. The 
vice president also had the façade of the National 
Congress illuminated in light blue48 on March 25, 2024 
and has called on that same occasion for the march of 
the day of the "child for the salvation of the child".

45 Electoral platform of La Libertad Avanza available at: 
https://www.electoral.gob.ar/nuevo/paginas/pdf/plataformas/2023/GE
NERALES/CABA%20501%20LA%20LIBERTAD%20AVANZA%20PL
ATAFORMA.pdf46 Ámbito Financiero digital newspaper, news 
entitled: "Javier Miley opined that "abortion is a murder aggravated 
by the bond", dated 03/23/2024. Available in: 
https://www.ambito.com/politica/javier-mi-lei-opino-que-el-aborto-es-
un-asesinato-agravado-el-vinculo-n597045847 Clarín digital, news 
entitled: Victoria Villarruel and another controversy: "Today you find 
women who are aborting full-term boys", dated 13/11/2023, available 
at: https://www.clarin.com/politica/victoria-villa-rruel-polemica-hoy-
encontras-mujeres-abortando-chicos-termino_0_Pi-BUCs7Yiw.html?
srsltid=AfmBOor4YQe4NrJu04X6qkO0BsuyX8VxoMjQoCw-jnt-
GGTxzSCZFSc5848 Just as the National Campaign for the Right to 
Legal, Safe and Free Abortion in Argentina distinguished itself with a 
green Benetton scarf, the anti-right sector or those who call 
themselves pro-life identified themselves with light blue scarves.
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cer"49. He shared on his social networks, like Javier 
Milei50, a plaque that reported that 245,000 abortions 
had been performed in the country with the narrative that 
this figure is equivalent to "more than the entire number 
of inhabitants of Tierra del Fuego" and ended with the 
phrase: "Abortion will never be a right. Argentina must 
always be a land of Life"51.For Morresi and Vicente 
(2024, 68:69) there are at least two hypotheses as to 
why LLA decided to politicize and publicize its rejection 
of abortion, and both are not mutually exclusive: "the first 
refers to the fact that, unlike Pro/Cambiemos52

49 Date established by presidential decree No. 1406/1998, during the 
government of Carlos Menem. Among the foundations of the establishment 
of the date can be read: "That it is considered appropriate that the Day of the 
Unborn Child be celebrated on March 25 of each year, the date on which 
Christianity celebrates the Annunciation to the Virgin Mary, by virtue of the 
fact that the most celebrated birth in the world by Christians and non-
Christians is that of the Child Jesus, whose moment of conception coincides 
with that date." Available at: ht-
tps://servicios.infoleg.gob.ar/infolegInternet/anexos/50000-
54999/54777/norma.htmDuring the march called for March 25, 2024, the 
central slogan is "to get the immoral abortion law repealed". See more at: 
https://aica.org/noticia-convocan-a-una-nueva-marcha-por-la-vida-en-la-
argentina and in: https://www.argentina.gob.ar/noticias/la-subsecreta-ria-de-
politicas-familiares-conmemora-el-dia-del-nino-por-nacer50 From Javier 
Milei's social network X. Retrieved 16/11/2024, available at: 
https://x.com/JMilei/status/177167047416809502251 From Victoria 
Villarruel's Instagram. Retrieved 16/11/2024, available at: 
https://www.instagram.com/victoria.villarruel/p/C433Ft-PKJ6V/52 
conventional right-wing party founded and led by Mauricio Macri, who held 
the presidency between 2015-2019, and who was the one who unexpectedly 
"opened" the parliamentary debate in 2018 for the right to abortion. In his 
speech before the opening of the sessions of the congress of
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seeks to ingratiate itself with the electorate beyond ideas, 
LLA, seeks that the "electoral battle" does not imply a 
setback on the positions won in the "cultural battle" (...) 
The second "points out that the centrality of the position 
against abortion is relevant in itself in political terms 
because it marks a convergence of dissimilar traditions. 
It implies standing up against the role played by the State 
in the promotion of gender equality, feminism, minority 
rights, inclusive language or Comprehensive Sex 
Education (CSE). In other words, Milei's stance against 
the legal interruption of pregnancy allows the 
rapprochement between the liberal, conservative and 
reactionary nationalist right-wingers that had taken place 
in the streets during the parliamentary debate in 2018 to 
be reproduced at the political level. What was a meeting 
there today is part of the strategy of fusionism53

that year he said: "I am in favor of life (...) but the responsible and mature 
debates that we Argentines have to have [referring to abortion]." To his 
own legislators, he had repeated that his position was pro-life, but that he 
did not impose it on anyone. There is freedom of conscience" See: ht-
tps://www.clarin.com/politica/mauricio-macri-ley-aborto-favor-vida-im-
pongo-nadie_0_SkTxUXz_z.html?
srsltid=AfmBOop_gSTCSH_Sdex7XqCBBK-
GcLH2vnuZNjOUerzPdMPWWP62tJ1o8https://www.lanacion.com.ar/polit
ica/aborto-finalmente-macri-pidio-que-se-abra-el-debate-nid2113431/53 
Following Morresi and Vicente (2024, 65:66): "Fusionism is the intellectual 
movement that occurred among American conservatives in the 60s. It 
implied bringing together liberal rationalist impulses with the veneration of 
the tradition of conservatism and ius naturalism in order to defend an 
order, whether sacred or profane, that was considered valuable, and to 
sustain an idea of the person, which, protected by rights or burdened with 
duties, should not be at the mercy of a Leviathan capable of imposing 
ideological, progressive and even socialist patterns.  Using
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and on it the porous limits of the space are 
delineated" (...) "As Victoria Villarruel explained, 
"along with the elimination of taxes and the reduction 
of the elephantine state" there are other issues that 
are just as important for the space, such as "gender 
ideology and other sacred cows of the stagnant left in 
our country"54. That is why we stated at the 
beginning that 2018 was a turning point for feminisms 
that finally entered the parliamentary agenda abortion 
as a right. But also that same year and that same 
event made up a turning point for the right and local 
conservatisms, refounded and merged in the heat of 
the first debate for the legal interruption of pregnancy.

for this purpose, the money obtained in a runaway tax structure 
(Nash, 1987). With this fusionism (...) the American right sought to 
establish a minimum common denominator in which liberals, 
classicals, conservatives, reactionaries, traditionalists, innovators, 
religious, atheists, libertarians, nationalists and cosmopolitans could 
coexist, creating at the same time a mobile barrier against their 
adversaries".54 Preface by Victoria Villarruel to Javier Milei's book 
"The Path of the Libertarian", Buenos Aires, Planeta,  2022.
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Freedom according to libertarians

With respect to the discourse on freedom to which 
libertarians appeal, the contribution made by Vaggione 
and Morán Faúndes (2022) is important, with respect 
to the imbrications between neoconservatism55 and 
the different dimensions of neoliberal rationality 56.

55 Moran Faúndes and Vaggione (2024, 78:79) conceptualize sectors 
and actors such as "the Catholic hierarchy, some evangelical churches, 
non-governmental organizations calling themselves "pro-life" or "pro-
family" and confessional political parties as neo-conservatives, showing 
the continuities that exist between the current movements antagonistic 
to feminist and LGBTI+ collectives and the traditional Latin American 
conservatisms, characterized by a strong attachment to tradition the 
defense of an order considered natural and/or stable, the perpetuation 
of certain hierarchical structures and the moralization of the public 
sphere, among other aspects (Romero, 2000)". The "neo" character 
allows us to highlight that, despite these continuities with the past, the 
conservative reaction to the politicization of sexuality stimulated by 
feminist and LGBTI+ proposals has acquired new political and strategic 
texts that renew the traditional components of the conservative field. 
The introduction of secular elements into their discourses and identities 
and the incorporation of a narrative of a persecuted group that displaces 
(and even complements) their traditional presentation as a majority that 
rightfully claims a place of power are some of the many displacements 
that renew these sectors".56 Although the libertarian ultra-right should 
not be confused with neoliberal right-wingers,  It seems to me that for 
the purposes of this work it is still possible to frame the libertarian 
faction within that "rationality". Wendy Brown (2021) explains that it is 
the way in which neoliberalism understands the
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The authors warn that although it is possible to trace 
antecedents of this specific imbrication between 
conservatives and neoliberals in Argentina, as was the 
case of the last military dictatorship and the 
government of Carlos Saúl Menem, for some years 
now the "strategic secularization" of the 
neoconservatives as a mode of political-party 
participation and the appearance of a new and 
privileged rhetoric over others has been observed:  
The rhetoric of freedom. Several of the attacks on 
sexual and reproductive rights are being based on a 
logic that exalts the idea that feminist and LGBTI+ 
proposals would threaten individual freedoms, since 
they would seek to impose certain ways of thinking 
and acting on society as a whole. It is worth 
exemplifying the cases of CSE in which parents 
oppose it, stating that it seeks to impose a certain form 
of sexuality, or in the case of the gender identity law 
that threatens the "freedom" to continue pathologizing 
transvestite identities. "By contrast, the 
neoconservative agenda proclaims itself as a defender

of and gives meaning to the world, is the matrix on which he 
organizes "his" common sense: "Foucault and others have also 
taught us to understand neo-liberalism as a governing rationality that 
generates distinctive types of subjects, forms of behavior, and orders 
of meaning and social value. Unlike ideology – distortion or 
mystification of reality – neoliberal rationality is productive, world-
building: it economizes all human spheres and efforts, while 
replacing a model of society based on the social contract that 
produces justice with a society conceived and organized as markets 
and with States oriented by the requirements of the market."
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of freedom. What is striking about this rhetoric lies, 
precisely, in the exaltation of the idea of freedom as a 
way of obstructing the freedoms defended through the 
agenda of sexual and reproductive rights." (Moran 
Faúndesy Vaggione, 2022: 84)The freedom to which 
the neoconservatives appeal is not religious freedom 
or freedom of conscience, as the Churches did in the 
middle of the twentieth century, but rather "the current 
use of this concept is sustained above all by a 
discursive scaffolding articulated from ideas and 
propositions of specific schools of political-economic 
thought. These schools are the ordoliberal and the 
Chicago school, both centrally inspiring the 
"libertarian" branch of liberal thought (...)" (op cit: 85). 
The opinions expressed by Javier Milei on CSE when 
he was a candidate are sufficiently illustrative: "If I 
were president, I would annul Comprehensive Sex 
Education. It is a mechanism by which people's heads 
are deformed"57, such as the promise contained in his 
party's electoral platform: "to eliminate the compulsory 
nature of CSE at all levels of education"58.

57 Gil Moreira, Josefina and Leudesorf Guillermina: "Shoot against the ESI. 
Because Milei says it is indoctrination, but the rest of the candidates defend 
it," a note that appeared in the newspaper Nación online on 04/10/2023. 
Available at: https://www.lanacion.com.ar/sociedad/disparen-contra-la-esi-
por-que-milei-dice-que-es-adoctrinamiento-pero-el-resto-de-los-candida-tos-
la-nid04102023/58 Electoral Platform of La Libertad Avanza available at: 
https://www.electoral.gob.ar/nuevo/paginas/pdf/plataformas/2023/GENERA
LES/CABA%20501%20LA%20LIBERTAD%20AVANZA%20PLATAFORMA.
pdf
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The LLA's Electoral Platform does not refer to the 
suppression of CSE, but to "greater degrees of freedom 
in the choice of content, methods and educators for 
schools" and to "allowing families more levels of 
decision-making about the type of education they want 
for their children"59.Victoria Villarruel in the middle of 
the electoral campaign launched from one of her social 
networks:  "We want to eliminate Comprehensive Sex 
Education because it is indoctrination. Even if they don't 
teach him biology, they don't teach him how the human 
body works, what they teach him is ideology, what the 
lobbies want, gender ideology and the truth is that, if you 
are going to educate your children, education begins at 
home, not with a Baradel teacher60. Not with adoctri-
nation"61.The same strategy is used when referring to 
gender identity. Recently Victoria Villarruel celebrated

59 Idem, note 51.60 Refers to Roberto Baradel, union leader of 
SUTEBA (Sindicato Uni-ficado de Trabajadores de la Educación de 
Buenos Aires. Argentinian union that brings together teachers, 
professors, and other education workers only from the Province of 
Buenos Aires.61 Victorial Villarruel's TikTok social network, accessed on 
18/11/2024.Available at:https://www.tiktok.com/@victoriavillarruel_/vi-
deo/7251282612998655237?
embed_source=121374463%2C121468991%-2C121439635%2C12143
3650%2C121404359%2C121477481%-2C121351166%2C121331973
%2C120811592%2C120810756%3Bnu-
ll%3Bembed_share&refer=embed&referer_url=www.lanacion.com.ar%2
Fsociedad%2Fdisparen-contra-la-esi-por-que-milei-dice-que-es-adoc-
trinamiento-pero-el-resto-de-los-candidatos-la-
nid04102023%2F&referer_video_id=7251282612998655237
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a ruling of the Supreme Court of Justice of the Nation62 in 
which the recognition of transvestite femininity as a 
registrable identity was denied, and expressed itself on its 
social network X with these terms: "Great progress by the 
CSJN to put a stop to the delirium of gender ideology. The 
State does not have to intrude into the sphere of privacy 
of individuals, nor does it compulsively endorse the 
forcing of other citizens to believe fanciful self-
perceptions. Cultural change is advancing." Another 
example of the LLA's conception of freedom are the public 
statements of Mariano Cuneo Libarona, the Minister of 
Justice of the national government, who in defending the 
closure of the Undersecretariat for Protection against 
Gender Violence before the Commission on Women and 
Diversity of the Chamber of Deputies stated: "gender is 
over" for the State,  that "the diversity of sexual identities 
are subjective inventions" and that the objective of 
suggestion is to preserve the family, as "the central 
nucleus and fundamental pillar of the union, where 
patriotic values are promoted." 63Manuel Adorni, the 
presidential spokesman, supported those speeches the 
following day and said "freedom of choice is a 
fundamental principle for the current administration (...)

62 CSJN, Ruling: "B., L. M. c/ EN - M Interior OP and V s/ summary 
information.",judgment of 05/11/2024.63 La Gaceta: "In Deputies, 
Cúneo Libarona denied sexual diversity and proclaimed the end of 
"gender" for the State" dated 27/08/2024, available at: 
https://www.lagaceta.com.ar/nota/1049169/politica/diputados-cu-
neo-libarona-nego-diversidad-sexual-proclamo-fin-genero-para-
estado.html
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I do not understand why the minister's resignation is 
being requested. We defend freedom of choice in all 
areas; we are a liberal government," he said, according 
to different media in the country (...) Each individual is 
free to perceive themselves as they wish. There is no 
limit to this self-perception and the State must not 
interfere. We do not recognize or reject any particular 
identity"64Freedom for the LLA is understood only as a 
space of non-interference by the State, as long as it is 
aligned with its conceptions, ends and purposes. Note 
the particular understanding of what LLA understands by 
"freedom of expression" as a guiding principle 9 within 
its electoral platform: "freedom of expression does not 
mean that those who exercise it cannot be criticized".65 
This "principle" put into practice has implied a de-
gradation of freedom of expression and freedom of the 
press and that journalists and the media denounce acts 
of violence,  persecution and harassment66 by

64 La Gaceta: "Milei's government backed Cúneo Libarona for his 
statements about sexual diversity", dated 28/08/2024, available at: 
https://www.lagaceta.com.ar/nota/1049310/politica/gobierno-milei-
respaldo-cu-neo-libarona-sus-dichos-sobre-diversidad-sexual.html65 
Principle 9 of Freedom Advances. Retrieved 18/11/2024. Available 
at: https://lalibertadavanza.com.ar/66 The Argentine Journalism 
Forum (FOPEA) revealed that 4 out of 10 attacks on journalists and 
the media had originated from the head of state or his ministers. A 
month after that report, the insulting and offensive expressions of the 
President of the Nation towards the press continued: in that period of 
the total of 17 cases registered, 13 came from the State, with the 
head of state being the author of 53% of these attacks on journalists. 
The trend, far from changing, continued
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part of President Javier himself or his government team. 
The list of journalists who have been attacked and have 
even prosecuted their situation is even "ideologically" 
varied: Marcelo Longobardi, Jorge Fontevecchia, Silvia 
Mercado, Jorge Fernández Díaz, Víctor Hugo Morales, 
Luisa Corradini, María O'Donnell, Sofía Diamante, 
Ernesto Tenembaum, Matías Martin, Andy Kusnet-zoff, 
Sofía Martínez, María Laura Santillán, Romina 
Manguel, Nancy Pazos, Darío Villarruel, among others. 
FOPEA (2024) highlighted the way in which the attack is 
repeated: "The presence of online trolls, promoting and 
sustaining smear campaigns, has become the current 
landscape of recent times in the virtual space. Different 
colleagues and even FOPEA have been especially 
attacked for expressing their critical view of some 
definitions of the national government (...) Also, 
judicialization or threats to criminalize journalistic activity 
or opinion are reiterated (...) constitute a dangerous 
exercise of public litigation with the intention of 
intimidating and silencing journalism, which is what is 
internationally known as the initiation of legal actions 
against public participation (SLAPP) (...) the 
stigmatization of journalism by the highest authorities of 
the country is a mechanism of restriction of the

As of April 18: Of the 37 cases registered, 10 of them were carried 
out by the president (27%). Most of the attacks consisted of attacking 
the reputation of journalists ("Stigmatizing Discourse"). In this 
section, Milei was also the main aggressor (61.54%). More 
information is available at: https://fopea.org/presidente-funcionarios-
y-trolls-protago-nistas-de-los-ataques-a-periodistas/
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freedom of expression and a practice that limits and 
reduces public debate on issues of interest to 
democracy and the accountability of officials." The 
declaration concludes that "The fact that this practice 
is exercised, encouraged or protected from the 
highest levels of public power has immediate 
repercussions and amplification on social networks, 
which translates into verbal violence, which can not 
only provoke self-censorship, but also lead to actions 
of effective violence in the public space. The press 
cannot be shielded from criticism, but grievances 
and disqualifications, some of them with a marked 
misogynistic bias, degrade the level of debate in a 
democracy"67.Direct attacks on journalists, 
journalistic media or their workers' organizations are 
not the only attacks on freedom of expression that 
have taken public status, as access to public 
information was also curtailed68 and the state media 
were emptied/dismantled (TELAM,  Public 
Television, National Radio, etc.)69.

67 FOPEA "President, Officials and Trolls, protagonists of the attacks 
on journalists" of 01/0/2024. Accessed on 19/11/2024. Available at: 
ht-tps://fopea.org/presidente-oficialios-y-trolls-protagonistas-de-los-
ata-ques-a-periodistas/68 Decree No. 780/2024 restricted the law on 
access to public information. The opinion piece by Eduardo Bertoni, 
former OAS Rapporteur for Freedom of Expression, for the 
newspaper La Nación, is quite illustrative: "Access to public 
information: an unconstitutional decree" of 09/04/2024.Available at: 
https://www.lanacion.com.ar/opinion/acceso-a-la-informa-cion-
publica-un-decreto-inconstitucional-nid09092024/69 See more at: 
https://www.pagina12.com.ar/738472-el-gobierno-apaga-
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The privileged use of virtual space and social 
networks was one of the factors that influenced LLA's 
rise to power, and it continues to be one of the 
spaces chosen to create and maintain the narrative 
discourses that sustain it. Social networks are the 
preferred scenario for libertarians, but not the only 
one where they wage their "cultural battle", with the 
modus operandi described in detail by FOPEA, which 
then moved from the field of journalism to other public 
figures, or artists, as in the case of the singer Lali 
Espósito70 and to other groups, as happened with 
university students and researchers71. Hate speech 
and narratives are not new in the world or in our 
country.72 Nor is it uncommon for hate speech to be 
embodied and propagated by the Communist Party.

the-social-networks-and-med-websites-or at: 
https://elresaltador.com.ar/las-consecuencias-del-cierre-de-los-
medios-publicos/70 See: https://www.pagina12.com.ar/712842-lali-
deposito-milei-renom-bro-a-la-artista-y-la-acuso-de-cobr71 See: 
https://agduba.org.ar/un-nuevo-agravio-de-milei-a-los-investiga-
dores-y-la-produccion-cientifica/72 As the IACHR's Office of the 
Rapporteur for Freedom of Expression (2004) argues: "Expressions 
of hatred or speech aimed at Intimidating, oppressing, or inciting 
hatred or violence against a person or group on the basis of race, 
religion, nationality, gender, sexual orientation, disability, or other 
group characteristics knows no boundaries of time or space. From 
Nazi Germany and the Ku Klux Klan in the United States, to Bosnia 
in the 1990s and the genocide of Rwanda in 1994, hate speech has 
been used to harass, persecute or justify human rights deprivation 
and, at its finest, to rationalize murder."
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From those who govern us73. Rather, after four 
decades of a presumed democratic consolidation, we 
understand that what is surprising is the rapid 
displacement of these isolated narratives and 
discourses, which today have become the ordinary form 
of state communication. Every day we see first-hand 
the voracity with which the democratic consensuses 
that are assumed to be basic are undermined, and the 
inability of that same democracy to repel them. And 
sometimes we are paralyzed by our own inability to 
provide an articulated response to the multiplicity of 
micro-narratives of hatred that were installed, in a short 
time, against dissimilar groups: the political "caste", 
"militants" in which supporters and militants of various 
political signs are included, "migrants", public 
employees, women who have abortions, LGBTTIQ+ 
diversities, women who denounce the violence suffered 
by them or their children,  public universities, CONICET 
researchers, human rights organizations, feminists, 
journalists, unions and guilds, piqueteros, social 
organizations, artists, ecologists, writers74,

73 As an example, the construction in the last military dictatorship of the 
"stateless enemy" and/or the "subversive" to justify the kidnappings, torture 
and forced disappearance of people. See more in: Secretary of Human 
Rights of the Nation: "Hate speech and democracy. An approach from the 
perspective of human rights", 1 ed. CABA: Ministry of Justice and Human 
Rights of the Nation, 2023. Available at: 
https://www.argentina.gob.ar/sites/default/files/2023/09/discusos_de_odio.pd
f74 As I write this work, the last crusade of the national government focused 
on the dispute against the government of the province of Buenos Aires
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the UN, the WHO, etc. The versatility of these 
narratives of personal or sectorized attack, amplified 
and multiplied by algorithms, generates a kind of 
disorientation in progressive sectors that almost no 
reactions are detected in the face of fake news75 to 
be revealed, stereotypes and prejudices to be 
dismantled and hatred to be dismantled. This 
disorientation emerges with regard to the tension 
between Freedom of Expression and Hate, whose 
dividing line does not seem very clear and even 
appears, at times, uncomfortable.

for the distribution, in particular, of four books by national authors in 
secondary schools, which are accused of being pornographic: "La 
China Iron", by Gabriela Cabezón Cámara, "Cometierra" by Dolores 
Reyes, "Las primas", by Aurora Venturini and "Si no fueras tan niña", 
by Sol Fantín. For an analysis of this, I recommend Claudia Piñeiro's 
opinion note of 11/21/2024 for the Zenital: "Intensely made in 
Argentina". Available at: https://cenital.com/intensamente-made-in-
argentina/75 According to the National Cybersecurity Institute of 
Spain (INCIBE), it defines them as: "It is fake news or hoaxes that 
are spread on the Internet with the aim of misinforming, deceiving 
and manipulating users. They can also be used to discredit or exalt 
certain people or institutions in order to obtain an economic benefit. It 
is important to bear in mind that fake news is not always completely 
false information, sometimes it may contain real elements, but it is 
presented in a misleading way or given a twist to manipulate public 
perception. As we have already mentioned, fake news can promote 
information of different types ranging from sensationalist stories to 
conspiracy theories. Sometimes they are created for some purpose 
such as political, ideological or economic, although they can also be 
disseminated simply to try to capture attention and generate clicks 
on web pages or generate controversy about current issues or 
interest among users." Available in: 
https://www.incibe.es/ciudadania/tematicas/bu-los-fake-news
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Freedom of Expression: Characterization 
and Basic Regulatory Aspects in 
International Human Rights Law

Freedom of expression is a human right that is 
expressly enshrined and protected in various human 
rights treaties, such as art. 19 of the Universal 
Declaration of Human Rights (1948): "Everyone has 
the right to freedom of opinion and expression; this 
right includes freedom to hold opinions without 
interference, to seek, receive and impart information 
and opinions through any media and regardless of 
frontiers".76 In art. 19 of the International Covenant 
on Civil and Political Rights (1966): "1. No one may 
be disturbed because of his opinions. 2. Everyone 
has the right to freedom of expression; this right 
includes the freedom to seek, receive and impart 
information and ideas of all kinds, regardless of 
frontiers, either orally, in writing, in printed or artistic 
form, or by any other means of one's choice (...)" 77.

76 Available in: https://www.ohchr.org/sites/default/files/UDHR/Docu-
ments/UDHR_Translations/spn.pdf77 Available in: 
https://www.ohchr.org/es/instruments-mechanisms/ins-
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In Article 4 of the American Declaration of the Rights 
and Duties of Man: "Everyone has the right to 
freedom of research, opinion, expression and 
dissemination of thought by any means."78 Article 4 
of the Inter-American Democratic Charter: "The 
transparency of government activities, probity, the 
responsibility of governments in public management, 
respect for social rights and freedom of expression 
and of the press. The constitutional subordination of 
all State institutions to the legally constituted civil 
authority and respect for the rule of law of all entities 
and sectors of society are equally fundamental to 
democracy"79.Art. 13 of the American Convention 
on Human Rights (1969): "1. Everyone has the right 
to freedom of thought and expression. This right 
includes the freedom to seek, receive and impart 
information and ideas of all kinds, regardless of 
frontiers, either orally, in writing or in printed or 
artistic form, or by any other means of one's 
choice"80.

truments/international-covenant-civil-and-political-rights.78 Available 
in: https://www.oas.org/es/cidh/mandato/basicos/declara-
cion.asp79Disponibleen:https://www.oas.org/charter/docs_es/resoluc
ion1_es.htm80 Available in: 
https://www.cidh.oas.org/Basicos/Spanish/Basicos2.ht-
m#:~:text=Art%C3%ADculo%2029.&text=de%20gobierno%2C%20y-
,d.,in-ternacionales%20de%20la%20misma%20naturaleza.
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Finally, in the National Constitution, freedom of 
expression is enshrined in Articles 1481 and 3282.Es in 
the Inter-American sphere, where the right to freedom of 
expression is more intensely protected, and this is 
important because when choosing which norms, 
interpretations, restrictions, and prohibitions apply to 
freedom of expression,  it will be the inter-American cor-
pus iuris that prevails due to the "pro-persona" 
principle.83 On this last principle, Mónica Pinto (1997:67) 
gave a definition that is already a classic in this regard: "it 
is a hermeneutical criterion that informs all human rights 
law, by virtue of which the broadest norm, or the most 
extensive interpretation, must be resorted to,  when it is a 
question of recognizing protected rights and, conversely, 
to the most restricted norm or interpretation when it is a 
question of establishing permanent restrictions on the 
exercise of rights or their extraordinary suspension. This 
principle coincides with the fundamental feature of the

81 Article 14.- All the inhabitants of the Nation enjoy the following 
rights in accordance with the laws that regulate their exercise; 
namely: to work and exercise any lawful industry; to sail and trade; to 
petition the authorities; to enter, remain, transit and leave Argentine 
territory; to publish their ideas in the press without prior censorship; 
to use and dispose of their property; to associate for useful 
purposes; to freely profess their worship; 82 Article 32.- The Federal 
Congress shall not enact laws that restrict the freedom of the press 
or establish federal jurisdiction over it.83 The concept "pro-persona" 
is used because it is a sensitive gender and encompasses all 
persons, as opposed to "pro hómine", which refers to men, but they 
are equivalent concepts and both terms are found in literature.
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of human rights law, that is, to always be in favor of 
man." Regarding the importance and dimensions of 
freedom of expression, the IACHR (2009:3) has 
stated that: "the inter-American legal framework 
gives this high value to freedom of expression 
because it is based on a broad concept of the 
autonomy and dignity of persons, and because it 
takes into account both the instrumental value of 
freedom of expression for the exercise of other 
fundamental rights,  as their essential function within 
democratic regimes." The Inter-American Court of 
Human Rights has highlighted in several of its 
judgments what is known as the "double dimension" 
of freedom of expression: "The Court has indicated 
that freedom of expression has an individual 
dimension and a social dimension, from which it has 
derived a series of rights that are protected in said 
article. This Court has affirmed that both dimensions 
are equally important and must be fully guaranteed 
simultaneously in order to give full effect to the right 
to freedom of expression, in the terms provided for in 
Article 13 of the Convention."84 The first dimension 
of freedom of expression includes the right to use 
any appropriate means to disseminate opinions, 
ideas and information and to make them reach the 
greatest number of recipients. In this sense, the

84 Inter-American Court. Case of Carvajal Carvajal et al. v. Colombia. Merits, 
Reparations and Costs. Judgment of March 13, 2018. Series C No. 352, para. 171



55

Anti-gender language: hate speech vs. freedom of expression

expression and dissemination are indivisible, so that a 
restriction of the possibilities of dissemination directly 
represents, and to the same extent, a limit to the right 
to express oneself freely. With respect to the second 
dimension of the right to freedom of expression, that is, 
the social one, the Court has pointed out that freedom 
of expression also implies the right of everyone to 
know opinions, stories and news from third parties. For 
the ordinary citizen, knowledge of the opinion of others 
or of the information available to others is as important 
as the right to disseminate one's own. That is why, in 
the light of both dimensions, freedom of expression 
requires, on the one hand, that no one be arbitrarily 
impaired or prevented from expressing his or her own 
thought and therefore represents a right of each 
individual; but it also implies, on the other hand, a 
collective right to receive any information and to know 
the expression of the thoughts of others"85.According 
to the IACHR (2009:3:4), freedom of expression has 
developed three functions:

• As an individual right: without which the first 
and most important of our freedoms would be 
denied: the right to think on one's own account 
and to share one's thoughts with others.
• As the "cornerstone of democracy"86: It is so important that it 
is not possible to

85 Idem, para. 172.86 Inter-American Court of Human Rights, "The 
Compulsory Association of Journalists (Arts. 13 and 19 of the 
American Convention on Human Rights)," Advisory Opinion OC-5/85 
of November 13, 1985. Series A No. 5, paras. 47-48. Annex A.
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The very objective of Article 13 of the American 
Convention is to strengthen the functioning of 
pluralistic and deliberative democratic systems 
through the protection and promotion of the free flow 
of information, ideas, and expressions of all kinds.87 
"Indeed, the full exercise of the right to express 
one's ideas and opinions and to circulate available 
information and the right to freedom of expression 
and freedom of expression. The possibility of 
deliberating in an open and uninhibited manner on 
matters that concern us all, is an indispensable 
condition for the consolidation, functioning and 
preservation of democratic regimes. The formation 
of an informed public opinion aware of its rights, 
citizen control over public management and the 
demand for accountability of state officials would not 
be possible if this right were not guaranteed. In the 
same vein, jurisprudence has emphasized that the 
democratic function of freedom of expression makes 
it a necessary condition to prevent the establishment 
of authoritarian systems, to facilitate personal and 
collective self-determination88 and to

87 IACHR. Arguments before the Inter-American Court in the case of Ivcher 
Bronstein v. Peru. Transcribed in: I/A Court H.R., Case of Ivcher Bronstein 
v. Peru. Judgment of February 6, 2001. Series C No. 74, paragraph 143. d); 
IACHR. Arguments before the Inter-American Court in the case "The Last 
Temptation of Christ" (OlmedoBustos et al.) v. Chile. Transcribed in: I/A 
Court H.R., Case "The Last Temptation of Christ" (Olmedo Bustos et al.) v. 
Chile. Judgment of February 5, 2001. Series C No. 73, para. 61. b).88 I/A 
Court H.R., The Compulsory Association of Journalists (arts. 13 and 29 of 
the American Convention on Human Rights). Advisory Opinion OC-5/85
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to make operational the "mechanisms of citizen control 
and complaints"89.

• As a guarantee of the fulfilment of other rights: this 
is an essential mechanism for the exercise of the 
right to participation, to religious freedom, to 
education, to ethnic or cultural identity and, of 
course, to equality, understood not only as the right 
to non-discrimination, but also as the right to the 
enjoyment of certain basic social rights. Because of 
the important institutional role it plays, this right is 
at the center of the human rights protection system 
in the Americas. In the words of the IACHR, "the lack 
of freedom of expression is a cause that 'contributes 
to the lack of respect for other human rights"90.

of November 13, 1985. Series A No. 5, para. 70; I/A Court H.R., Case of Clau-de 
Reyes et al. Judgment of September 19, 2006. Series C No. 151, paragraph 85; I/A 
Court H.R., Case of Herrera Ulloa v. Costa Rica. Judgment of July 2, 2004. Series C 
No. 107, paragraph 116; I/A Court H.R., I/A Court H.R., Case of Ricar-do Canese v. 
Paraguay. Judgment of August 31, 2004. Series C No. 111, paragraph 86; I/A Court 
H.R., Case of "The Last Temptation of Christ" (Olmedo Bustos et al.) v. Chile. 
Judgment of February 5, 2001. Series C No. 73; IACHR. Report No. 130/99. Case 
No. 11.740. Víctor Manuel Oropeza. Mexico. November 19, 1999, para. 46; I/A Court 
H.R., Case of Ríos et al. v. Venezuela.Preliminary Objections, Merits, Reparations, 
and Costs. Judgment of January 28, 2009. Series C No. 194, para. 105; I/A Court 
H.R., Case of Perozo et al. v. Venezuela. Preliminary Objections, Merits, 
Reparations and Costs. Judgment of 28 January 2009. Series C No. 195, paragraph 
116.89 I/A Court H.R., Case of Ríos et al. v. Venezuela. Preliminary Objections, 
Merits, Reparations and Costs. Judgment of January 28, 2009. Series C No. 194, 
para. 105; I/A Court H.R., Case of Perozo et al. v. Venezuela. Preliminary 
Objections, Merits, Reparations and Costs. Judgment of January 28,

2009. Series C No. 195, para. 116.90 12 IACHR. Report No. 38/97. 
Case No. 10.548. Hugo Bustíos Saavedra.
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Principle of protection of speech. In principle, all speeches 
and forms of freedom of expression are protected, due to 
what is known as the principle of neutrality of the State vis-
à-vis the content of speeches, so that no discourse is left 
out of the public debate, even when "they offend, shock, 
disturb, are ungrateful or disturb the State or any sector of 
the population" (...) "This is required by pluralism, tolerance 
and the spirit of openness, without which there is no 
democratic society"91.La IACHR (2009:11:20) maintains that 
the Inter-American Court of Human Rights has developed 
through its jurisprudence a theory of robustness or more 
rigorous protection of certain discourses over others, as is 
the case of:

• Political discourse and discourse on matters of 
public interest (IACHR, 2009:11:12): "Expressions, 
information, and opinions concerning matters of public 
interest, the State, and its institutions enjoy greater 
protection

Peru. October 16, 1997, para. 72.91 I/A Court H.R., Herrera Ulloa 
Case. Judgment of July 2, 2004. Series C No. 107, paragraph 113; I/A 
Court H.R., Case of "The Last Temptation of Christ" (Olmedo Bustos et 
al.) v. Chile. Judgment of February 5, 2001. Series C No. 73, paragraph 
69; I/A Court H.R., Case of Ríos et al. v. Venezuela. Preliminary 
Objections, Merits, Reparations and Costs. Judgment of January 28,
2009. Series C No. 194, para. 105; I/A Court H.R., Case of Perozo et al. 
v. Venezuela. Preliminary Objections, Merits, Reparations and Costs. 
Judgment of January 28, 2009. Series C No. 195, para. 116; IACHR. 
Annual Report 1994.Chapter V: Report on the Compatibility between 
the Laws of Contempt and the American Convention on Human Rights. 
Title III. OAS/Being. L/V/II.88. doc. 9 rev. February 17, 1995.
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under the American Convention, which implies that the 
State must refrain more rigorously from establishing 
limitations on these forms of expression, and that the 
entities and officials that make up the State, as well as 
those who aspire to hold public office, because of the 
public nature of the functions they perform, must have 
a higher threshold of tolerance for criticism"92 "In a 
democratic society,  Given the importance of 
controlling public management through opinion, there 
is a margin reduced to any restriction of political 
debate or issues of public interest"93.

• Discourse on public officials in the exercise of 
their functions and on candidates for public office 
(IACHR, 2009:13:14): "In the democratic context, 
expressions about public officials or people who 
exercise public functions, as well as about 
candidates for public office, should enjoy a 
particularly reinforced margin of openness. In this 
sense, public officials and those who aspire to

92 I/A Court H.R., Case of Palamara Iribarne v. Chile. Judgment of November 22, 
2005. Series C No. 135, para. 83; I/A Court H.R., Case of Herrera Ulloa v. Costa 
Rica. Judgment of July 2, 2004. Series C No. 107, para. 125; IACHR. Arguments 
before the Inter-American Court in the case of Herrera Ulloa v. Costa Rica. 
Transcribed in: I/A Court H.R., Case of Herrera Ulloa v. Costa Rica. Judgment of July 
2, 2004. Series C No. 107, para. 101(2)(c).93 I/A Court H.R., Case of Herrera Ulloa 
v. Costa Rica. Judgment of July 2,
2004. Series C No. 107, paragraph 127; I/A Court H.R., Case of Ivcher 
Bronstein v. Peru, Judgment of February 6, 2001. Series C No. 74, 
paragraph 155.; IACHR. Annual Report 1994. Chapter V: Report on the 
Compatibility between Desacato Laws and the American Convention on 
Human Rights. Title III.OAS/Ser. L/V/II.88. doc. 9 rev. February 17, 1995.
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To be so, in a democratic society, they have a different 
threshold of protection, which exposes them to a 
greater degree to public scrutiny and criticism, which is 
justified by the public interest nature of the activities 
they carry out, because they have voluntarily exposed 
themselves to more demanding scrutiny and because 
they have an enormous capacity to dispute information 
through their power of public convocation94. In fact, 
due to their condition—which implies greater social 
influence and greater ease of access to the media—
they are more likely to give explanations or respond to 
the questions or criticisms that are put to them"95 "(...) 
In a democratic society, the press has the right to 
report freely and criticize the government, and the 
people have the right to be informed about different 
visions of what is happening in the country.

94 I/A Court H.R., Case of Kimel v. Argentina. Judgment of May 2, 2008, 
Series C No. 177, paras. 86-88; I/A Court H.R., Case of Palamara Iribarne 
v. Chi-le. Judgment of November 22, 2005. Series C No. 135, para. 83; I/A 
Court H.R., Case of "The Last Temptation of Christ" (Olmedo Bustos et al.) 
v. Chi-le. Judgment of February 5, 2001. Series C No. 73, paragraph 69; 
I/A Court H.R., Case of Ivcher Bronstein v. Peru. Judgment of February 6, 
2001. Serie CNo. 74, paras. 152 and 155, I/A Court H.R., Case of Ricardo 
Canese v. Paraguay. Judgment of August 31, 2004. Series C No. 111, 
para. 83; I/A Court H.R., Case of Herrera Ulloa v. Costa Rica. Judgment of 
July 2, 2004. Series C No. 107, paras. 125-129; I/A Court H.R., Case of 
Claude Reyes et al. Judgment of September 19, 2006. Series C No. 151, 
para. 87; I/A Court H.R., Case of Tristán Donoso v. Panama. Preliminary 
Objection, Merits, Reparations, and Costs.Judgment of January 27, 2009, 
Series C No. 193, para. 11595, I/A Court H.R., Case of Tristán Donoso v. 
Panama. Preliminary Objection, Merits, Reparations and Costs. Judgment 
of January 27, 2009, Series C No. 193, paragraph 122.
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community. In particular, complaints of violations of 
human rights committed by agents of the State are 
especially protected"96.

• The discourse that constitutes an element of the 
personal identity or dignity of the person expressing 
himself (IACHR, 2009:20): "Inter-American 
jurisprudence has expressly addressed this point by 
referring to the use of language by ethnic or minority 
groups. The latter has pointed out that the use of one's 
own language is one of the most important elements 
within the identity of an ethnic group, since it 
guarantees the expression, dissemination and 
transmission of its culture; and that this is one of the 
elements that differentiate the members of the 
indigenous peoples from the general population and 
that shape their cultural identity (...) Other discursive 
forms that, in accordance with the above reasoning, 
must enjoy a special level of protection because they 
express an integral element of personal identity and 
dignity, are religious discourse and those that express 
one's own sexual orientation and gender identity 
(...)Likewise, because of their close relationship with 
the dignity, freedom and equality of all human beings, 
this category of specially protected discourses 
includes those that express one's sexual orientation 
and gender identity97.

96 I/A Court H.R., Case of Ivcher Bronstein v. Peru. Judgment of February 6,
2001. Series C No. 74, para. 143. g) and h).97OAS 
General Assembly. Resolution 2435 (XXXVIII-O/08).
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Limits and restrictions on freedom of 
expression. Speeches that have no 
protection
No human right is absolute, and the right to freedom 
of expression is no exception. Within the same 
treaties and conventions, the regulation and 
restrictions of the right were established, and even 
the enumeration of speeches that are outside the 
protection of international human rights law and that 
are prohibited:Art. 19 paragraph 3 of the ICCPR: 
"The exercise of the right provided for in paragraph 2 
of this article entails special duties and 
responsibilities. Consequently, it may be subject to 
certain restrictions, which must, however, be 
expressly fixed by law and be necessary to: a) 
Ensure respect for the rights or reputations of others; 
(b) The protection of national security, public order or 
public health or morals." Article 20 of the ICCPR: "1. 
All propaganda in favour of war shall be prohibited 
by law. 2. Any advocacy of national, racial or 
religious hatred that constitutes incitement to 
discrimination, hostility or violence shall be prohibited 
by law." In paragraphs 2, 3, 4 and 5 of Article 13 of 
the ACHR for its part:
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"2. The exercise of the right provided for in the 
preceding paragraph may not be subject to prior 
censorship but to subsequent responsibilities, which 
must be expressly established by law and necessary 
to ensure: a. respect for the rights or reputations of 
others, or b. the protection of national security, public 
order or public health or morals." 3. The right of 
expression may not be restricted by indirect means, 
such as the abuse of official or private controls of 
newsprint, radio frequencies, or equipment and 
apparatus used in the dissemination of information or 
by any other means aimed at impeding the 
communication and circulation of ideas and 
opinions."

4. "Public spectacles may be subject by law to prior 
censorship for the sole purpose of regulating access to 
them for the moral protection of children and adolescents, 
without prejudice to the provisions of paragraph 2."

5. "Any propaganda in favor of war and any advocacy 
of national, racial or religious hatred that constitute 
incitement to violence or any other similar illegal action 
against any person or group of persons, for any 
reason, including those of race, color, religion, 
language or national origin, shall be prohibited by law." 
Art. 4 of the International Convention on the Elimination 
of All Forms of Racial Discrimination (CERD): "States 
Parties condemn all propaganda and all organizations 
which are inspired by ideas or theories based on the 
superiority of a race or group of people."
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persons of a particular colour or ethnic origin, or who 
seek to justify or promote racial hatred and racial 
discrimination, in whatever form, and undertake to take 
immediate and positive measures to eliminate any 
incitement to such discrimination or acts of such 
discrimination, and to that end, with due regard to the 
principles embodied in the Universal Declaration of 
Human Rights,  as well as the rights expressly set forth 
in Article 5 of this Convention, shall take, inter alia, the 
following measures: (a) Declare as an act punishable 
by law any dissemination of ideas based on racial 
superiority or hatred, any incitement to racial 
discrimination, as well as any act of violence or 
incitement to commit such acts against any race or 
group of persons of another colour or ethnic origin;  
and any assistance to racist activities, including their 
financing"; (b) Declare illegal and prohibit 
organizations, as well as organized propaganda 
activities and any other propaganda activities, which 
promote and incite racial discrimination, and recognize 
that participation in such organizations or activities 
constitutes an offence punishable by law; (c) They 
shall not permit national or local authorities or public 
institutions to promote or incite racial discrimination."98 
Article III (c) of the Convention on the Prevention and 
Punishment of the Crime of Genocide: "Direct 
incitement and incitement to racial discrimination

98 Available in: https://www.ohchr.org/es/instruments-mechanisms/ins-
truments/international-convention-elimination-all-forms-racial
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public to genocide"99.Art. 34 of the Convention on 
the Rights of the Child (CRC): "States Parties 
undertake to protect the child against all forms of 
sexual exploitation and abuse. To this end, States 
Parties shall, in particular, take all necessary 
national, bilateral and multilateral measures to 
prevent: (a) Incitement or coercion of a child to 
engage in any illegal sexual activity; (b) The 
exploitation of children in prostitution or other illegal 
sexual practices; (c) The exploitation of the child in 
pornographic shows or materials"100.

99 Available in: https://www.ohchr.org/es/instruments-
mechanisms/ins-truments/convention-prevention-and-punishment-
crime-genocide100 Available in: 
https://www.un.org/es/events/childrenday/pdf/dere-chos.pdf
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Hate speech. Basic aspects of its 
regulation in international human rights 
law

Hate speech was defined by the UN (2019) 
as: "Any form of verbal communication, in 
writing or through behavior, that is an attack 
or uses pejorative or discriminatory 
language in relation to a person or a group 
on the basis of who they are or, in other 
words, on the basis of their religion, ethnic 
origin,  nationality, race, color, ancestry, 
gender or other factor of identity"101.

According to Torres and Taricco (2019:18) "Hate speech 
contains within it a doctrine that articulates community 
memories with a conception of the world and a series of 
rules of conduct. This doctrinal unity does not accept 
the possibility of exercising the freedom of the other, nor 
the diversity of conceptions about the world, nor the 
difference of opinions or dissidence in matters of sexual 
behavior. Hate speech is targeted attacks

101 "The United Nations Strategy and Plan of Action for in: 
https://www.un.org/es/hate-speech
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to people or groups of people whose way of 
understanding and inhabiting the world is visualized as 
threatening to an idealized (pre)existing social order. 
The concept of hate speech (plural) refers to a 
discursive genre composed of different types of violent 
or aggressive discourse towards social groups that are 
intended to be segregated. This discursive genre 
includes: a) "hate speech" (in the singular), which 
threatens the life of a person or group of people, and 
corresponds to messages of incitement to hatred or 
violence; b) "discriminatory speeches" that threaten the 
civic dignity of a person, or group of people, and seek to 
segregate, discriminate or impede the exercise of rights 
on equal terms; and c) "harassing speech" that seeks to 
limit the freedom of expression of a person, or group of 
people, by obstructing their participation in the public 
space through harassment or intimidation." The term 
"hate speech" does not expressly exist in the body of 
international human rights treaties. The Inter-American 
Court of Human Rights has so far not developed 
jurisprudence regarding the analysis of hate speech and 
its relationship with freedom of expression, as the 
IACHR did, from its Rapporteurships for Freedom of 
Expression and the Rapporteurship on the Rights of 
Lesbian, Gay, Bisexual, Trans and Intersex Persons, 
above all, concerned about the overwhelming increase 
in this type of speech. which is closely related to the 
increase in violence against certain groups102. Justly

102 IACHR, Report on Violence against Lesbian, Gay, Bisexual Persons,
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this is one of the reasons why the UN has adopted 
successive strategies of action to balance freedom of 
expression and combat incitement to hatred, 
discrimination and violence, such as the "Rabat Plan 
of Action" (2013)103 and "The United Nations Strategy 
and Plan of Action to Combat Hate Speech" (2019)104 
and even establish 18 June as the "International Day 
to Counter Hate Speech". Freedom and equality are 
principles that should not compete in a democratic 
state: "The limitation of 'hate speech' seems to require 
that two sets of values be reconciled: the requirements 
of democratic society to allow for open debate and 
individual autonomy and development, with the 
obligation, also imperative, to prevent the

Trans and Intersex in America, OAS/Ser.L/V/II.rev.2 Doc. 36 November 12, 
2015, p. 140. Also: The Reports of the Special Rapporteur on the 
promotion and protection of the right to freedom of opinion and expression: 
A/67/357, of 07/09/2012, A/HRC/38/35 of 06/04/2018, A/74/486 of 
09/10/2019, among others.103 Rabat Plan of Action on the prohibition of 
advocacy of national, racialor religious hatred that constitutes incitement to 
discrimination, hostilityor violence1 Conclusions and recommendations 
emanating from the fourregional expert workshops organized by OHCHR 
in 2011,  and adopted by ex-perts at the meeting in Rabat, Morocco, on 5 
October 2012. Available at: 
https://documents.un.org/doc/undoc/gen/g13/101/51/pdf/g1310151.pdf104 
Available at: https://www.un.org/en/genocideprevention/docu-
ments/advising-and-mobilizing/Action_plan_on_hate_speech_ES.pdf105 
United Nations General Assembly, A/RES/75/309, of 22/07/2021.Available 
at: https://documents.un.org/doc/undoc/gen/n21/200/65/pdf/n2120065.pdf? 
OpenElement&_gl=1*16nwhka*_ga*ODM3MDUyMjA2L-
jE3MjMzNDcwNjA.*_ga_TK9BQL5X7Z*MTczMjQ3NDk5MC41LjEuMTczMj
-Q3NjMwOC4wLjAuMA



69

Anti-gender language: hate speech vs. freedom of expression

attacks against vulnerable communities and ensure 
the equal and non-discriminatory participation of all 
people in public life106 (...) freedom of expression, 
the rights to equality and life and the obligation of 
non-discrimination are mutually reinforcing; human 
rights law allows States and businesses to focus on 
protecting and promoting the expression of all, 
especially those whose rights are often at risk, while 
addressing public and private discrimination that 
undermines the enjoyment of all rights" (A/74/486, 
Chapter II. 4).

to. Basic aspects of the regulation of the discourse of
hate: The IACHR (2015: 146) has pointed out that (...) 
"In interpreting Article 13(5) of the American 
Convention (...) States must adopt legislation to punish 
the advocacy of hatred that constitutes "incitement to 
violence or any other similar illegal action"107 and has 
referred to the limits for such sanctions (...) On the 
other hand, according to Article 13(2) of the American 
Convention, other intolerant expressions or comments 
that do not strictly constitute "incitement to violence" 
may be subject to the establishment of subsequent 
responsibilities to guarantee the rights to

106 See, in particular, the report on hate speech by the former 
Special Rapporteur, Frank La Rue (A/67/357).107 IACHR. Annual 
Report 2009. Annual Report of the Office of the Special Rapporteur 
for Freedom of Expression. Chapter II (Inter-American Legal 
Framework on the Right to Freedom of Expression). OEA/Ser.L/V/II. 
Doc. 51. December 30, 2009, para. 58.
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the dignity and non-discrimination of a particular 
group of society (...) The International Covenant on 
Civil and Political Rights (ICCPR) has a similar 
approach108. The UN's "Rabat Plan of Action" adds a 
third type of discourse that, although not punishable, 
raises concerns in terms of tolerance and respect. 
Thus, the UN Rabat Plan of Action refers to the 
importance of States clearly distinguishing between: 
(i) expressions that constitute a crime, (ii) expressions 
that are not criminally punishable but that could justify 
civil proceedings or administrative sanctions, and (iii) 
expressions that are not legally punishable "but that 
still generate concern in terms of tolerance,  civility 
and respect for the rights of others"109.

108 In the universal human rights system, an expression that 
constitutes a "hate crime" may be restricted in accordance with 
Articles 18 and 19 of the International Covenant on Civil and Political 
Rights (ICCPR) to achieve different objectives, including respect for 
the rights of others, public order, or even, sometimes, national 
security. States are also obliged to "prohibit" any expression that 
constitutes "incitement" to discrimination, hostility or violence, in 
accordance with Article 20.2 of the ICCPR. Rabat Plan of Action on 
the prohibition of advocacy of national, racial or religious hatred 
constituting incitement to discrimination, hostility or violence. October 
5, 2012, para. 14.109 United Nations Committee on the Elimination 
of Racial Discrimination. General Recommendation No. 35, 
Combating Hate Speech.CERD/C/GC/35. 26 September 2013, 
paras. 20 and 25; UN. General Assembly. Report of the United 
Nations Special Rapporteur on the promotion and protection of the 
right to freedom of opinion and expression. A/67/357. September 7, 
2012, para. 32; Rabat Plan of Action on the prohibition of advocacy 
of national, racial or religious hatred constituting incitement to 
discrimination, hostility or violence. October 5, 2012, para. 11.
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In order to prohibit and punish hate speech, human rights 
organizations generally recommend avoiding the use of 
criminal law110. The IACHR considered that the prohibition 
of speech that denigrates, discriminates, or stigmatizes will 
eliminate the causes of hatred, because in order to 
eliminate the reasons for structural discrimination, States 
and societies must take other types of actions, including 
education and prevention mechanisms111. They insist that 
in the face of this type of discourse it is not necessary to 
silence them, but to refute them: "those who promote these 
visions need to be persuaded of their error in public 
debate. In the face of the inequality of opinions there is no 
better response than the justice of arguments, and that 
requires more and better discourse, not less"112. In any 
case, for vigorous debate to be possible, it is necessary to 
guarantee

110 Rabat Plan of Action on the Prohibition of Advocacy of National, 
Racial or Religious Hatred Constituting Incitement to Discrimination, 
Hostility or Violence. 5 October 2012, paras. 20 and 22; United 
Nations Committee on the Elimination of Racial Discrimination. 
General Recommendation No. 35, The Fight against Hate Speech. 
CERD/C/GC/35. September 26, 2013, para. 12. Human Rights 
Committee, General Comment No. 34 (2011), para. 49. See Sarah 
Cleveland, Hate Speech at Home and Abroad, in Lee C. Bollinger 
and Geoffrey R. Stone, eds., The FreeSpeech Century (New York, 
Oxford University Press, 2019). See also A/67/357, para. 55111 
IACHR: Violence against Lesbian, Gay, Bisexual, Trans and 
International Persons in the Americas, OAS/Ser.L/V/II.rev.2 Doc. 36 
November 12, 2015. OAS/Ser.L/V/II.rev.2 Doc. 36 November 12, 
2015, p. 148.112 IACHR. Annual Report 2010. Report of the Office of 
the Special Rapporteur for Freedom of Expression. Chapter II 
(Assessment of the State of Freedom of Expression in the 
Hemisphere). OEA/Ser.L/V/II. Doc. 5. March 4, 2011, para. 50.
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greater and better diversity and pluralism in access 
to the media113. So, to recapitulate, in principle, all 
speeches are protected by freedom of expression 
and States have a duty of neutrality with regard to 
the content of the same, becoming a rule that 
"freedom of expression must be guaranteed not only 
with regard to the dissemination of ideas and 
information received favourably or considered 
harmless or indifferent, but also with regard to those 
that offend,  they shock, worry or are ungrateful to 
public officials or a sector of the population. Such are 
the demands of pluralism, tolerance, and the spirit of 
openness without which there is no truly democratic 
society"114 (IACHR, 2015:145).

113 IACHR. Annual Report 2010. Report of the Office of the Special Rapporteur for Freedom 
of Expression. Chapter II (Assessment of the State of Freedom of Expression in the 
Hemisphere). OEA/Ser.L/V/II. Doc. 5. March 4, 2011, para. 50; IACHR. Annual Report 2009. 
Annual Report of the Office of the Special Rapporteur for Freedom of Expression. Chapter II 
(Inter-American Legal Framework on the Right to Freedom of Expression). OEA/Ser.L/V/II. 
Doc. 51. December 30, 2009, paras. 24-37. IACHR. Annual Report 2009. Annual Report of 
the Office of the Special Rapporteur for Freedom of Expression. Chapter II (Inter-American 
Legal Framework on the Right to Freedom of Expression). OEA/Ser.L/V/II.Doc. 51. 
December 30, 2009, para. 100114 IACHR. Annual Report 2009. Annual Report of the Office 
of the Special Rapporteur for Freedom of Expression. Chapter II (Inter-American Legal 
Framework on the Right to Freedom of Expression). OEA/Ser.L/V/II. Doc. 51. December 30, 
2009, para. 31; Inter-American Court of Human Rights. Case of Herrera Ulloa v. Costa Rica. 
Judgment of July 2, 2004. Series C No. 107, para. 113; Inter-American Court of Human 
Rights. Case of "The Last Temptation of Christ" (Olmedo Bustos et al.) v. Chile. Judgment of 
February 5, 2001. Series C No. 73, paragraph 69; Inter-American Court of Human Rights. 
Case of Ríos et al. v. Venezuela. Preliminary Objections, Merits, Reparations and Costs. 
Judgment of January 28, 2009. Series C No. 194, paragraph 105; Inter-American Court of 
Human Rights. Caso Pe-
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b. Limits of freedom of expression: The limits to 
freedom of expression are found in arts. 13 (2) and 
13 (5) of the ACHR: "which establishes that freedom 
of expression may be limited to the extent necessary 
to guarantee certain public interests or the rights of 
other persons. Article 13(2) of the American 
Convention prohibits prior censorship, but allows for 
the attribution of subsequent responsibilities." 
(IACHR, 2015:145). The prohibition of the advocacy 
of hatred and the enumeration of causes contained 
in art. 13. inc. 5 is not exhaustive: "(...) the "advocacy 
of hatred" directed against persons on the basis of 
their sexual orientation, gender identity or bodily 
diversity, which constitutes incitement to violence or 
to "any other similar illegal action" falls within this 
provision and is therefore contrary to the American 
Convention." (IACHR, 2015:146) Only speeches that 
constitute: "incitement to violence or any other 
illegal action allow the imposition of criminal 
sanctions, intolerant or offensive speech115.

rozo et al. v. Venezuela. Preliminary Objections, Merits, Reparations 
and Costs. Judgment of January 28, 2009. Series C No. 195, para. 
116; IACHR. Annual Report 1994. Chapter V. Title III. OAS/Being. 
L/V/II.88. doc. 9 rev., February 17, 1995.115 See, for example: United 
Nations Committee on the Elimination of Racial Discrimination. 
General Recommendation No. 35, The Fight against Hate Speech. 
CERD/C/GC/35. 26 September 2013, paras. 15 and 16; UN. General 
Assembly. Report of the United Nations Special Rapporteur on the 
promotion and protection of the right to freedom of opinion and 
expression. A/67/357. September 7, 2012, para. 45; Article 
19.Responding to Hate Speech against LGBTI Persons. October
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The UN Rabat Plan of Action establishes the following criteria to 
be considered by legislators, prosecutors and judges when 
evaluating expressions that are criminally prohibited: (i) the social 
and political context prevailing at the time in which the speech 
was broadcast and disseminated116; (ii) the position or social 
status of the speaker of the speech, including the position of the 
individual or the organization in the context of the audience to 
which the speech is addressed; (iii) the intention of the speaker 
of the speech117; (iv) the content or form of the speech, which 
may include an assessment of the extent to which the speech 
was provocative and direct, as well as a focus on the form, style, 
and nature of the arguments expressed in the speech in question 
or on the balance reached between the arguments expressed; 
(v) the environment in which the speech was given, including 
elements such as the scope of the speech, its public nature, the 
magnitude and size of the audience118; and (vi) the possibility, 
including

2013, p. 27.116 "Context is vitally important in assessing whether a 
particular claim could incite discrimination, hostility, or violence 
against a particular group, and can directly affect both intent and 
causation." Rabat Plan of Action on the prohibition of advocacy of 
national, racial or religious hatred constituting incitement to 
discrimination, hostility or violence. October 5, 2012, para. 22.117 
"Negligence and imprudence are not sufficient for an 'Article 20 
situation', which requires 'apology' and 'incitement' rather than mere 
distribution or circulation. In this sense, the activation of a triangular 
relationship between the object and the subject of discourse is 
required, as well as the ab-dience." Rabat Plan of Action on the 
prohibition of advocacy of national, racial or religious hatred that 
constitutes incitement to discrimination, hostility or violence. October 
5, 2012, para. 22118 "Other elements are whether the discourse is 
public, what are its means of
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the imminence, that there is a reasonable probability that 
the speech will succeed in inciting real action against the 
group to which it is addressed, recognizing that this causal 
relationship must be direct119 (IACHR, 2015:149). 
Likewise, unrestricted respect for basic criminal 
guarantees must be maintained and in the typifications that 
are carried out they must incorporate robust definitions of 
the key terms used, for example: hatred, incitement and 
apology. According to the "Camden Principles"120, 
"national legal systems should leave in terms 'hate' and 
'hostility' refer to intense and irrational emotions."

dissemination, taking into account whether the speech was 
disseminated through a single pamphlet or through dissemination in 
the media or the Internet, what the frequency, quantity and scope of 
the communications were, whether the audience had the means to act 
in response to the incitement, whether the statement (or work of art) 
was distributed in a restricted environment or widely accessible to the 
general public." Rabat Plan of Action on the prohibition of advocacy of 
national, racial or religious hatred constituting incitement to 
discrimination, hostility or violence. October 5, 2012, para. 22119 
"Incitement, by definition, is an incipient crime. The action that is 
defended through incitement speech does not have to have been 
committed for this speech to constitute a crime. However, it is 
necessary to identify a certain degree of risk that harm may occur." 
Rabat Plan of Action on the prohibition of advocacy of national, racial 
or religious hatred that constitutes incitement to discrimination, hostility 
or violence. October 5, 2012, para. 22.120 The Camden Principles on 
Freedom of Expression and Equality were developed by the NGO 
Article 19, based on discussions involving a high-level group of experts 
from the UN and other agencies, as well as experts from civil society 
and academia.  between December 2008 and February 2009. 
Available in: https://www.article19.org/data/files/pdfs/standards/los-
principios-de-camden-so-bre-la-libertad-de-expresion-y-la-igualdad.pdf
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the target group's opprobrium, enmity, and aversion; (ii) the 
term 'promotion' shall be understood as requiring the 
intention to publicly promote hatred against the target 
group; (iii) the term 'incitement' refers to statements about 
national, racial, or [religious] groups that may create an 
imminent risk of discrimination, hostility, or violence against 
persons belonging to such groups121" (IACHR, 2015: 
150:151). With respect to the rest of the expressions that 
do not reach the threshold of apology of hatred or 
incitement to violence (...)" they may be subject to the 
imposition of final sanctions of a civil or administrative 
nature, or to remedies such as the right to rectification and 
reply. However (...) sanctions cannot be aimed at inhibiting 
or restricting the dissemination of ideas or information on 
matters of public interest. In addition, as with any other 
restriction on freedom of expression, the imposition of 
subsequent sanctions must meet the requirements 
established in Article 13(2) of the American Convention and 
be applied by an independent state entity" (IACHR, 
2015:147)." Article 13(2) of the American Convention 
prohibits prior censorship, but allows for the attribution of 
subsequent responsibilities. The establishment of these 
limitations must be of an exceptional nature and, in order to 
be admissible, must be subject to three basic conditions: 
(a) the limitations must be established by laws drafted in a 
clear and precise manner (b) the limitations must be 
subject to three basic conditions: (a) the limitations must be

121 Article 19. The Camden Principles on Freedom of Expression 
and Equality. April 2009.
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oriented to the achievement of the imperative objectives 
authorized by the American Convention and (c) the 
limitations must be necessary in a democratic society 
for the achievement of the objective they pursue, strictly 
proportional to the purpose they seek, and suitable for 
achieving that objective122" (IACHR, 2015:149:150).

c. Special Responsibility of Public Officials
in the propagation of hate speech. Finally, in view of the 
current context, it is important to highlight what the IACHR 
and the Inter-American Court of Human Rights have 
expressed with respect to what happens when hate speech 
comes from public officials: "The Commission and the Inter-
American Court have reiterated that, in light of the State's 
obligations to respect, guarantee, and promote human 
rights, public officials have the duty to guarantee that when 
they exercise their freedom of expression they are not 
ignoring human rights.123 (IACHR, 2015:152). The 
authorities

122 IACHR. Annual Report 2009. Annual Report of the Office of the Special 
Rapporteur for Freedom of Expression. Chapter II (Inter-American Legal Framework 
on the Right to Freedom of Expression). OEA/Ser.L/V/II. Doc. 51. December 30, 
2009, para. 62 et seq.123 Inter-American Court. Case of Apitz Barbera et al. ("First 
Administrative Contentious Court") v. Venezuela. Preliminary Objection, Merits, 
Reparations and Costs. Judgment of August 5, 2008. Series C No. 182, para. 
131.See also (related): IACHR. Annual Report 2009. Annual Report of the Office of 
the Special Rapporteur for Freedom of Expression. Chapter II (Inter-American Legal 
Framework on the Right to Freedom of Expression). OEA/Ser.L/V/II. Doc. 51. 
December 30, 2009, para. 204; Inter-American Court of Human Rights. Case of Ríos 
et al. v. Venezuela. Preliminary Objections, Merits, Reparations and Costs. 
Judgment of 28 January 2009. Series C No. 194, paragraph 139; Inter-American 
Court of Human Rights. Case
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Not only should they refrain "from spreading 
messages of hatred against LGBTI persons, but also 
from contributing forcefully to the construction of a 
climate of tolerance and respect in which all persons, 
including LGBTI persons and those who defend their 
rights, can express their thoughts and opinions 
without fear of being attacked, punished, or 
stigmatized for doing so124" (IACHR,  2015:153). In 
the same vein, the UN General Assembly: "urges 
Member States, which have the primary 
responsibility to counter discrimination and hate 
speech, and all relevant actors, including political 
and religious leaders, to promote inclusion and unity 
in response to the COVID-19 pandemic and to speak 
out and take strong action against racism,  
xenophobia, hate speech, violence, discrimination, 
including on the basis of age, and stigmatization"125 
(A/RES/75/309). For the Special Rapporteur on 
freedom of expression of

Perozo et al. v. Venezuela. Preliminary Objections, Merits, 
Reparations and Costs. Judgment of January 28, 2009. Series C No. 
195, paragraph 151; IACHR, Annual Report 2013. Report of the 
Office of the Special Rapporteur for Freedom of Expression. Chapter 
II (Assessment of the State of Freedom of Expression in the 
Hemisphere), OEA/Ser.L/V/II.149 Doc. 50. December 31, 2013, 
para. 44.124 IACHR, Press Release No. 37/13, The IACHR urges 
member states to guarantee respect for the rights of LGBTI persons 
by state officials. May 17, 2013125 Resolution adopted by the United 
Nations General Assembly on 21/07/2021, on the Promotion of 
interreligious and intercultural dialogue and tolerance to counter hate 
speech, A/RES/75/309, para. 16.
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the UN, when officials are the ones who spread hate 
speech: "undermine not only the right to non-
discrimination of the groups concerned, but also the 
trust that such groups place in the institutions of the 
State and, with it, the quality and level of their 
participation in democracy." Consequently, States 
must adopt "appropriate disciplinary measures in 
the case of incitement to hatred or advocacy of 
hatred by public officials"126 and it was emphasized 
that they have a special responsibility to reject hate 
speech in a clear and official manner127.

The Rabat Plan of Action, for its part: "affirms that 
political and religious leaders play a fundamental role 
when they speak out in a firm and timely manner 
against intolerance, discriminatory stereotypes and 
cases of hate speech"128. The CERD Committee 
also "affirmed that the formal rejection of hate 
speech by high-level officials, as well as their 
rejection of ideas that express hatred, can function 
as a preventive measure to combat incitement to 
violence and discrimination"129 (IACHR, 2015:154).

126 United Nations Organization. General Assembly. Report of the 
United Nations Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression. A/67/357. 7 
September 2012, para. 67127 Ibid., para. 64128 Rabat Plan of 
Action on the Prohibition of Advocacy of National, Racial or Religious 
Hatred Constituting Incitement to Discrimination, Hostility or 
Violence. October 5, 2012, para. 24.129 United Nations Committee 
on the Elimination of Discrimination
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cial. General Recommendation No. 35, Combating Hate 
Speech.CERD/C/GC/35. 26 September 2013, paras. 37 and 38.
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Anti-gender discourse as hate speech. 
Perspectives from international human 
rights law

Can discursive practices and anti-gender narratives 
be considered hate speech? Just as "hate speech" is 
not expressly enshrined in the texts of the Human 
Rights Conventions, neither is it explicit that one of 
the causes or motives of hatred and of being 
potential victims of it is sex, gender identity, sexual 
orientation, or being a feminist militant130. 
Internationally, it was recognized that we are within a 
vulnerable group and that we suffer the certain risk 
not only of being the focus of hate languages, but 
also potential victims of hate crimes such as 
femicide,

130 Think of the relatively recent cases of the murders of Marielle Franco in Brazil or 
Berta Cáceres in Honduras. Around 200 cases were counted between 2010 and 
2023 in Latin America and the Caribbean:  https://www.france24.com/es/minuto-a-
minuto/20241014-unas-200-defensoras-de-dd-hh-asesinadas-en-pa%C3%ADses-
de-centroam%C3%A9rica-y-m%C3%A9xi-co-en-diez-a%C3%B1os-seg%C3%BAn-
informe.También:https://www.publico.es/internacional/sandra-cabrera-15-anos-
asesinato-impune-san-dra-cabrera-principales-rostros-feminismo-
latinoamerica.html#:~:text=Pe-
ro%20Sandra%20no%20es%20la,tambi%C3%A9n%20fueron%20amenaza-
das%20y%20asesinadas.
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transfemicides, lesbicides, just for the fact of being 
and existing131. On this point, a classic critique of 
legal feminisms of law remains valid: its androcentric 
character132. This criticism is also applicable to 
international human rights law: "The human rights 
system is androcentric in that it treats and considers 
women as men treat and consider women, in that it 
is constituted in accordance with the interests, 
perspectives, experiences and values of men as a 
gender. The system has taken up the male point of 
view at the level of the design of its instruments and 
organisms, institutionalizing the power of men over 
women. The system has regarded individuals, one at 
a time, as if they did not belong to a gender. In this 
way, the collective realities and the substantive 
correlates of the

131 See more in UN (2019), Groups Targeted by Hate Speech, available at: 
https://www.un.org/es/hate-speech/impact-and-prevention/tar-gets-of-hate, also CEDAW 
Committee, General Comment No. 35, CE-DAW/C/GC/35*, paragraph 14 et seq. Available at: 
https://documents.un.org/doc/undoc/gen/n17/231/57/pdf/n1723157.pdf. Inter-American Court 
H.R., Case of Vicky Hernandez et al. v. Honduras. Merits, Reparations and Costs. Judgment 
of March 26, 2021. Series C No. 422, para. 70. Inter-American Court H.R. Case of Azul Rojas 
Marín et al. v. Peru, Merits, Reparations, and Costs, Judgment of March 12, 2019.

2020. Series C No. 93, and Advisory Opinion OC-24/17, para. 
79.132 Alda Facio (1999:107) states: "the law is androcentric: that is, 
it starts from the masculine perspective as a parameter of the 
human, and that therefore the "generic" laws (that is, those that 
supposedly arise from the needs of all), are aimed at all human 
beings and supposedly would have similar effects on everyone),  
they are not neutral in terms of gender, but start from the male sex 
as representative of the entire species."
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status of groups according to gender. Until now, to be 
a person, an abstract individual with abstract rights, 
meant to be a man. Therefore, equality in abstraction 
did not include those rights that women as such need 
most and have the least" (Rodríguez M, 1997). This 
meant that issues that specifically affect women and 
affective-sexual diversities, such as abortion or the 
recognition of gender identity, were made invisible 
and not recognized as human rights issues for a long 
time. Therefore, in order to understand these 
phenomena as human rights violations, develop 
standards and expand the framework of state 
obligations, the "literal" contents of international 
human rights law must be reinterpreted. In particular, 
in the light of the principles of equality, the prohibition 
of non-discrimination on the basis of sex,133 the 
human right to live a life free from violence,134 and 
to be valued free from stereotyped patterns of 
behavior and social and cultural practices based on 
concepts of inferiority or subordination,135 the 
interdependence of human rights,  of his

133 See art. 1.1 of the American Convention on Human Rights; 
Article 26 of the International Covenant on Civil and Political Rights; 
Article 3 of the International Covenant on Economic, Social and 
Cultural Rights; Article 2 of the American Declaration of the Rights 
and Duties of Man; art. 2 of the Universal Declaration of Human 
Rights; and the Convention on the Elimination of All Forms of 
Discrimination against Women134 Convention to Eradicate the Inter-
American Convention on the Prevention, Punishment and Eradication 
of Violence against Women - "Convention of Belemdo Pará"135 Art. 
6 paragraphs 1 and 2 of the Convention of Belém do Pará.
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progressivity, its evolution and the pro-person 
hermeneutical principle. The IACHR (2015, 145:146) 
and the Rapporteurships on Freedom of Expression 
and the Rights of Lesbian, Gay, Bisexual, Trans and 
Intersex Persons, as we have already explained in 
previous paragraphs, consider it to be the following: "in 
light of the general principles of treaty interpretation, 
the 'apology of hate' directed against persons on the 
basis of their sexual orientation, gender identity or 
bodily diversity,  that constitutes incitement to violence 
or to "any other illegal action136". The MESECVI137 
has also shown its concern in recent years about the 
increase in these discourses, the violence they imply 
and has focused above all on its effects in cyberspace 
against women, girls and people from the LGBTI 
community138, and also how it affects the dis-

136 IACHR. Annual Report of the Office of the Special Rapporteur for 
Freedom of Expression. Chapter II (Inter-American Legal Framework 
on the Right to Freedom of Expression). OEA/Ser.L/V/II. Doc. 51. 
December 30, 2009, paras. 58-59. IACHR, Annual Report 2014: 
Chapter V: Follow-up Report on the Situation of Human Rights in 
Jamaica, May 7, 2015, para. 238137 It is the Follow-up Mechanism 
to the Convention Belém do Pará (MESE-CVI) with the objective of 
monitoring the implementation of the Convention in the countries of 
the region.138 See: OAS/CIM/MESECVI: "Report on Cyber Violence 
and Cyber Harassment against Women and Girls in the Framework 
of the Convention of Belém do Pará,"  Spotlight Initiative, 2022. Also: 
"Online Gender-Based Violence Against Women and Girls: Guide to 
Basic Concepts, Digital Security Tools, and Response Strategies," 
prepared by the General Secretariat of the Organization of American 
States. 2021 (OAS. Official documents; OEA/Ser.D/XXV.25)



85

Anti-gender language: hate speech vs. freedom of expression

course of hatred of the political rights of women who are 
in political office or who are leaders in their 
communities139. And she pointed out that there is no 
distinction between offline and online violence, which is 
part of the continuum of violence they experience: 
"Online violence against women is not an occasional or 
episodic event, but is situated within broader social 
patterns of power and gender inequality against women 
and girls that already existed before the arrival of the 
internet and that now,  they have simply intertwined and 
interacted with new technologies. As the UN-VM-SR has 
pointed out, "[i]nternet is being used in a broader 
environment of widespread, structural and systematic 
gender-based discrimination and violence against women 
and girls, which determines their access to and use of the 
Internet and other ICTs"140 OAS/CIM/MESECVI (2022: 
16). The interpretation that the apology of hatred on the 
basis of sex and/or gender is prohibited is also shared in 
the United Nations, beyond what is "literally" established 
in art. 20 of the ICCPR, adding that it must also be from 
an intersectional perspective141. It should be noted, 
however, that the Rabat Plan

139 MESECVI: Argentina. Report on the Technical Assistance Visit 
on Violence against Women in Political Life" MESECVI 04-075-23 of 
April 26, 2023.140 REVM-UN, Report on Online Violence against 
Women, para. 14. 2018. See also: RELE, Women Journalists and 
Freedom of Expression, para. 48. 2018141 "United Nations human 
rights law provides broader protection against discrimination than is 
provided by the United Nations."
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Regarding the prohibition of the advocacy of 
national, racial or religious hatred that constitutes 
incitement to discrimination, hostility or violence, of 
2013, it has only two mentions related to gender142. 
It was only in 2019, with the adoption of "The United 
Nations Strategy and Plan of Action to Combat Hate 
Speech" that it was expressly recognized that: "The 
impact of hate speech affects many areas of action 
of the United Nations, including the following: the 
protection of human rights; the prevention of 
atrocious crimes (...) the prevention of gender 
violence and the fight against it (...) the fight against 
all forms of violence against the

In light of the attention paid by article 20 (2) to national, racial or 
religious hatred. Article 2.1 of the Covenant guarantees the rights of 
all persons "without distinction of any kind", and article 26 expressly 
provides that "the law shall prohibit all discrimination and ensure to all 
persons equal and effective protection against any discrimination". 
International standards guarantee protection against adverse actions 
on the grounds of race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other status, 
including indigenous origin or identity, disability, migrant or refugee 
status, sexual orientation, gender identity or intersex status. The 
scope of protection has expanded over time, so that other categories, 
such as age or albinism, also enjoy explicit protections today. Given 
the expansion of protection throughout the world, the prohibition of 
incitement must be understood to apply to the broader categories 
currently covered by international human rights law. (A/74/486, para. 
9) Also A/76/258, paras. 69, 70 et seq.142 In paragraph 43 when it 
recommends that States promote intercultural understanding and be 
"gender-sensitive" and in paragraph 58 where it mentions that the 
media should avoid making unnecessary references to gender. 
A/HRC/22/17/Add.4. Addendum, dated 5/10/2012
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racism and discrimination; the protection of minorities; 
the maintenance of peace; and the participation of 
women, children and young people"143.La Office of 
the Special Rapporteur on violence against women, 
its causes and consequences, has prepared the 
report on online violence against women and girls 
from a human rights perspective144, developing the 
multiple ways in which online violence can affect 
women and girls,  among which is hate speech and its 
dissemination known as the "troll" attack, 
emphasizing the intersectional nature that these often 
present (A/HRC/38/47, paras. 28 and 37). The 
Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression, 
Irene Khan, prepared at least two reports in which she 
analyzes the gender inequality gap that exists in 
terms of freedom of expression and gender145. In the 
report he presents:

143 The United Nations Strategy and Plan of Action to Combat Hate 
Speech. What is hate speech?, 18/06/2019.Available 
at:www.un.org/en/genocideprevention/documents/advi-sing-and-
mobilizing/Action_plan_on_hate_speech_ES.pdf144 Report of the 
Special Rapporteur Dubravka Šimonović on violence against 
women, its causes and consequences, has produced the report on 
online violence against women and girls from a human rights 
perspective of 18/06/2018,  (A/HRC/38/47). Available at: 
https://documents.un.org/doc/undoc/gen/g18/184/61/pdf/g1818461.p
df145 Report of the Special Rapporteur on the promotion and 
protection of the right to freedom of opinion and expression, Irene 
Khan, dated 30/07/2021 (A/76/258). Available in: 
https://documents.un.org/doc/undoc/gen/
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On 30 July 2021, it develops the various obstacles and 
challenges involved in achieving gender equality in terms 
of freedom of expression and the intersectional impact of 
this inequality, and explains why gender-based hate 
speech must be addressed and combated in the sphere of 
hate speech (A/76/258, paras. 65, 67,  68, 69, 70, 71 and 
72). In the report presented on 7 August 2023, it will delve 
into a subspecies of gender-based hate speech, which it 
had already outlined and begun to develop in report 
A/76/258 and which it calls and defines conceptually as 
"gender disinformation" can constitute a sub-form of hate 
speech, "with which false or misleading information is 
intended to be disseminated with the intention of causing 
harm to people and society in general. Gendered 
disinformation combines three defining characteristics of 
online disinformation: falsehood, malicious intent, and 
coordination"146. (A/78/288, para. 14) "Unlike other forms 
of disinformation, gender-based disinformation relies not 
only on false information, but also on existing gender 
narratives, to achieve its social and political objectives, 
including maintaining the gender status quo or creating a 
more polarized electorate147 (A/78/288, para. 15). And it 
indicates that

n21/212/19/pdf/n2121219.pdfY el informe del 07/08/2023 (A/78/288). Disponible en: 
https://documents.un.org/doc/undoc/gen/n23/233/68/pdf/n2323368.pdf146 Wilson 
Center, Malign Creativity: How Gender, Sex, and Lies are Weapo-nized Against 
Women Online (Washington D.C., Wilson Center, 2021147 Center for Democracy 
and Technology, Facts and their Discontents: AResearch Agenda for Online 
Disinformation, Race, and Gender (Washington
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"Information is manipulated and amplified with a 
certain degree of coordination in order to reaffirm 
gender stereotypes, exacerbate existing biases and 
prejudices, and drive negative and global gender 
narratives. It is replete with misogynistic and 
sexualized language and images, and may also 
contain explicit or implicit threats of gender-based 
violence. Excessive tactics of intimidation, shame 
and discredit, especially against women, are often 
used to portray them as unfit for leadership" 
(A/78/288, para. 16). A recent report on "Protection 
against Violence and Discrimination on the Grounds 
of Sexual Orientation or Gender Identity in Relation 
to the Human Rights to Freedom of Expression, 
Peaceful Assembly and Association"148 notes that 
States that perpetuate or enshrine hate speech on 
grounds related to sexual orientation and/or gender 
identity "discriminatorily restrict freedom of peaceful 
assembly and association" (A/HRC/56/49,  para. 40). 
It also makes a series of recommendations to States 
regarding how they should intervene against hate 
speech on grounds related to sexual orientation or 
gender identity149.

D.C., Center for Democracy and Technology, 2021), p. 25.148 
Report by the Independent Expert on protection against violence and 
discrimination based on sexual orientation or gender identity, 
Graeme Reid, dated 18/04/2024 (A/HRC/56/49). Available at: 
https://documents.un.org/doc/undoc/gen/g24/057/43/pdf/g2405743.p
df149 See in particular the moderation of online content.
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This list, which is by no means intended to be 
exhaustive, exemplifies not only that gendered or 
anti-gender hate speech can be included within the 
international prohibition of "incitement or advocacy of 
hatred" referred to in Articles 13 (5) of the ACHR and 
ely that are in violation of human rights, but also that, 
as more attention was paid to them in the field of 
international law, new morphologies and textures 
could be identified in their developments.

nea (paragraph 70) and paragraphs 79, 80 and 81 where the measures 
that States should take in the face of this type of discourse are detailed.
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Contents of gender-based hate speech, 
also called anti-gender,

According to Igareda González (2022:100): "Anti-
gender hate speech constitutes hate speech against 
the collective of women in general in a given society, 
or against certain groups of women. Anti-gender hate 
speech is also that which denies, ridicules or 
stigmatizes gender discourses that show how in our 
society there are gender roles and stereotypes that 
assign different characteristics, behaviors and values 
to men and women without an objective reason that 
justifies it. Anti-gender hate speeches are also those 
that deny or undervalue gender violence. Likewise, 
anti-gender hate speech is that which is directed 
against certain population groups in relation to their 
gender identity, gender expression or sexual 
orientation. Within the anti-gender discourse, hate 
speech towards the different feminisms must also be 
included, since they are basically the authors of the 
theoretical corpus of gender. Zuban and Rabbia 
(2021:36) define them as: "all expressions that 
manifest, promote, incite or justify in an abusive way 
the displeasure, denigration, threats and/or violence 
towards feminisms, their militancy and/or
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their instructions or practices. We understand that hate 
speech towards feminisms (re)produces a climate of 
opinion that, ultimately, constitutes a symbolic field of 
legitimization of acts of harassment, segregation and 
sec-tarism, since "they participate in the formation of 
that ideological and discursive plot that shapes the 
social world" (Tores & Taricco, 2019, p. 4). Among the 
most "popular" expressions of gender hatred, without a 
doubt, in recent times is the expression: "gender 
ideology". Victoria Villarruel, published on November 
11, 2024 on her social network X: "This is clear and 
simple, whoever is in favor of gender ideology is a 
degenerate, and whoever is in favor of sexualizing 
children is a potential pedophile. Our government is 
going to fight them until we have no blood left in our 
bodies"150. In the same vein, Mariano Cuneo Libarona, 
Minister of Justice on his social networkX, expressed 
himself on the same day: "Male prisoners should never 
be together with female prisoners in the same block. 
The perverse gender ideology made us lose common 
sense (...)" 151. Both tweets were published after the 
newspaper Infobae broke the news about a person 
convicted of gender violence who, after applying to take 
advantage of the gender identity law, was sent to the 
women's prison, where he sexually assaulted

150 Victoria Villarruel's X social network, accessed on 1/12/2024. Available 
at: https://x.com/VickyVillarruel/status/1856016198950908366151 Social 
Network X by Mariano Cúneo Libarona, accessed on 1/12/2024. Available 
at: https://x.com/m_cuneolibarona/status/1856030595677036936
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one arrested and impregnated her152. On November 
25, the International Day for the Elimination of 
Violence against Women, the government announced 
that it plans to increase criminal sanctions against 
women who falsely report causes of gender violence 
or sexual abuse153, in accordance with a project by 
Senator Carolina Losada (UCR-PRO) in the same 
sense154. On November 29, he published on the 
same social network the video recorded in one of the 
halls of the Senate, where Jazmín Carro tells how she 
falsely denounced her father for sexual abuse when 
he was 14 years old "to get rid of him" in the province 
of Córdoba and was sent to jail155. Her comment on 
the matter was: "This is a paradigmatic case of how 
gender ideology took over innocent minds to be the 
puppets of its disastrous revolution. We got in touch 
with this family destroyed by feminism. We are going 
to eradicate gender ideology from justice"156.Two 
judicial cases of which, moreover, are not known

152 Blanco Patricia: "She perceives herself as a woman, she is accused of 
gender violence and raped and impregnated a prisoner in prison." Note of 
11/11/2024, published in Infobae. Available in: 
https://www.infobae.com/judicia-les/2024/11/11/se-autopercibe-mujer-esta-
acusada-de-violencia-de-gene-ro-y-violo-a-una-presa-en-la-carcel/153 
Available in: https://www.senado.gob.ar/prensa/22319/noticias154 
Available in: https://www.senado.gob.ar/prensa/22286/noticias155 
Available in: https://eldiariomx.com/2024/12/01/padre-prision-de-nuncia-
falsa-argentina/156 Social Network X by Mariano Cúneo Libarona, 
accessed on 1/12/2024. Available at: 
https://x.com/m_cuneolibarona/status/1862612709742608688
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greater details, but which, taken to spectacularization, 
they intend to generalize and challenge in the same act: 
the gender perspective, the recognition of gender 
identities and the veracity of complaints of intra-family 
sexual violence against children and adolescents. In 
both cases, and just a few days apart, appealing to the 
catchphrase "gender ideology" they were described as 
"degenerate", made feminisms and gender-sexual 
diversities responsible for the sexual abuse of a woman 
in prison; of the instrumentalization of a girl, of the 
"destruction of a family" and the imprisonment of an 
innocent person. Vaggione and Moran Faúndes (2022: 
92) argue: "The concept of 'ideology' is used by this 
discourse as a synonym for 'false ideas'. Thus, feminist 
and lgbti+ politics are considered as mere ideologies 
without empirical support that seek to be imposed on 
society coercively. By contrast, the ideas defended by 
neo-conservatism are presented as objective, impartial 
and, therefore, reasonable. That is why various 
academic works point out that this concept operates as 
a significant void that allows neoconservative activism 
to oppose various policies and actors, condensing 
different ideas under the same conceptual umbrella 
(Kováts & Põim, 2015; Kuhar & Zobec, 2017; Korolczuk 
& Graff, 2018)". In fact, they point out the contradiction 
of matrices that nest within the concept, since the 
conservatisms that began to use the concept in the 90's 
saw it as a contradiction in the concept of the concept.
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They blamed the agendas of neoliberalism157, but 
they also warned that it could be a Marxist threat158. 
Today's neoconservative sectors, on the other hand, 
maintain that it is linked exclusively to cultural Marxism 
and try to eliminate the references of religious leaders 
that linked it to neoliberalism. Both authors go on to 
point out that: "the link established by the discourse of 
"gender ideology" with a kind of neo-Marxism or 
cultural Marxism is what is strongly connected today 
with neoliberal thought and allows convergences to be 
established between neoliberalism and 
neoconservatism" (...) "Precisely one of the central 
concerns of the so-called libertarian current is the way 
in which individual freedoms are being attacked today 
through the imposition of authoritarian ways of thinking 
(...) By using the concept of "gender ideology" they 
accuse the ylgbti+ feminist movements of stimulating a 
thickening of the State, given that sexual and 
reproductive rights can only be promoted by the public 
apparatus. In addition, it awarded the

157 To exemplify this, Moran Faundes and Vaggione (op.cit, p. 93) 
cite the Pontifical Council for the Family of the Holy See (2000) when 
it stated: "The ideology of 'gender' has found in the individualistic 
anthropology of radical neoliberalism a favorable environment".158 
The Pontifical Council for the Family of the Holy See (1999), just a 
year earlier, warning of the threat posed by "gender ideology" and its 
dual liberal-Marxist orientation:  "While an exacerbated liberal 
individualism is exalted in this way, allied to a subjectivist ethic that 
encourages the unbridled search for pleasure, the family also suffers 
with the resurgence of new expressions of a socialism of Marxist 
inspiration." (Morán Faundes, Vaggione, op. cit., p. 94)
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These movements have an authoritarian character, 
since "gender ideology" would be a set of false ideas 
that seek to be imposed by force on society through the 
use of the law and the state apparatus of repression, 
promoting a kind of dictatorship of the single thought. 
Comprehensive sex education and gender identity laws 
that recognize people's self-perceived identity would 
imply attacks on the freedom of parents to teach 
sexuality issues to their children from their own 
worldview, or to treat people only according to their sex 
assigned at birth (...)This connection that is established 
between neoconservatism and neoliberalism through 
the discourse of "gender ideology" is evidenced in the 
existence of two discursive strands that nurtured its 
development and mobilize it to this day: one with a 
strictly religious basis and the other founded on a 
neoliberal narrative" (Moran Faúndes and Vaggio-ne, 
Op. cit: 93:95). As it is an "elastic" concept, Alda Facio 
(2022:19) points out the practical aspects of putting the 
"wildcard" concept into action: "(...) although it is true 
that those who oppose equality between men and 
women by popularizing the expression 'gender 
ideology' have taken elements that are part of gender 
theory, they have taken its postulates to the extreme in 
order to generate opposition to the mainstreaming of 
the gender perspective in the work of the State. One of 
those elements that these people have distorted is the 
basic postulate of gender theory that maintains that the 
difference between sex understood as a biological 
characteristic and gender understood
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as a sociocultural construct it is made to demonstrate 
that inequality between men and women does not 
depend on biology, insisting that one thing is biological 
differences that gender theory does not deny, and 
another is inequality that is what this theory tries to 
eliminate. Well, these people have distorted this 
postulate by making it appear that gender theory aims 
to eliminate the biological differences between men and 
women. Adding to this their own confusions regarding 
sexual orientations and gender identities." International 
organizations for the protection of human rights, on the 
other hand, have been drawing attention for some time 
now to the risk159 and the negative impact160 that this 
type of discourse has on the freedom of expression161 
and other human rights of girls.

159 IACHR, "The IACHR Calls on the States of the Region to Apply 
the Gender Approach as a Tool to Combat Structural Discrimination 
Against Women and LGBTI Persons." Press Release No. 198/21, 
dated 07/29/2021. Available: https://www.oas.org/pt/CIDH/jsForm/?
File=/es/cidh/prensa/comunicados/2021/198.asp160 See: Report of 
the Working Group on the Issue of Discrimination against Women in 
Law and Practice, A/HRC/29/40, of 02/04/2015, para. 19. Available at: 
https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G15/070/06/PDF/G1507006.pdf?
OpenElementTambién: Report of the Working Group on the Question 
of Discrimination against Women in Law and in Practice, A/HRC/38/46, 
of 14/05/2018, para. 14. Available at: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G18/132/88/PDF/G1813288.pdf?
OpenElement161 Report of the Special Rapporteur on the promotion 
and protection of the right to freedom of opinion and expression, Irene 
Khan, A/76/258, of 30/07/2021. Available in: 
https://documents.un.org/doc/undoc/gen/n21/212/19/pdf/n2121219.pdf
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adolescents, women and dissidents, qualifying them 
as "hate" speech162 or "fundamentalism"163. "The 
rise of the concept of 'gender ideology' as put 
forward by religious leaders, politicians and 
members of conservative groups, who, 
misinterpreting and misusing gender issues, 
describe 'ideology' as a threat to religious values, the 
family and the morals of society (A/HRC/38/46,  
para. 14). Those who think in this way, especially 
virulent in Latin America and Eastern Europe, 
consider that "gender ideology" responds to an 
attempt by defenders of the human rights of lesbian, 
gay, bisexual and transsexual people and those with 
other diverse orientations and gender identities, and 
by feminists, to destabilize the political and social 
order; the alleged threat is being used to shape 
political outcomes and justify discrimination"164. Of 
course, it is not the only expression of hatred on the 
basis of gender.

162 See: Report of the Independent Expert on protection against 
violence and discrimination based on sexual orientation or gender 
identity, Mr. Víctor Madrigal-Borloz, A/73/152, of 12/07/2018, para.
27. Available at: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N18/220/44/PDF/N1822044.pdf?
OpenElement163 See: Report of the Special Rapporteur on cultural rights, 
Ka-rima Bennoune, A/72/155, of 17/07/2017. Available in: https://docu-
ments-dds-ny.un.org/doc/UNDOC/GEN/N17/216/97/PDF/N1721697.pd-f?
OpenElement164 Report of the Special Rapporteur on the situation of 
human rights defenders, Michel Forst, A/HRC/40/60, of 10/01/2019. 
Available: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G19/005/00/PDF/G1900500.pdf? 
OpenElement
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In 2021, Zuban and Rabbia explored and criminalized 
online hate speech against feminisms on the occasion 
of the 34th National Women's Meeting held in the city of 
La Plata.Among the conclusions of their sampling, we 
can point out the negative reactivity towards 
feminisms165: "a gender antagonistism,  from misogyny 
and masculinism, although numerous classist, racist 
and homolesbo-transphobic elements and associations 
also emerge. In the comments, in turn, there is evidence 
of a moving target that hangs between the feminist 
movement, its slogans and proposals in particular, 
passing through recognized feminist collectives and 
activities, until reaching "women" in general" (Zuban 
and Rabbia, 2021:38). Among the axes of the 
discourses they found were the "reinforcement of 
traditional gender roles"166, "they do not re-present 
me"167, "disqualification for ideological-par-

165 From a sample of 1654 messages from the media outlets Clarín, La 
Nación, Perfil and Página 12 only from the article referring to the 34th ENM 
of La Plata: a total of 775 were classified as hate speech against feminisms, 
representing a total of 69% of the negative comments and 47% of the total 
comments made in the forums of the aforementioned newspapers.166 They 
exemplify this axis with expressions such as:  "The day is over, free, go 
back to the kitchen", "Come on, take advantage of all the water that is 
falling, start washing your clothes and wash the sidewalks of La Plata".167 
In this case, they assume that the discourse is said or referred to by other 
women: "Unthinkable, what these women represent, is a slap in the face to 
women"; It is the fault of this gang of uncontrolled thugs the rest of us 
women who do not think like them 'suffer their conquests and equality'"
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"168, "male victimization"169, "moral discrediting"170, 
"against the will of God"171, "pathologization"172, 
"criminalization of their practices or slogans"173, 
"incitement to physical and/or sexual violence"174, 
"homolesbo-transphobia"175, "undesirable aesthetics"176 
and "dehumanization

168 Here the expressions they found are: "left-handed", "feminazis", 
"femi-bolches", "kukas" or "kk", or "Marxist progressivism". They also 
challenge the forms of financing or economic support of 
feminism.169 Exemplifying expressions of men's victimization are: 
"war against men" or that "they are a source of hatred towards men": 
"now the only thing they need is to go out and kill men, because for 
them we are all equal, we were born to subjugate them"170 They 
exemplify this with expressions such as:  "Then they want to be 
respected??? Begin by respecting yourselves".171 The expressions 
with which they identify this axis: the "sinners" deserve to "repent 
(and) that our Heavenly Father forgives them" or "divine 
punishment".172 In this case they exemplify with expressions such 
as: "crazy", "hysterical", "delusional", "deranged", "too much body, no 
brain", or that they have "a few little issues that have not solved 
these birds...".173 "Extremist movement full of hatred and 
resentment!! They do not seek dialogue or consensus, they only 
seek to attack and destroy those who do not share their demands!!"; 
They are savage hordes that only know how to impose their ideology 
by shouting, stripping naked and breaking everything", "It is not a 
meeting of women, it is one of pro-murderers of infants"174 Here 
they found: "they must be eliminated from the face of the earth", "die-
be", "let them drown". There are also discourses that justify sexual 
aggression or compulsive "castration".175 Among the examples: 
"tortas", "tortillera", "disguises as a woman", "macho-nas", "men 
dressed as women",176 In this axis they were able to exemplify: 
"ugly", "dirty", "fat", "danasco", "ordinary", "deviations of nature", 
"outrages", "unclassifiable mamarrachos".
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speciesist"177.In June 2021, the LEDA178 and the 
GECID UBA179, under the direction of Ezequiel Ipar, 
announced the construction of the hate speech index 
(DDO)180 in the national digital public sphere, 
which, as mentioned above, was the native "space" 
of the LLA. The indicators with which the index was 
constructed were based on: "a racist discourse with 
very strong segregationist connotations, a critical 
discourse of ideological positions that discriminate 
against the LGBT+ collective and a dehumanizing 
discourse towards foreigners" (LEDA#1,2021:5). The 
study is valuable because it is federal and allows us 
to map the situation of the country by region, a 
couple of years before the irruption of LLA in the 
national political scene. It was found that of "the 
country as a whole, the result was as follows: 26.2% 
of citizens would "promote or support hate speech", 
17.0% would

177 In this last axis they found: "inedible catfish", "bugs", "sows", 
"cows", "mares", "pathetic apes", "smell of fish", "wild herd".178 
Laboratory of Studies on Democracy and Authoritarianism 
(LEDA/Lec-tura Mundi)179 Group of Critical Studies on Ideology and 
Democracy (GECID-IIGG/UBA)180 According to the report: "The 
DDO index is a complex indicator that synthesizes data from 
different variables that have been designed to capture the 
dispositions of the subjects towards the hate speech in the digital 
public sphere. In this first version, we have focused our index on 
discriminatory, dehumanizing and radicalized segregationist 
discourses (LEDA, 2021:4)
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would remain "indifferent to hate speech" and 56.8% 
would "criticise or disapprove of hate speech". In terms 
of its geographical distribution, the percentage of those 
who would support or promote hate speech (DDO) 
intensifies towards the Center (30.7%) and the 
Northwest of the country (30.4%), and shows the lowest 
levels in Patagonia (20.5%) (...) in the area of Cuyo 
intermediate values (23.8%) and, finally, we see that in 
the Argentine Northeast the figure rises again (26.1%)" 
(LEDA#1,  2021:12). We can add (...) that "the position 
of indifference (...)in the face of such statements, it can 
also be read as a certain degree of acceptance of these 
speeches in the public sphere, with which the combined 
values of "approval" and "indifference" in the face of 
hate speech would give us the significant value of 
43.2% of Argentine citizenship" (LEDA#1, 2021:28). 
With respect to age and economic position, among the 
results emerged that: "millennials (24-40 years old) are 
the ones who register the highest degrees of agreement 
and willingness to emit or reply to hate speech (31.1%). 
A possible explanation for this phenomenon could be 
the greater exposure of this generation to the algorithms 
of digital communication, with their violent ways of 
classifying and intervening in public space. The other 
explanation undoubtedly points to the field of 
economics: problems of integration into the labor 
market, as well as the fact that we have to face a new 
social world of frictions and instabilities as a result of the 
logic of current competition. Both explanations may, in 
fact, be complementary." Finally, between the
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workers in the formal sector, and workers in the informal 
sector, are the former who promote DDOs to a greater 
extent (LEDA #1, 2021:28). In relation to gender bias, to 
measure the incidence of gender prejudices or 
stereotypes that are ingrained in DDOs, they asked the 
question: "If you had a very serious illness and had to 
have surgery, who would you prefer to have surgery?" 
In the results, they concluded that there is "an 
intensification of gender biases in regions such as the 
NEA or the NOA and we interpret that the religious 
incidence in these regions can function as an 
explanatory variable" (LEDA #4, 2021:16). 
Generationally, they also found that the age range of 
greater gender bias was shown among people between 
56 and 74 years of age or older, and strikingly those 
who make up the "centennial" generation (born between 
1995 and 2010) showed "a preference of 14.1% in favor 
of a male doctor, so they concluded that the data do not 
allow us to be auspicious about the destructuring of 
gender prejudices in the new generations" (LEDA#4,  
2021:16). They identified that, the lower the educational 
level attained, the greater the gender bias they present. 
The intersection between employment and gender bias 
showed that those in labor informality were the only 
people who chose a woman over a man (4.5% vs. 
2.7%), while people included in the formal work 
category presented a greater gender bias (LEDA#4, 
2021:2017). When they referred to the issue of abortion, 
they were able to establish
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that "those who hold positions against the legalization 
of abortion showed greater gender biases, while 
people who registered favorable positions to it held 
values lower than the average (...) we observed the 
association between ODD and gender biases, which 
corresponds to the aggressiveness of feminist critical 
discourses on feminist political identities, women and 
dissident gender identities (...) we obtained higher 
percentages among those who promote and approve 
hate speech (25.3% of preferences, with 16.9% opting 
for a male doctor),  which accounts for the link 
between gender prejudices and the discriminatory and 
violent discourses of the digital sphere" (LEDA #4, 
2021:17). In another paper by Ipar E. et al (2022, 
11:12) on ODDs and the political articulations they 
present, they analysed "the significant association that 
exists between the provisions to reproduce ODDs and 
the 'anti-rights' position181 (...) Among those in favor 
of abortion, a scant 17.1% approve of the DDOs; while 
among those who are against abortion, 34.6% support 
or promote DDOs." When comparing the map of DDO 
intensities by region with the map of deputies who 
voted in favor of the enactment of the IVE law in 2020, 
they found that: "it tends to coincide with a higher level 
of intensity in the DDO index tends to coincide with 
the provinces and regions that were most strongly 
opposed to the enactment of the law. Among the po-

181 A name by which those who oppose the law on voluntary 
interruption of pregnancy are also known.
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ideological positions on abortion and hate speech there 
is a high correlation (...) In terms of analysis (...) hate 
speech acts as a symptom of what happens in other 
spheres of social life (...)" and "it is the most 
conservative positions that have a certain affinity with 
the dissemination of hate speech". The collective work 
of Ipar et al, can be read as the correlate of two reports 
produced by Amnesty International Argentina in 2018, 
while the IVE was being debated for the first time, 
"Green Handkerchiefs: Stories of violence during the 
debate for the legalization of the legal interruption of 
pregnancy"182 and "Green Heart: online violence 
against women in the debate for the legalization of 
abortion in Argentina"183. In these reports, not only did 
they break down the different types of violence to which 
they were subjected virtually and in reality, those who 
wore the green scarf in the street or publicly defended 
the sanction of the IVE law, in different parts of the 
country, but from this compilation it is possible to infer 
various forms of hate speech that included not only

182 Available in: https://amnistia.org.ar/wp-content/uploads/delight-
ful-downloads/2018/12/PA%C3%91UELOS-VERDES-entrega02-
online-FI-NAL.pdf183 Available in: 
https://amnistia.org.ar/corazonesverdes/
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incitement and threat of attack184, harassment185 and

184 In "Pañuelos verdes", it is exemplified by the following scenes: "Plaza 
Independencia in San Miguel de Tucumán, became the scene of a threat to 
a group of young people, when, after the half-sanction in the Chamber of 
Deputies and while they were celebrating the decision of June 3, they were 
rebuked by a young man, who threatened to beat them with the excuse of 
the vindication of gender equality to hurt them:  "We're literally the same, so 
I can f**** them up." On the train of the Roca line in the Province of Buenos 
Aires in which a young woman was traveling carrying a bag full of green 
handkerchiefs, she was transformed into a threatening space when she 
suffered harassment from a group of people. She was forced to get off the 
train to protect herself, in the midst of a series of virulent insults and prayers 
(p. 12) In Green Heart the messages that the actress Jazmín Stuart 
received on social platforms: "You're going to appear in a ditch" and "We're 
going to disfigure you" "But what do you know, you fucking atheist, you have 
no idea about anything and it bothers you because something causes you 
you're going to end up bad and it doesn't scare me, make as many 
complaints as you want,  stupid sick woman" or "How I would love to meet 
you on the street and turn your face with a slap..." (pp. 20 and 21)185 
"These are the cases of Claudia Piñeiro, a writer, who was also the object of 
persecution. After her position on abortion became known, Twitter users 
began a smear campaign against the author. In addition, the attempt to be 
censored in a literary presentation organized by the OSDE Foundation in 
which she would interview Leandro Padura on August 23 became public. 
Piñeiro also appears in a video – promoted by FaroFilms – against 
legalization in which his position is criticized, as well as that of several 
actresses, journalists and other groups of women. Among other things, they 
defame them by saying that they charge money for people to have 
abortions. Muriel Santa Ana, an actress, who publicly shared her position on 
legal abortion, also suffered fierce harassment on social media "from those 
who proclaim themselves 'pro-life.'" They told me that they were going to 
send me a prod to my house. That they were going to pass it through my 
vagina. That they were going to take me in and get me pregnant to see if I 
wanted to have an abortion" (Pa-ñuelos verdes, p. 23)"They make like 
'appeals'. they say, as well as: 'help me all to denounce this feminazi'. and 
they set up a cause. it's like an escrache because they are public 
messages," testimony of Gisele Sousa Dias. "I see that it is systematic.
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the discriminatory discourse186, which even reached 
physical violence187, and the consequences of these, 
under the common denominator of being attacks and 
violence that went unpunished. To recapitulate, the 
various forms and contents of the anti-gender 
discourse that circulate socially can constitute hate 
speech, as long as they are written, verbal, or 
attitudinal expressions, which, conveyed by any 
means, have the purpose of attacking, discriminating, 
stigmatizing, defaming, humiliating, subordinating or 
misinforming, based on sex, gender, gender identity, 
sexual orientation, expression or political practice.

the same people"; "[I receive] many aggressions, very violent" and "[I can 
identify] if the one who is arguing with me is someone who works in that 
(...) to harass me in the media", testimony of Diana Maffía 
(CorazónVerde, p. 26)186 "They tell you 'fat shit that you kill babies of 
these black women who want to have an abortion (...) and 'why don't they 
take care of themselves, have children with anyone and open their legs'", 
testimony of Señorita Bimbo (Corazón Verde, p. 28)187 Giselle, 31, 
reported that on June 20 she was waiting for the bus in San Fernando, 
two blocks from the train station in Carupá, Province of Buenos Aires, 
when two young men surrounded her. First, they pulled her green 
handkerchief and immediately began to consult her: "Murderer, why don't 
you die?" One of them tried to grab her by the neck, she began to run 
and managed to escape, getting into another bus. Vanesa Oddi, former 
councilor of the City of Santa Fe, on October 18 was on her way to take 
the bus to go to work, when a man and a woman, accompanied by two 
children in school overalls, began to insult her behind her back, calling 
her "murderer", "tortillera", "we must kill them all", among others. When 
Vanesa turned to look at what was happening, the woman pounced on 
her trying to remove the green handkerchief she was carrying in her 
purse and hit her nose with a pineapple. Meanwhile her children cried 
and asked them not to hit her (Pañuelos Verdes, p. 13).
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A person or group. They are part of those discourses 
that put the quality of democratic systems in check 
and violate the people or groups to whom they are 
directed with different intensities.
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When the tongue hurts, can allodium be 
regulated?

"If language can preserve the body, it can also

threaten their existence." Judith Butler (1997: 22)

Sara Amhed (2015:95) argues that "hatred is a negative 
bond with another that one wishes to expel from, a bond 
that is sustained by expelling the other from bodily and 
social closeness." He emphasizes that it is a production of 
the "ordinary", in the sense that through this emotion the 
subject is encouraged to believe that the constitution of the 
ordinary, of the status quo, as "something in crisis and the 
ordinary person as the real victim". "The ordinary or 
normative subject reproduces himself as the injured part, 
the injured part, or even harmed by the invasion of others. 
The bodies of others are therefore transformed into "the 
hated" through a discourse of pain" (2015:79). We have 
already referred to the fact that the LLA constituted in its 
"cultural bata-lla" as an "enemy" to defeat feminisms, 
LGBTIQ+ movements, it constituted us as a moving target 
of its hatred, while "we would disintegrate traditional 
values,
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through a filicidal and homosexualist confederation"188 
(Saferstein, 2024:133). Thus, paradoxically, those who 
have always embodied the status quo and the 
concentration of power, that is, white, heterosexual, 
Christian men, are now constituted as "radicals", "rebels" 
or "the resistance"189 because they managed to 
discursively install that the "status quo" would be embodied 
by feminism, the lgbtiq+ movements, and they are waging 
a "battle" against this attack on their families,  to their 
children, and to their worldview. This is what Gago and 
Palmeiro (2021, 308) refer to when they say: "which for 
Brown190 emanates from the wound of the white-
masculine-heterosexual subject in the face of his (self-
perceived) de-centering as a universal subject. The threat 
of the danger of the loss of their privileges becomes 
conservative fury, anti-democratic impetus." And in 
reference to the new right-wings that they classify and 
describe as neo-fascisms, they consider that "the novelty" 
in fusionism to which we have already referred at the 
beginning of this work, "is the way in which the rhetoric of 
freedom is used twistedly to endorse the defense of 
freedom."

188 According to Ezequiel Saferstein, this quote is from Nicolás 
Márquez, co-author with Agustín Laje of "The Black Book of the New 
Left. Gender Ideology or Cultural Subversion" of 2016, both are part 
of LLA's think tank.189 Agustín Laje has a documentary that is 
available on YouTube called "Querida Resistencia", which 
accompanies his tour and explains the reason for "the cultural battle". 
Available at: https://www.youtube.com/watch?v=xud3-762lIo190 
Brown Wendy: "In the Ruins of Neoliberalism. The Rise of Anti-
Democratic Policies in the West, Buenos Aires, Tinta Limón, 2020
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Privileges in danger. The new fascism justifies, 
promotes, desires, violence in the name of freedom, 
which becomes a sign of the "affective investment" in 
those privileges" (2021, 309). The interview conducted 
with Santiago Carafi191, Ezequiel Saferstein and Analía 
Goldentul in 2020192 is very illustrative, where the young 
man said: "Agustín [Laje] says, Who are the true 
libertarians? You who fight for the economy and all that? 
No" "He says: They are these and on the screen appears 
"With My Children, Don't Mess Around. The parents who 
tell the State "not this far with my children, you can get 
this far." These are the ones who are slowing down the 
progress of the State, not you complaining about taxes."

191 He is 27 years old, presides over the Cruz del Sur training 
space, was an official of Mauricio Macri, was a member of Gómez 
Centurión's NOS party, and is currently part of the young think tank 
of LLA, he is convinced that he is in a "war": "The right is resurfacing 
in our country hand in hand with young people, who tired of being 
tried to co-opt them for this neo-Marxist revolution and identified with 
the values mentioned,  Little by little we are finding more common 
ground and uniting in different groups to fight in this Cultural War. 
This revolution is silent and many young people have fallen and 
today they are fighting for it, but I can assure you that there are many 
more of us who are convinced that this is not the way and we are 
already fighting against it. why our future as a society depends on 
this War and none of us will surrender until we win it." See more at: 
https://cruzdelsurce.org/los-jovenes-y-la-derecha-por-segundo-
carafi/192 More excerpts from the interview are reproduced in full in 
SafersteinEzequiel: "Between books and networks: "The cultural 
battle" of the rooted right", in in Semán Pablo (Coord.) "He is among 
us. Where does the extreme right that we did not see coming come 
from and how far can it go?", pp.123-162.
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We have already referred at the beginning of this work to 
the CMHNTM movement, but now I refer to this 
political/linguistic movement of victimization because 
CSE is taught in schools. Those who oppose it are 
investigated under the aura of heroism, resistance and 
freedom193, and place gender ideology, feminisms, 
lobbylgbtiq+ in the realm of those who cause "damage to 
the innocence and ignorance of their children in matters 
of sexuality", and thus build an enemy to hate. Perhaps 
at this point it is not superfluous to say it, but patriarchy, 
its sex/gender system and the hetero-sexual regime, 
have always enjoyed excellent health and social status. 
And although we conquered rights, we were not able to 
change the logics of power beyond the legislative or 
institutional changes that took place in recent decades. 
With 252 femicides and transfemicides counted this year 
until November 25194, which in 2023 reached

193 While one is concerned that some families believe that their 
children are their property and the continuity of their own persons, 
and not individual subjects with rights, others are concerned about 
the situation of those who exercise the paternal and maternal roles. A 
little over a year ago, at the UNT Law School where I presented the 
paper: "Adhesion after adhesion, regarding the sanction of Law 9,605 
in Tucumán" (on CSE in the province), the coordinating professor of 
the roundtable, genuinely concerned, told me that she understood 
the rights of children and adolescents and that she agreed,  but that 
he put himself in the place of those "poor parents" and how "hard it 
must be for them" to be taught CSE in schools, as if he were talking 
about victims.194 Data obtained from the portal of the Ombudsman's 
Office of the Nation: https://www.dpn.gob.ar/gacetilla.php?id=33354
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274195, a life expectancy of between 30 and 40 years 
in trans people196, give us back in the face the most 
palpable evidence that even under more "gender 
friendly" democratic regimes, it is still counted as an 
achievement to stay alive. These "new right-wingers" 
and their DDOs are, as Igareda González (2022), 
González (2021), Jacoby, and Kroch-malny (2021) 
argue, part of the coherent and organized political 
movement that emerged after the accumulation crisis 
of capitalism in 2008. González (2021, 21:22) 
described them: "they can no longer hide their active 
acceptance of forms of radical inequality and structural 
violence. Today the most dynamic right makes fun of 
democracy in and through language, it sticks out its 
tongue, we would say, at democracy: at the same time 
it ridicules it and confiscates its terms. Its uninhibited 
jargon is a key tool to silence it, because it knows very 
well that the life of language is the medium par 
excellence of an intense democratic life." Perhaps in 
this perplexity of democracy is inscribed the inability to 
confront with its own tools the virulence of the language 
that hurts and that is the prelude to worse violence. 
Setting limits becomes necessary to protect oneself.

195 Data from the Observatory "Now that they see us": 
https://ahoraquesinos-ven.com.ar/reports/274-femicidios-en-2023196 
https://misionesonline.net/2024/09/24/la-expectativa-de-vida-de-las-
personas-trans-en-argentina-no-supera-los-40-anos/ See also: 
https://agenciapresentes.org/2024/09/11/como-vive-la-diversidad-
sexual-en-la-ar-gentina-primer-censo-de-condiciones-de-vida-lgbtqnb/
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Butler (1997, 18:20) brings Austin197 in his distinction 
between statements that are "illocutionary" from those 
that are "perlocutionary", while the former are only 
statements that have the same effect as they say and 
fulfill their effect in the very act in which they are 
enunciated, the latter produce certain effects that are 
not the same as the act that speaks and continue to 
produce effects after statements,  both would end up 
being delimited in the "total moment of speech" 
because they need con-textualization. It is difficult, 
Butler argues, to establish exactly when a speech 
ceases to produce effects and to establish its 
contextualization, and he gives the case of insult as 
an example: "To be wounded by language is to suffer 
a loss of context, that is, not knowing where one is. 
Moreover, it is possible that what is unforeseeable in 
an act of insulting speech is that which constitutes its 
offense, the very fact of leaving the person to whom it 
is addressed out of control. (…) What is revealed in 
that devastating moment is precisely the volatile 
character of one's "place" in the community of 
speakers; Such an act of speech may put one "in his 
place," but that position may not take place. 
"Linguistic survival" implies that a certain kind of 
survival takes place in language. In fact, the discourse 
on hate speech makes constant reference to the

197 Austin, J.L. How to Do Things 1. Vith Words (Cambridge, Mass.: 
Harvard University Press, 1994), p. 59.
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mind to this survival. To affirm that language hurts or, to 
quote the phrase used by Richard Delgado and Mari 
Matsuda, that "words hurt" requires combining linguistic 
and physical vocabularies198 . The use of the term "not 
to hurt" suggests that language can act in a similar way 
to that which causes physical pain or a wound." That 
ambiguity between illocutionary and perlocutionary acts 
in which hate speech dives. For González (2021: 41) 
this "ambiguous status, between word and act, offers 
them both a fearsome political power (insofar as they 
operate as effective acts, as performatives), and an 
astonishing impunity that slips away in the defenses of 
"freedom of expression" (insofar as they conceal their 
performative efficacy under the pretense of mere 
opinions, as constatives) (...) To democratically confront 
the anti-democratic operations of the languages of 
hatred is to remember that language is not only 
constative, it is not only a means of expressing 
opinions, but it is also performative, that is, it has a 
realizative force that allows it to be considered, at the 
same time, as an act in itself, and not only as a 
representation of acts external to language."

198 Matsuda M. writes of the "deadly violence that accompanies the 
persistent degradation of those who are subordinate... " and further 
on he points out that "the messages of! racism, threats, slander, 
racist epithets and contempt all strike at the guts of those who 
belong to the targeted group." Words that Wound: Critical Race 
Theory, Assaultive Speech, and the First Amendment, eds. Mari J. 
Mat-suda, Charles R. Lawrence III, Richard Delgado, and Kimberlé 
Williams Crens-haw (Boulder: Westview Press, 1993), p. 23.
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Mackinnon (2014:319) is critical of the interpretation 
made with respect to freedom of expression as it is not 
a neutral right. The interpretation does not 
contemplate that when it is enshrined, it is done taking 
into account that it is established against the possibility 
of it being an alibi or limited for those subjects who 
already had it, that is, those who were not part of that 
initial political pact, such as women and trans people 
or visible gay men,  they did not have it and they did 
not obtain it either: "Those people whose expression 
was silenced before the law, before any operation of 
state prohibition of it, were not guaranteed freedom of 
expression. Its expression was not considered as 
something that should be (...) affirmatively 
guaranteed." In addition, he also questions the fact 
that statements are not interpreted as conduct, and 
referring to the U.S. First Amendment he says: "First 
Amendment absolutism—the idea that speech should 
be absolutely protected—is not the law of the First 
Amendment. It is consciousness, the superego of the 
First Amendment, the implicit standard from which all 
deviations must be justified. It is also an argument that 
is typically presented in debates as if it were a legal 
fact. Consider, for example, the distinction between 
expression and behavior. Most behaviors are both 
expressive and active; words are so often almost 
equivalent to acts that they are vehicles of distanced 
cerebration. But the great question, the great divide, 
the beginning and the end, remains the absolutist 
question. Is it expression or is it not?" (2014, 321:322).
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Let us recall that the IACHR and the Inter-American Court 
of Human Rights maintain that speeches that "offend, 
shock, disturb or are unpleasant to public officials or a 
sector of the population"199 enjoy the protection of 
freedom of expression and that only when these speeches 
cross the threshold of inciting violence and being 
apologetic of hatred will they be considered a crime under 
international law. With respect to other types of 
expressions, both the IACHR and the Special Rapporteur 
for Freedom of Expression (2015, 147:148) have argued: 
"Negative or derogatory representations and other 
expressions that stigmatize LGBTI persons are 
undoubtedly offensive and painful and also increase their 
marginalization, stigmatization, and general insecurity. 
However, the Commission and its Office of the Special 
Rapporteur for Freedom of Expression believe that the 
legal prohibition of this type of speech will not eliminate the 
stigma, prejudice, and hatred deeply rooted in the societies 
of the Americas. In many contexts, due to structural social 
inequalities, discriminatory views and prejudice in public 
discourse cannot be eradicated through

199 I/A Court H.R., Herrera Ulloa Case. Judgment of July 2, 2004. Series C No. 107, 
paragraph 113; I/A Court H.R., Case of "The Last Temptation of Christ" (Olmedo 
Bustos et al.) v. Chile. Judgment of February 5, 2001. Series C No. 73, paragraph 
69; I/A Court H.R., Case of Ríos et al. v. Venezuela. Preliminary Objections, Merits, 
Reparations and Costs. Judgment of January 28,
2009. Series C No. 194, para. 105; I/A Court H.R., Case of Perozo et al. 
v. Venezuela. Preliminary Objections, Merits, Reparations and Costs. 
Judgment of January 28, 2009. Series C No. 195, para. 116; IACHR. 
Annual Report 1994.Chapter V: Report on the Compatibility between 
the Laws of Contempt and the American Convention on Human Rights. 
Title III. OAS/Being. L/V/II.88. doc. 9 rev. February 17, 1995.
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legal sanctions. As explained below, other actions are 
necessary on the part of the State, the media, and 
society in general, to promote a comprehensive 
approach that goes beyond legal measures and 
includes prevention and education mechanisms."200 
The IACHR and the Special Rapporteurship for 
Freedom of Expression (SLR) in cases of ODD is 
striking.  since no one would think of establishing that 
we abandon anti-discrimination laws or laws against 
violence against women. It is clear that neither 
discrimination nor gender violence will disappear from 
the existence of a law, what is not understood is why 
they reasoned in this way. It is not maintained that the 
law operates in a magical way, but it cannot be ignored 
either that it is a tool of social regulation that establishes 
limits and has a dissuasive and preventive function, 
because, in addition, and it must be clarified, in this case 
reference is not made to rules of a criminal type but to 
any other type of rule. This reasoning is reinforced when 
they maintain, from a liberal vision of law, that hate 
speech is fought by "refuting" it, so that the aggressor 
sees his error and ignorance in the public arena201. 
They forget the abysmal difference at the starting point.

200 IACHR, Violence against Lesbian, Gay, Bisexual, Trans, and Intersex 
Persons in the Americas, OAS/Ser.L/V/II.rev.2 Doc. 36 November 12, 
2015. OAS/Ser.L/V/II.rev.2 Doc. 36 November 12, 2015, para. 233.201 
IACHR, Violence against Lesbian, Gay, Bisexual, Trans, and Intersex 
Persons in the Americas, OAS/Ser.L/V/II.rev.2 Doc. 36 November 12, 
2015. OAS/Ser.L/V/II.rev.2 Doc. 36 November 12, 2015, para. 234



119

Anti-gender language: hate speech vs. freedom of expression

On the subject of freedom of expression of those who 
are de-tinates of the DDO. In the same report, they 
acknowledge that one of the first effects of ODD is the 
silencing and exclusion of those who suffer from it: 
"people who are part of traditionally marginalized, 
discriminated against or defenseless social groups are 
systematically excluded from public debate (...) This 
process of exclusion has also deprived societies of 
knowing the interests, needs and proposals of those 
who have not had the opportunity to access, on equal 
terms, democratic debate. The effect of this 
phenomenon of exclusion is similar to the effect 
produced by censorship: silence" (IACHR, 2015:142). 
This was also emphatically pointed out by the Special 
Rapporteur for Freedom of Expression Irene Khan202: 
"Despite the remarkable and inspiring progress that 
women have made, gender equality with respect to 
freedom of expression remains a distant goal. Too 
often, when women raise their voices, they are 
repressed. In the digital age, the Internet has become 
the new battleground in the struggle for women's rights, 
as it expands women's opportunities to express 
themselves, but also multiplies the possibilities of 
repression203" (A/76/258, para. 4). For this reason also

202 Report of the Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression, Irene Khan, dated 
30/07/2021 (A/76/258). Available at: 
https://documents.un.org/doc/undoc/gen/n21/212/19/pdf/n2121219.pdf2
03 See Mary Anne Franks, "Censoring Women", Boston University Law 
Review Annex, vol. 95, no. 61 (2015), p. 61. It can be consulted at ht-
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The expressions and discourses of people that are 
related to their identity or dignity are specially protected 
discourses204, because their fragility is recognized. The 
Inter-American Court of Human Rights, which, as already 
mentioned, did not have the opportunity to rule on the 
relationship between ODD and freedom of expression, 
years later issued Advisory Opinion 24-17 in which it 
stated: "it should be noted that, due to the acts of violence 
indicated, the violation of equality and non-discrimination 
of LGBTI persons (Articles 1.1 and 24 of the American 
Convention,  see suprapara. 34 and infra paras. 98 and 
134) is frequently projected in the form of violations of 
other rights in the form of an ideal concurrence of violated 
norms and, above all, the right to life and physical 
integrity. This occurs because discriminatory discourses 
and the consequent attitudes that respond to them, based 
on stereotypes of heteronormativity and cisnormativity 
with different degrees of radicalization, end up generating 
homophobia, lesbophobia and transphobia that drive the 
aforementioned hate crimes"205.

tps://www.bu.edu/bulawreview/files/2015/10/FRANKS.pdf204 IACHR: "Inter-
American Legal Framework on the Right to Freedom of Expression/ Office of the 
Special Rapporteur for Freedom of Expression, OEA/Ser.L/V/IICIDH/RELE/INF. 2/09, 
December 30, 2009. Paragraphs 53 and 56. Available: 
https://www.oas.org/es/cidh/expresion/docs/publicaciones/MARCO%20JURIDI-
CO%20INTERAMERICANO%20DEL%20DERECHO%20A%20LA%20LIBER-
TAD%20DE%20EXPRESION%20ESP%20FINAL%20portada.doc.pdf205 Inter-
American Court of Human Rights, OC24-17 of 11/24/2017 on gender identity, 
equality and non-discrimination for same-sex couples State obligations in relation to 
name change, gender identity, and the rights derived from a bond between same-sex 
couples (interpretation and scope
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Also in the contentious cases "Azul Rojas Marín v. 
Peru"206 and in "Vicky Hernández and others v. 
Honduras"207 has referred to the relationship between 
hate speech and violence and hate crimes: "this Court has 
indicated that violence against LGBTI persons has a 
symbolic purpose, the victim is chosen with the purpose of 
communicating a message of exclusion or subordination. 
On this point, the Court has indicated that violence 
exercised for discriminatory reasons has the effect or 
purpose of preventing or nullifying the recognition, 
enjoyment or exercise of the human rights and 
fundamental freedoms of the person who is the object of 
such discrimination, regardless of whether or not that 
person self-identifies with a particular category. This 
violence, fueled by hate speech, can lead to hate 
crimes"208.La Inter-American Court of Human Rights has 
been upholding a jurisprudential line on the analysis of the 
right to equality in a sense of
of Articles 1(1), 3, 7, 11(2), 13, 17, 18 and 24, in relation to Article 1 of 
the American Convention on Human Rights)206 Inter-American Court 
H.R., Case: "Azul Rojas Marín and another v. Peru". Judgment of March 
12, 2020 (Preliminary Objections, Merits, Reparations, and Costs), 
Series C, No. 402, Available at: 
https://www.corteidh.or.cr/docs/casos/arti-culos/seriec_402_esp.pdf207 
Inter-American Court, Case: "Vicky Hernández et al. v. Honduras." 
Judgment of March 26, 2021 (Merits, Reparations, and Costs), Series 
C, No. 422, Available in: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_422_esp.pdf208 
Inter-American Court, Case: "Azul Rojas Marín et al. v. Peru." Judgment 
of March 12, 2020 (Preliminary Objections, Merits, Reparations, and 
Costs), Series C, No. 402, para. 93. Inter-American Court of Human 
Rights, Case: "Vicky Hernández et al. v. Honduras." Judgment of March 
26, 2021. (Merits, Reparations and Costs), Series C, No. 422, para. 70
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This may eventually mean that in a contentious case 
involving ODD and girls, women, and the lgbttiq+ 
population, it may find a different solution than the one 
theoretically given by the IACHR and the Special 
Rapporteurship for Freedom of Expression for these 
cases. Analyzing the principle of equality from this 
point of view implies recognizing that certain groups of 
people have: "a) an erroneous distribution of goods, or 
b) a lack of recognition of the particular characteristics 
of the group, of its identities, which increase c) 
insufficient or erroneous political representation. It is 
enough for some of these situations to be verified in 
order to treat the group as oppressed209 although 
they will generally occur jointly and invisible" (...) Real 
equality therefore requires focusing on the three 
demands: redistribution, recognition and participatory 
parity (Ronconi 2020, 23:25). What is the parameter of 
violence that gender subalterities are expected to 
tolerate for the sake of freedom of the language of 
others and a supposed democratic plurality? When 
should an allocution be considered prohibited and 
punished because it is incitement to violence and 
advocacy of hatred? At this point, it is necessary to 
remember the regulatory parameters established for 
freedom of expression and which Abramovich (2021, 
37) designates as "locks" of the system, which are:

209 Fiss, Owen: A Community of Equals, Buenos Aires, 2002: Miño 
and Dá-vila, p.23
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1) the prohibition of prior or subsequent censorship
to the message emitted; 2) the principle of 
state neutrality vis-à-vis the
3) the strictness of the requirements for the 
procedure.

The application of "subsequent 
responsibilities" to the expression that 
"determines the non-penalization of 
expressions on matters of public interest 
and limits civil liability for compensation 
to cases of "actual malice".

With regard to "neutrality" with respect to the content of the 
discourse, the author points out that: "the preservation of 
the rule of neutrality that contributes to avoiding the 
censorship of ideas and discourses that are 'dangerous' to 
the defence of the established order is a necessary 
condition for promoting in the political arena the agenda of 
social change that equality demands, especially in its 
deepest and most structural dimension" (2021,  38). In 
relation to how these principles are related to ODD and 
discriminatory speech, it uses the classification made 
within the Inter-American System, the IACHR, the Special 
Rapporteurship for Freedom of Expression, and the Inter-
American Court of Human Rights: unprotected speech, 
specially protected speech, and protected speech.
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a. UNPROTECTED HATE SPEECHThe unprotected 
speech is that which, due to its content, should be 
prohibited, which the author identifies with hate 
speech in the strict sense, and which, because it is not 
protected by the guarantees of Article 13 of the ACHR, 
"the States have broad powers of intervention. They 
can advance in the establishment of ultimate 
responsibilities, and in certain cases they can impose 
limited mechanisms of censorship or restriction of the 
circulation of information, to avoid the materialization 
of particularized, clear and imminent risks of violence" 
(2021: 39). For Abramovich (2021: 40) it is strictly the 
discourse that "entails a clear, current and 
particularized danger, since they are in a position to 
determine imminent violent behavior, or an ostensible 
climate of harassment, or persecution to the detriment 
of a certain sector of the population due to its 
characteristics (...) In these cases, hate speech that 
directly incites violence is understood as hostile 
behaviour towards a group of people, which has the 
vocation to cause harm to them, and which therefore 
transcends and goes beyond the simple exchange of 
opinions or ideas" (2021: 41). With respect to hate 
crimes, Sara Amhed reflected on "hate crime" as a 
category that can show us that violence against others 
involves forms of power that are visceral and bodily, 
as well as social and structural (...) If hatred is always 
directed at others as a way of sealing their fate, then 
hatred may be about the effect it has on others. From
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Therefore, the introduction of hate crime as a 
category should be used as a way to make visible 
the effects of hatred, listening to the affective life of 
injustice, instead of establishing the truth of the law" 
(2015: 98). If the aim of hatred is the destruction of 
what is hated, a perpetuation of the unjust is to 
remove the hated body from analysis: "Hatred 
produces effects on the bodies of those who become 
its objects; these bodies are affected by the hatred 
that others direct towards them. Hatred is not only a 
means to establish the identity of the subject and the 
community (through alignment); it also works to undo 
the other's world through pain." Amhed observes that 
hated bodies are not only hated by those who hate, 
but also become hated by those who were hated, 
because "those bodies assume the character of the 
negative. This transformation of this body into the 
body of the hated, in other words, leads to the 
confinement or imprisonment of the body of the other 
in a figure of hate" (2015: 100)." If the effect of the 
hate crime is affect, and an affect that is visceral and 
bodily (...) then the victim's body is read as 
testimony, as a means by which the truth of the hate 
crime is established in law. This poses a problem for 
hate laws and their relationship to hate speech in 
terms of incitement. It must be proven that the 
effects are entirely determined by the crime, which, 
in a strict sense, is very difficult to establish if there is 
no evidence that can be described as bruises on the 
skin or other traces of physical violence."
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In national or international legislation, the focus is 
usually placed on who emits or carries out the act of 
hatred and whether or not it successfully fulfills the 
function, which is wrongly assumed in advance, that it 
should fulfill, and this is complex not only because, as 
already said, the body receiving hatred is taken out of 
the equation, but also because the analysis of the 
effects on those bodies is omitted. This is part of the 
critique that this author shares with Brown210 and 
Berlant211 regarding what they call the "fetishization of 
the wound": "The culture of the wound takes the harm 
to the person as the basis not only for an appeal (for 
compensation or reparation), but as an affirmation of 
identity, so that the 'reaction' against the wound is the 
very basis of politics,  understood as the fusion of truth 
and injustice" (Brown, 1995:73). This does not imply 
that the stories of pain behind these events should not 
be heard, on the contrary, for the author what is done 
in the process of "fetishization" is precisely to forget the 
process by which others have been hurt. To identify 
wounds with evidence would be to do injustice: 
"language and bodies of hatred do not operate in the 
realm of truth, they operate to make and unmake 
worlds composed of other bodies" (2015: 101).

210 Brown Wendy: “States of injury: Power and Freedom in Late 
Modernity,Princeton, Princeton University Press. 1995.211 Berlant 
Laura: “The Subject of True Feeling: Pain, Privacy and Politics”,en S. 
Ahmed, J. Kilby, C. Lury, M. McNeil y B. Skeggs (eds.), 
Transformations:Thinking Through Feminism, Londres, Routledge. 2000
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Neither the affects nor the effects of being bodies 
traversed by hatred are predetermined: "Listening to the 
affects of hate crime must involve the recognition that 
they are not always determined: the important question is 
not whether such discourse works or not, it is the 
affective nature of hate speech. Rather, the important 
question is: what effects do encounters of this kind have 
on the bodies of others who are transformed into objects 
of hate?" (…) "This question can only be asked if we 
consider the way in which hatred functions as an affective 
economy; Hatred does not reside positively in the signs, 
but circulates or moves between signs and bodies. The 
circulation of signs of hatred involves movement and 
permanence; some bodies move precisely by imprisoning 
others as objects of hatred. Investigating the history of 
hate involves reading the surfaces of bodies, as well as 
listening to those whom this history has shaped" (2015: 
103). With respect to the contextual situation in which 
ODDs occur, the Rabat Plan established the following 
criteria to be considered by legislators, prosecutors and 
judges when evaluating criminally prohibited expressions: 
"(i) the social and political context prevailing at the time 
when the speech was broadcast and disseminated; (ii) 
the position or social status of the speaker of the speech, 
including the position of the individual or the organization 
in the context of the audience to which the speech is 
addressed; (iii) the intention of the speaker of the speech; 
(iv) the content or form of the speech, which may include 
an assessment of the extent to which the speech was 
provocative and direct, as well as a focus on
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the form, style and nature of the arguments expressed in 
the speech in question or in the balance reached 
between the arguments expressed; (v) the setting in 
which the speech was given, including elements such as 
the scope of the speech, its public nature, the magnitude 
and size of the audience; and (vi) the possibility, 
including the imminence, that there is a reasonable 
probability that the discourse will succeed in inciting real 
action against the group to which it is addressed, 
recognizing that this causal relationship must be direct" 
(IACHR, 2015:149). On the other hand, it has also been 
mentioned above that those who are public officials or 
occupy a role of social leadership have a special 
responsibility (See page 77). On the other hand, it is 
often emphasized that "the prohibition of violent hate 
speech always aims to protect groups at historical or 
structural risk of violence or persecution. That is why the 
cases that are sanctioned must be strictly defined in 
order to cover serious cases and without losing sight of 
that egalitarian objective" (Abramovich, 2021:41), 
however, it seems to me that the temporal spatial 
contextualization of DDOs and those to whom they are 
directed must be taken into account. Think of the case of 
the scientific community enrolled within the CONICET 
institution in Argentina, until a little more than two years 
ago they could not be considered as a group to which 
the DDOs had been addressed, and yet since the 
presidential elections Javier Milei and Victoria 
Villarruelcandidates at that time, began with disqualifying 
speeches: alluding to the fact that they would be little
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productive and useless for society212. This continued 
and was accentuated with his arrival in power to justify 
the budget cuts to that entity213. On September 5, 
2024 at the III Regional Meeting of the Madrid-Río de 
la Plata Forum, an event organized with the far-right 
VOXof Spain, Javier Milei deepened his expressions of 
disqualification and accused them of taking state 
resources: "the so-called scientists and intellectuals, 
who believe that having an academic degree makes 
them superior beings and -therefore- we must all 
subsidize their vocation". And he added: "If you think 
your research is so useful, I invite you to go out to the 
market – like any neighbor's child – investigate, publish 
a book and see if people are interested or not, instead 
of hiding behind the coercive force of the State"214.

212 See more at: https://www.infobae.com/politica/2023/08/16/javier-mi-
lei-propuso-privatizar-el-conicet-que-productividad-tienen-que-han-ge-
nerado-los-cientificos/. Part of the debate of the then candidate Victoria 
Villarruel:https://www.tiktok.com/@oocprogresismo/video/72812014139
36418091213 Presidential spokesman Manuel Adorni said at a press 
conference: "A CONICET is being built that puts its efforts in the 
development of the bioeconomy or in Artificial Intelligence applied to 
medicine and not in one that spends its time and resources on research 
of dubious usefulness such as the one that addressed Batman's sexual 
orientation,"  See 
more:https://www.perfil.com/noticias/actualidad/manuel-adorni-justifico-
los-re-cortes-en-el-conicet-el-presidente-entiende-la-importancia de-la-
ciencia.phtml214 Gigena Daniel: "Repercussions of an anti-scientific 
discourse, against journalists, intellectuals and artists "friends of the 
regime", opinion note published on 06/09/2024. Available in: 
https://www.lanacion.com.ar/cul-tura/repercusiones-de-un-discurso-
anticientifico-contra-los-periodistas-in-telectuales-y-artistas-amigos-
nid06092024/
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On November 20, 2024, in Luján de Cuyo, Mendoza, a 
group of teachers from CONICET and the University of La 
Plata (UNLP) were verbally and physically attacked while 
they were doing archaeological work. Those who attacked 
them identified themselves as militants of the LLA and 
justified themselves by saying: "The lefties of the Conicet 
and the UNLP were in Potrerillos, tying ribbons from the 
faculty of geology. The police supported them by saying 
that you can't bother people like that, that we are 
aggressive. They are aggressive when they steal from the 
State, from us. That is what we have to say: that they 
should go and bathe, as the president says"215.It could be 
said that this is an isolated event, however, it cannot be 
ignored in this context that there was no pronouncement 
from the presidency to repudiate the facts or even 
dissociate itself from them, and that on November 17, 
2024,  the group "The Forces of Heaven" was launched, 
which its founder, Daniel Parisini, better known as "fat 
Dan"216 described as "the armed wing of La Libertad 
Avanza" and "the praetorian guard of President Javier 
Milei"217 as a gravitating threat that adds to the

215 See more at: https://www.ambito.com/politica/el-conicet-denun-
cio-un-ataque-militantes-libertarios-docentes-mendoza-n6084182. 
The video of the militants who attacked the group of scientists is 
available at: https://www.dailymotion.com/video/x99h8xy216 
Syndicated as spokesman for Javier Milei's official. See more at: 
https://www.perfil.com/noticias/politica/quien-es-el-gordo-dan-el-
tuitero-acusa-do-de-manejar-un-ejercito-de-trolls-y-que-defiende-la-
metodologia-kirch-nerista.phtml217 See more at: 
https://www.eldiarioar.com/politica/gordo-dan-lanzo-fuer-zas-cielo-
agrupacion-pretende-brazo-armado-javier-milei_1_11828074.html 
and on: https://www.pagina12.com.ar/783975-el-brazo-armado-de-mi-
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to the constant appeals to violence, in what they 
called the "cultural battle", and which a little more 
than a year before the presidential elections is 
acquiring more and more embodiment and moving 
away from what we might initially believe was going 
to remain within a dispute of symbolic meanings.

b. PROTECTED HATE SPEECHWhat speech should 
discriminatory speech be protected? What is the limit 
of the protection of freedom of expression? 
Abramovich (2021, 42:43) argues that in the Inter-
American system, all those speeches that also express 
hatred, but that do not exceed the threshold of inciting 
imminent violence, are speeches protected by the 
guarantee of freedom of expression: "they are inserted 
in the broader and more encompassing concept of 
discriminatory expressions, which also include other 
denigrating expressions, offensive or that promote 
negative stereotypes, or the stigmatization of 
vulnerable social groups" (...)and therefore the State's 
response must be formulated within the options 
authorized by the system of basic guarantees of 
freedom of expression." Thus, as we have already 
pointed out, this type of discourse does not admit prior 
censorship, nor does it admit subsequent mechanisms 
that imply censorship in fact

I-already started-to-act-out-of-the-te



132

Anti-gender language: hate speech vs. freedom of expression

indirect218, but they may effectively be subject to the 
application of "subsequent responsibilities" (art. 13 
paragraph 2). Since the application of "subsequent 
responsibilities" entails restrictions on freedom of 
expression (Articles 29 and 30ACHR219), they must 
meet certain requirements in order to be legitimate and 
appropriate: "(a) the limitations must be established by 
clearly and precisely drafted laws, (b) the limitations 
must be aimed at achieving the overriding objectives 
authorized by the American Convention, and (c) the 
limitations must be necessary in a democratic society 
for the achievement of the objective they pursue, 
strictly proportional to the purpose they pursue.

218 See: Inter-American Court of Human Rights: Case of Herrera Ulloa v. Costa 
Rica. Judgment of July 2, 2004. Series C No. 107, para. 101(2) and I/A Court H.R.: 
Case of Ricardo Canese v. Paraguay. Judgment of August 31, 2004. Series C No. 
111, para. 72.h.219 ACHR art. 29. Rules of Interpretation: "No provision of this 
Convention may be interpreted as meaning to: (a) Permit any of the States parties, 
group or individual to suppress the enjoyment and exercise of the rights and 
freedoms recognized in the Convention or to limit them to a greater extent than that 
provided for in the Convention; (b) To limit the enjoyment and exercise of any right or 
freedom that may be recognized in accordance with the laws of any of the States 
Parties or in accordance with another convention to which one of those States is a 
party; c) To exclude other rights and guarantees that are inherent to the human being 
or that derive from the democratic representative form of government, and d) To 
exclude or limit the effect that may be produced by the American Declaration of the 
Rights and Duties of Man and other international acts of the same nature." ACHR 
art. 30. Article 30. Scope of Restrictions: "The restrictions permitted, in accordance 
with this Convention, on the enjoyment and exercise of the rights and freedoms 
recognized therein, may not be applied except in accordance with laws that are 
enacted for reasons of general interest and for the purpose for which they have been 
established."
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seek, and suitable to achieve that objective" (IACHR, 
2015:145). Abramovich (2021: 42:43) recognizes that 
making a distinction about when a speech is only 
discriminatory and when it reaches the threshold of 
violence referred to in art. 13.5 It is difficult in cases of 
discriminatory discourse towards girls and women. 
Article 13, paragraph 5 of the ACHR does not expressly 
refer to incitement to physical violence, as established 
in Article 4 of Law 26,485 "Law on Comprehensive 
Protection to Prevent, Punish and Eradicate Violence 
against Women in the Areas in Which They Develop 
Their Interpersonal Relationships"220:  "Violence 
against women is understood to be any conduct, by 
action or omission, based on gender, which, directly or 
indirectly, both in the public and private spheres, in the 
analogue digital space, based on an unequal 
relationship of power, affects their life, freedom, dignity, 
physical, psychological, sexual, economic or 
patrimonial integrity, political participation, as well as 
their personal security. Included are those perpetrated 
by the State or by its agents. For the purposes of this 
Act, indirect violence is considered to be any 
discriminatory conduct, action, omission, disposition, 
criterion or practice that puts women at a disadvantage 
with respect to men." And it is that, if gender violence 
should be understood in

220 Law 26.485, of 04/01/2009, https://servicios.infoleg.gob.ar/infolegInter-
net/anexos/150000-154999/152155/texact.htm
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In our country, it ends up being difficult to think of a 
type of discourse that is clearly discriminatory and 
does not produce some type of violence against that 
person or group, in any of the spheres recognized 
and protected by law. As recognized in the 
Convention of Belém do Para that violence is "a 
manifestation of historically unequal power relations 
between women and men" and that according to its 
art.6 "The right of every woman to a life free from 
violence includes, among others: "the right of women 
to be free from all forms of discrimination,  and the 
right of women to be valued (...) free from stereotyped 
patterns of behavior and social and cultural practices 
based on concepts of inferiority or subordination"221. 
The CEDAW Committee, in its General 
Recommendations No. 19222 and No. 35223, also 
reaffirms that "gender-based violence against women 
constitutes discrimination against women".

221 Inter-American Convention on the Prevention, Punishment and 
Eradication of Violence against Women of Belém do Pará, June 9, 1994. 
Available at: https://www.oas.org/juridico/spanish/tratados/a-61.html222 
Committee on the Elimination of Discrimination against Women: General 
Recommendation No. 19 "Violence against Women", of the 11th 
Session, 1992, https://tbinternet.ohchr.org/_layouts/15/treatybodyex-
ternal/Download.aspx?
symbolno=INT%2FCEDAW%2FGEC%2F3731&Lan-g=en223 
Committee on the Elimination of Discrimination against Women: General 
Recommendation No. 35 on Gender-Based Violence against Women 
women, which updates General Recommendation No. 19 of 26 July 
2017, CEDAW/C/GC/35, para. 21, 
https://www.acnur.org/fileadmin/Documentos/BDL/2017/11405.pdf
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Finally, in all other cases, since they are discourses 
with discriminatory content, the rules contained in the 
rules on discrimination will be applied in relation to 
damage, proof and reparations.

c. SPEECHES ESPECIALLY PROTECTED And
HATERSWe have stated that these speeches are: a) 
Political discourse and discourse on matters of public 
interest; b) Speech on public officials in the exercise of 
their functions and on candidates to occupy public 
office and; c) The discourse that configures an element 
of identity or personal dignity (see p. 15 et seq.). In 
these cases, as Abramovich (2021:43) points out, 
"state intervention is not allowed or should be 
minimal, exceptional and based on the mechanisms of 
responsibility after the expressive act". And he adds: 
"... Mechanisms of reply, response or rectification 
should be prioritized when possible, rather than 
economic reparation measures. It has also been 
clearly defined that the subsequent liability, in this type 
of specially protected speech, should not in principle 
be the criminal sanction (...) and in the case of civil 
property reparations "it must be guided by the doctrine 
of actual malice, which obliges the person claiming 
reparation to demonstrate that the information 
disseminated is inaccurate, and that the person who 
disseminated it acted knowing that it was false,  or 
with
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absolute disinterest in corroborating its veracity224" 
(2021:44:45). This author reflects: How should it be 
resolved in cases in which a specially protected 
speech, such as the case of campaign speeches or 
speeches of public officials (political and public 
interest speech) are discriminatory or stigmatizing? 
At this juncture, answering this question is of 
particular interest in the light of the speeches that 
come from the president, the vice president or their 
government officials. Abramovich maintains that 
"What is paradoxical about this type of discourse is 
that it receives the maximum protection under Article 
13 of the American Convention, and at the same 
time, because of its social scope, it has the greatest 
discriminatory power. The paradox could be 
formulated in these terms: as expressions they must 
be protected, because they are discriminatory 
behaviors they must be limited" (2021: 46). And it 
provides a series of guidelines:

● "Prior censorship should not be applied in any case
direct, or indirect. If subsequent responsibilities are 
applied, "any restriction must be limited to the 
imposition of subsequent responsibilities to the 
expression, and these in turn will be examined in their 
legislative configuration and in their judicial review 
under strict parameters of reasonableness. For a

224 RELE-OAS, 2009; IACHR, Arguments before the Inter-American Court of Human Rights in the 
Case "Ricardo Canese v. Paraguay", transcribed in: Inter-American Court of Human Rights, case 
"Ricardo Canese v. Paraguay", judgment of 31/7/2004. Series C No. 111, para. 72(h).
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On the other hand, the post-issuance liability measures 
must be established by a formal law, in which it is 
necessary to define clearly and precisely, 
unambiguously, in what objective assumptions that 
expression may be restricted and the type of sanctions 
or reparations that its issuer will face. This is the same 
as maintaining that the restriction must be typified in a 
formal law. On the other hand, subsequent 
responsibilities must obey an imperative social need 
and it is not enough to invoke reasons of mere 
convenience or usefulness of the measure." (2021:46).● 
"In addition, its scope must be strictly necessary
to satisfy that purpose, which implies demonstrating 
that the measure is suitable to achieve the proposed 
end and that there are no other less harmful 
measures available to achieve the same objective. 
Once the necessity of the measure has been 
proven, it must also be weighed that the magnitude 
of the restriction imposed on freedom of expression 
by the civil or criminal sanction is adequately 
proportional to the magnitude of the damage caused 
by the expression in question" (Idem).● "Restrictions 
on expression based on content

of the expression trigger a strict review, there are cases 
in which even under that yardstick it is possible to 
justify. The proponent of the restriction is required to 
prove more than just the reasonableness of the rule, its 
necessity for the achievement of a "compelling public 
interest," and that it is "tightly designed" to serve that 
purpose.
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interest"225 (2021:47).● "The fact that stricter 
scrutiny is imposed
of the restriction does not mean that the State cannot 
establish subsequent limits and responsibilities for 
this type of expression (...) On the one hand, the 
objective of preventing the dissemination of negative 
and degrading stereotypes is an imperative social 
purpose of sufficient importance to justify restrictions 
on expression even in the context of public affairs. 
This is where equality policies in the sphere of 
recognition provide democratic states with arguments 
of sufficient weight to intervene in the communicative 
sphere" (2021:48).● "The imposition of criminal 
sanctions depriving of

freedom will be exceptional because of its severity, 
and will require proving that there are no other less 
harmful ways to achieve the same anti-
discrimination objectives (...) the overriding social 
interest in the reversal of this type of discriminatory 
expression provides a greater margin to impose in 
certain cases compensatory and administrative 
responsibilities and mechanisms of reply or 
individual and collective response, even with a 
broader criterion than that governing liability before 
the insulting or invasive expressions" (2021:49).

225 See CSJN: "Asociación de Telerradiodifusoras Argentinas y 
otros v. Government of the City of Buenos Aires", June 7, 2005 votes 
of Petracchiy Belluscio.
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The regulation of DDOs in Argentina

"The heterogeneity of the forms assumed by sex-gender violence demands 
a lot of imagination and, above all, heterogeneity of gender-based violence.

226. (Ileana Arduino, 2020)

Argentina did not specifically regulate all types of 
DDO, and this lack of regulation became more evident 
to the ruling class after the assassination attempt on 
the then Vice President Cristina Fernández on 
September 1, 2022, making it visible as an urgent 
issue with concrete consequences for democratic 
institutions, although not without controversy 227.This 
event was one of the three cases that determined the

226 Phrase said by Ileana Arduino in an interview given to Estefanía 
Santo-ro, for the newspaper Página 12, published on November 20, 2020 
with the title: "Justice is not the same as prison", available at: 
https://www.pagina12.com.ar/306610-justicia-no-es-igual-a-carcel227 It 
can be seen in the headlines of digital newspapers of the dates close to 
the attack with dissimilar editorial lines how they dealt with the issue: 
https://www.infobae.com/opinion/2022/09/10/discursos-de-odio-y-an-
tidemocracia/; https://www.pagina12.com.ar/478750-un-proyecto-de-ley-
contra-los-discursos-de-odio; https://www.lanacion.com.ar/politica/tras-el-
intento-de-magnicidio-a-cristina-el-gobierno-ya-debate-una-nueva-ley-del-
odio-para-limitar-a-nid04092022/; https://www.pagina12.com.ar/478845-
atentado-a-cristina-kirchner-que-son-los-discursos-de-odio-y.
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that MESECVI experts offer their technical 
assistance to the Argentine Republic and write its 
"Report on the technical assistance visit on violence 
against women in political life"228.In that report, the 
CEVI made several observations regarding the 
ODDs against women in their political life, and thus 
indicated that:

• "These facts are especially serious to the extent 
that the silencing and invisibilization of the public 
question of political violence against women, hate 
speech and the absence of effective channels and 
tools, as well as the lack of institutional reaction, 
access to justice, truth and reparation for victims, 
legitimize the cycle of violence that is presented as a 
deeply worrying symptom of weakening,  not only of 
democratic institutionality, but of democracy as a 
fundamental value of the rule of law and justice. This 
impunity has an enormous impact on women and 
democratic institutions, as political violence not only 
attacks women, but also attacks democracy and its 
institutions" (p. 8).

228 MESECVI: Argentina. Report on the Technical Assistance Visit 
on Violence against Women in Political Life" MESECVI 04-075-23 of 
April 26, 2023. Available: https://belemdopara.org/wp-
content/uploads/2023/04/Informe-CEVI-Autocensura-hostigamiento-
miedo-e-im-punidad-.pdf
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● "The damage caused by disinformation and
Gender-based hate speech are real. They affect 
the mental and physical health of the women who 
are the object of these acts, and in extreme 
cases, it can lead to physical violence or even 
femicide, which leads women to self-censorship, 
thus limiting their freedom of expression as 
women, their full participation in public life, and 
affecting democracy and societies as a whole" (p. 
11).● "The impact of hate speech works how

a preparatory instrument that paves the way 
for other acts of violence, such as physical, 
sexual, patrimonial violence, etc.; because it 
focuses on dehumanizing the opponent – in 
the case of women politicians, human rights 
activists and journalists – to then justify the 
acts of violence that occur against them, 
generating or insinuating that these acts are 
the logical consequence of an improper 
behavior that has been previously questioned 
through hate speech" (p. 12).

Among the recommendations made to the Argentine 
State specifically referring to ODDs are:To the 
National Electoral Chamber: "Apply the criminal 
offense to hate speech, assessing the implications 
that this speech has especially for women in their 
diversity" (p. 17).
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To the media: "Eliminate as part of an internal 
editorial policy any expression that discredits women 
based on gender stereotypes and ensure respect for 
women's political rights and the reputation of women 
who participate in political life"; "Prohibit all 
propaganda against women's political rights and any 
advocacy of hatred based on gender and/or sex that 
constitutes incitement to violence against women in 
political life, or any other similar illegal action against 
women or groups of women who participate in 
political life, on the basis of sex and/or gender" (p. 
19).

● The Argentine regulations that contain any of the
DDOSIf we refer to the DDO, in the strict sense, we 
have the stipulations of Law 23.592229, in its art. 3: 
"Those who participate in an organization or carry out 
propaganda based on ideas or theories of superiority 
of a race or a group of persons of a certain religion, 
ethnic origin or group of people shall be punished with 
imprisonment of one month to three years.  that have 
as their object the justification or promotion of racial 
or religious discrimination in any form. The same 
penalty shall be incurred by those who, by any means, 
encourage or incite persecution or hatred against a 
person or groups of persons on account of their race, 
religion, nationality, or nationality.

229 Law 23.592 on Discriminatory Acts of 23/08/1988, 
https://servicios.infoleg.gob.ar/infolegInternet/anexos/20000-
24999/20465/texact.htm
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or political ideas." It should be noted that in art. 3 there is 
no express mention of sex or gender, sexual orientation 
or gender identity, however in the last part of the last 
paragraph: "The same penalty shall be incurred by those 
who, by any means, encourage or incite persecution or 
hatred against a person or groups of persons (...) 
because of political ideas", those who attack or call for 
violence against leaders, feminists or organizations could 
be typified, since feminisms, in addition to constituting a 
social, theoretical movement, also embody a political 
thought. Also stipulated by articles 209 of the Penal 
Code: "Anyone who publicly instigates the commission of 
a specific crime against a person or institution shall be 
punished, for the sole instigation, with imprisonment of 
two to six years, depending on the seriousness of the 
crime and the other circumstances established in article 
41230."231 And in art. 212:  "It will be repressed.

230 "ARTICLE 41.- For the purposes of the preceding article, the following 
shall be taken into account: 1. The nature of the action and the means used 
to carry it out and the extent of the damage and danger caused; 2nd. The 
age, education, habits and previous conduct of the subject, the quality of the 
motives that determined him to commit the crime, especially the misery or 
difficulty of earning the necessary sustenance for himself and his family, the 
participation he has taken in the act, the recidivism he may have incurred 
and the other personal background and conditions,  as well as the personal 
ties, the quality of the people and the circumstances of time, place, manner 
and occasion that demonstrate their greater or lesser dangerousness. The 
judge must take direct and visual knowledge of the subject, the victim and 
the circumstances of the act to the extent required for each case."231 Penal 
Code of the Argentine Nation, Law 11.179, https://servicios.info-
leg.gob.ar/infolegInternet/anexos/15000-19999/16546/texact.htm#21
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I mean with imprisonment of three to six years anyone 
who publicly incites collective violence against groups 
of persons or institutions, by the mere incitement"232. 
Art. 213: "Anyone who publicly and by any means 
makes the apology of a crime or a person convicted of 
a crime shall be punished with imprisonment of one 
month to one year." 233 To see some specific 
theoretical considerations regarding the penal 
regulation of DDOs, see the works of Anna Richter234.

● With respect to the rest of the DDO that constitute dis-
Discriminatory coursesArt. 1 of Law 23.592: "Whoever 
arbitrarily impedes, obstructs, restricts or in any way 
impairs the full exercise on an equal basis of the 
fundamental rights and guarantees recognized in the 
National Constitution, shall be obliged, at the request 
of the injured party, to annul the discriminatory act or 
cease to carry it out and to repair the moral and 
material damage caused. For the purposes of this 
article, particular consideration shall be given to 
discriminatory acts or omissions determined by

232 Idem.233 Idem.234 See Hate Speech in Criminal Terms: A First 
Approach; Civil Association Center for Interdisciplinary Studies of 
Legal and Social Sciences; In letters; Year VI; number 11; October 
2021; pp. 49-71, https://www.enletrapenal.com/eldp-11. And "Hate 
speech. A criminally relevant action?" in Asociación Pensamiento 
Penal; Penal Thought Journal; No. 438; September 2022; pp 1-5. 
https://www.pensamientopenal.com.ar/doctrina/90367-discurso-del-
odio-accion-penalmente-relevante
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reasons such as race, religion, nationality, ideology, 
political or trade union opinion, sex, economic position, 
social condition or physical characteristics"235.La 
Audiovisual Communication Services Law No.
26.522236 establishes as objectives for the regulation 
of the media, among others, that: "c) All actors in the 
information society must promote the common good, 
protect privacy and personal data, as well as adopt 
preventive measures and appropriate actions, as 
established by law, against the abusive use of ICTs, for 
example,  illegal conduct and other acts motivated by 
racism, racial discrimination, xenophobia and other 
intolerance, hatred, violence, and all forms of child 
abuse, including pedophilia and child pornography, as 
well as trafficking and exploitation of human beings" 
(Art 1, paragraph 10 Ethical Dimensions of the Media, 
inc. c). Also: "to promote the protection and 
safeguarding of equality between men and women, and 
plural, egalitarian and non-stereotyped treatment, 
avoiding any discrimination based on gender or sexual 
orientation" (article 3, paragraph m)237.And finally, in 
art. 70 it establishes: "The programming of the 
services provided for in this law must avoid content

235 Law 23.592 on Discriminatory Acts of 23/08/1988, 
https://servicios.infoleg.gob.ar/infolegInternet/anexos/20000-
24999/20465/texact.htm236 Law 26.522, on Audiovisual 
Communication Services, of 10/10/2009, 
https://servicios.infoleg.gob.ar/infolegInternet/ane-xos/155000-
159999/158649/texact.htm237 Idem.
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that promotes or incites discriminatory treatment 
based on race, colour, sex, sexual orientation, 
language, religion, political or other opinion, national 
or social origin, property, birth, physical appearance, 
the presence of disabilities or that undermines 
human dignity or induces behaviour harmful to the 
environment or to the health of persons and the 
integrity of children,  girls or adolescents"238.La Law 
on Comprehensive Protection to Prevent Violence 
against Women, No. 26.485239 which provides in its 
art. 2: "Object. The purpose of this law is to promote 
and guarantee: a) The elimination of discrimination 
between women and men in all areas of life; b) The 
right of women to live a life free from violence; c) The 
conditions suitable for raising awareness and 
preventing, punishing and eradicating discrimination 
and violence against women in any of its 
manifestations and areas (...) e) The removal of 
sociocultural patterns that promote and sustain 
gender inequality and power relations over women 
(...) h) Women's digital rights and goods, as well as 
their development and permanence in the digital 
space"240.

238 Law 26.522, on Audiovisual Communication Services, of 
10/10/2009, https://servicios.infoleg.gob.ar/infolegInternet/ane-
xos/155000-159999/158649/texact.htm239 Law 26.485, of 
1/04/2009, https://servicios.infoleg.gob.ar/infolegInter-
net/anexos/150000-154999/152155/texact.htm240 Idem.
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We have already mentioned that the definition of violence 
contained in art. 4 of the law includes various forms and 
manifestations of discrimination against girls and women. 
With respect to the typology, it is worth remembering that 
art. 5 (2) defines the type of violence "Psychological: 
Violence that causes emotional damage and diminished 
self-esteem or harms and disturbs full personal 
development or seeks to degrade or control one's actions, 
behaviors, beliefs and decisions, through threats, 
harassment, harassment, restriction, humiliation, dishonor, 
discredit,  Handling isolation. It also includes blame, 
constant surveillance, demand for obedience, submission, 
verbal coercion, persecution, insult, indifference, 
abandonment, excessive jealousy, blackmail, ridicule, 
exploitation and limitation of the right of movement or any 
other means that causes harm to their psychological 
health and self-determination." And that in paragraph 5 the 
type of violence is defined as "Symbolic: That which, 
through stereotyped patterns, messages, values, icons or 
signs, transmits and reproduces domination, inequality 
and discrimination in social relations, naturalizing the 
subordination of women in society". Regarding political 
violence, art. 5 (6) defines it as "Violence that is aimed at 
diminishing, annulling, impeding, obstructing or restricting 
the political participation of women, violating the right to a 
political life free of violence and/or the right to participate 
in public and political affairs on an equal footing with 
men"241. In particular

241 Idem.
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according to art. 6, the following modalities are 
included: "For the purposes of this law, modalities are 
understood to be the forms in which the different types 
of violence against women are manifested in the 
different areas, the following being especially included: 
(...)(b) Institutional violence against women: violence 
committed by officials, professionals, staff and agents 
belonging to any public body, entity or institution, 
whose purpose is to delay, hinder or prevent women 
from having access to public policies and exercising 
the rights provided for in this Act. It also includes 
violence carried out in political parties, trade unions, 
business, sports and civil society organizations (...) f) 
Media violence against women: the publication or 
dissemination of stereotyped messages and images 
through any mass means of communication, which 
directly or indirectly promotes the exploitation of 
women or their images, insults, defames, 
discriminates, dishonors,  humiliates or violates the 
dignity of women, as well as the use of women, 
adolescents and girls in pornographic messages and 
images, legitimizing unequal treatment or constructs 
sociocultural patterns that reproduce inequality or 
generate violence against women, g) Violence against 
women in the public space: that exercised against 
women by one or more people,  in public places or 
places of public access, such as means of transport or 
shopping centers, through verbal or non-verbal 
behaviors or expressions, with sexual connotation, 
that affect or damage their dignity, integrity, freedom,
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free movement or permanence and/or generate a hostile 
or offensive environment; (h) Public-political violence 
against women: violence based on gender, intimidation, 
harassment, dishonour, discredit, persecution, 
harassment and/or threats, impedes or limits the proper 
development of political life or access to political rights 
and duties, undermining the regulations in force on the 
political representation of women, and/or discouraging 
or impairing the political exercise or political activity of 
women;  it can occur in any space of public and political 
life, such as state institutions, voting precincts, political 
parties, social organizations, trade union associations, 
the media, among others; i) Digital or telematic violence: 
any conduct, action or omission against women based 
on their gender that is committed, instigated or 
aggravated, in part or in full, with the assistance, use 
and/or appropriation of information and communication 
technologies, with the aim of causing physical, 
psychological, economic, sexual or moral harm to them 
or their family group in both the private and public 
spheres. In particular, conduct that threatens their 
integrity, dignity, identity, reputation, freedom, and 
against access, permanence and development in the 
digital space or that involves the obtaining, reproduction 
and dissemination, without consent, of real or edited, 
intimate or nude digital material attributed to women, or 
the reproduction in the digital space of misogynistic hate 
speech and sexist stereotyped patterns or harassment 
situations,  threatening, extortion, controlling, or spying 
on
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virtual activity, unauthorized access to electronic 
devices or online accounts, theft and non-consensual 
dissemination of personal data to the extent that they 
are not permitted by Law 25,326 and/or the one that 
replaces it in the future, or actions that threaten the 
sexual integrity of women through information and 
communication technologies,  or any cyberattack that 
may arise in the future and that affects the rights 
protected in this law"242.Beyond the enumeration of 
norms made in this section, we owe ourselves a frank 
and open debate about whether it is necessary to deal 
with DDOs exclusively with the penal code. The pending 
discussion lies in agreeing as if, as Ileana Arduino says, 
it is only when the State produces a criminal 
classification that a behavior acquires relevance (in this 
case the negative connotation of speeches that incite 
gender hatred or promote discrimination); and if so, 
what degree of future social transformation will be 
provided by the individualization as a crime of a 
behavior that is exponentially naturalized every day. Or 
if, on the contrary, we creatively use the existing 
constitutional and conventional norms and standards, 
and begin to demand civil and administrative responses 
that construct meanings aimed at effectively 
reproaching hate speech. We may be won over by 
optimism and naivety, but

242 Law 26.485, of 04/01/2009, https://servicios.infoleg.gob.ar/infolegInter-
net/anexos/150000-154999/152155/texact.htm
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it is true that so far there have been relatively few 
demands generated around the number of DDOs 
issued from the national government by feminisms in 
general.
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Hatred as an articulator and organizer 
of politics. Hate as public policy.

Since LLA came to power, the country has 
experienced an unprecedented moment of regression 
of acquired rights and gender-specific public policies. 
Whether it is explained from the rhetoric of "shrinking 
the State", passing "the chainsaw" to public spending, 
or plain and simple, because as has already been 
said in several occasions throughout this work, one of 
the main organizing axes of libertarian politics is 
hatred towards feminisms, women and dissidents. 
The regression in terms of gender did not admit 
fissures between domestic and foreign policy, there 
were unthinkable setbacks, even in the already 
consolidated lines of work and agreements in 
international relations, ruining years of sustained 
work in the field of gender equality carried out by 
Argentine international politics. The dissolution of the 
Ministry of Women, Gender and Diversity, the closure 
of programs and the defunding and emptying of 
public policies in critical areas such as gender 
violence or specific health programs related to human 
rights and RR for the survival of women and the 
lgbtiq+ community, added to the recent threats to the
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The repeal of Law 27,610 on the voluntary 
interruption of pregnancy and the re-criminalization 
of abortion243 are some of the measures that in just 
6 or 7 months of government took years of feminist 
work to achieve an institutionality in gender matters. 
The disappearance of the National Institute against 
Discrimination, Xenophobia and Racism (INADI), 
which was a decentralized public body recognized 
even internationally244 for its contributions to the 
fight against discrimination, racism, xenophobia and 
other forms of intolerance. Particularly in recent 
years it has played a prominent role in gender 
equality and from there the sanction of laws such as 
equal marriage, gender identity law, comprehensive 
protection law to prevent violence, abortion law, 
among others, was supported. Of the public bodies 
responsible for receiving complaints and monitoring 
discriminatory discourse in the content offered in the 
media, only the Public Defender's Office remains,245 
which continues to function. This state of affairs led 
civil society organizations such as Amnesty 
International Argentina, the

243 See: https://www.perfil.com/noticias/politica/martin-menem-
confir-mo-que-el-oficialismo-buscara-derogar-el-aborto-y-salieron-a-
cruzarlo.pht-ml244 See, for example, IACHR, Report on Violence 
against Lesbian, Gay, Bisexual, Trans and Intersex Persons in the 
Americas, OAS/Ser.L/V/II.rev.2 Doc. 36 12 November 2015, pp. 155, 
248.245 See more at: https://defensadelpublico.gob.ar/
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The Center for Legal and Social Studies (CELS), the 
Latin American Justice and Gender Team (ELA), the 
Women for Women Foundation (MxM) and the 
Foundation for the Development of Sustainable Policies 
(FUNDEPS) requested and presented a thematic 
hearing to the IACHR, which was held on November 
14, 2024246 in order to present information on the 
violation of human rights implied by the "situation of 
lack of protection in which women currently find 
themselves,  girls, adolescents and diversities in 
situations of violence in Argentina. In particular, we will 
refer to the setback experienced by policies aimed at 
addressing and eradicating gender-based violence and 
guaranteeing access to health services, especially 
sexual and reproductive health, in the first half of 2024." 
You can see here the presentation made in which all 
the public policies that have been eliminated, reduced 
or underfunded are exposed in detail to such an extent 
that their effects are non-existent, showing the synergy 
on the part of human rights and feminist organizations 
to denounce the situation of women and dissidents 
before international human rights organizations.

246 Audience available in: https://www.oas.org/es/cidh/sesiones/au-
diencia.asp?Hearing=3784
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The judicial language on the DDO. The 
UNS-TA case and the Dannan case247

Wendy Brown was critical of the role that the courts, 
and in particular the U.S. Supreme Court, ended up 
playing after Donald Trump's rise to power in 2016 
with respect to the interpretations given of the right to 
freedom of expression and the DDOs, as they 
strengthened an ultra-liberal interpretation of the 
right to freedom of expression.  embezzling the U.S. 
First Amendment248. In another text of his, one can 
read: "As neoliberal rationality has broadened and 
deepened, this abstract principle of securing 
personal liberty against the presumed coerciveness 
of political life (including, among others, the state) 
has developed in concrete ways

247 Emmanuel Danann, libertarian youtuber, to see more about it I suggest 
reading: The language of freedom by Flavio Lo Presti, in The Babel of hate. 
Politics of language on the antifascist front", with contributions from 
JacobiRoberto et al, García Luis Ignacio (Coord), Cuadernos de lenguas 
vivas 2, 1st edition, CABA, Biblioteca Nacional, 2021. Pp. 319-355.248 See 
especially the chapter: "Wedding cakes that speak and reproductive health 
centers that pray: religious freedom and freedom of expression in 
neoliberal jurisprudence", in: "In the ruins of neoliberalism. The Rise of 
Anti-Democratic Politics in the West, by Wendy Brown. pp. 171-
216.
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both in legislation and in popular discourse. It is broadly 
mobilized for the right to challenge norms of equality, 
tolerance, and inclusion in the name of freedom and 
choice" (2021:13). As already stated, ODOs are not 
expressly regulated in the Argentine legal system, 
however, this does not mean that the judicial filings that 
are made do not expose the expressions that enter into 
dispute that may constitute one of the expressions 
taken by the DDOs. We chose two cases, one is about 
DDO in higher education, which was litigated by the 
Legal Clinic of the MxM Foundation in the province of 
Tucumán, and the other is the confirmation of the 
sentence of contraventional conviction for discrimination 
and harassment against Emmanuel Dannan249, one of 
the influencers and think tank of LLA, against a woman 
who was a woman in the Faculty of Justice.

249 He is not the only LLA "influencer" who was denounced for the 
content of his speeches. Such is the case of Eduardo Prestofelippo, 
better known as "El Presto", or more recently the case of Daniel Parisini 
(a) "Gordo Dan" who was denounced by human rights organizations for 
the launch of "the forces of heaven" accompanied by a video with Nazi 
allusions, and also by FOPEA for harassment, discredit, stigmatization 
and dissemination of false news. Or Agustín Laje who was also 
denounced by human rights organizations for apology of State terrorism, 
when he said about the Mothers of Plaza de Mayo that: "these shitty old 
women are old daughters of bitches, who raised boys to kill and when 
those boys were killed they went to cry, the old daughters of bitches (...) 
They raised children to kill, to plant bombs, to kidnap, to torture, and with 
all justice they killed their children in all justice, because the best terrorist 
is the dead terrorist, the best terrorist is the dead terrorist." On 
December 13 of this year, 2 "trolls" were prosecuted for digital 
harassment and threats against Deputy Natalia Zaracho.
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On social networks in order only to show what are the 
limits and potentials of judicial languages in the face of 
DDOs and freedom of expression.

The "UNSTA" case: hate speech in higher 
education250On April 5, 2023, the Women's 
Advocacy Clinic of the Women x Women 
Foundation filed an amparo action against the 
Universidad del Norte Santo Tomás de Aquino in 
the province of Tucumán, to refrain from the 
issuance of the "Postgraduate Diploma - Bio-law: 
legal and medical problems251" for being contrary 
to the human rights of women and diversities" 
which fell to the Court Civil and Commercial 
Common of the VI Nomination of the Capital of 
Tucumán.The diploma in question was intended 
for the training of professionals in the fields of law 
and health and had among its pedagogical 
proposal in the "Module VI: Biolaw and the family, 
minors, women: Gender ideology. Gender 
dysphoria. Surrogacy. Prenatal adoption. Parental 
rights. Conscientious objection in education".

250 Judgment of the Civil and Commercial Court of the VI Nomination of the Capital 
Judicial Center of Tucumán: "Women for Women Foundation c/ University Santo 
Tomás de Aquino - Faculty of Legal, Political and Social Sciences s/ Amparo" File 
13/99/2023, of September 1, 2023251 The complete program of the diploma can be 
consulted here: https://www.unsta.edu.ar/juridicas/bioderecho-problematicas-
juridicas-y-eticas/
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Fundación MxM pointed out that, in particular, under 
the headings: "Gender Ideology and Gender 
Dysphoria" the right to equality and non-
discrimination, as well as the right to live a life free of 
violence, was violated and restricted. In particular, it 
was pointed out that "gender ideology" is an 
expression that is considered a DDO and typical of 
fundamentalism, according to human rights 
organizations (See what gender or anti-gender hate 
speech consists of). In addition, it was argued that 
the curricular proposal that included the expression 
"gender dysphoria" alluded to the pathologization 
that trans identities were subjected to when they 
were treated as a mental health pathology, a 
situation that the WHO finished modifying in 2018, 
after excluding it from the ICD-11 (International 
Classification of Diseases), and that even the IACHR 
welcomed the measure and recommended that 
States "depathologize trans and gender diverse 
identities"252.The Judge Civil and Commercial 
Jesús Abel Lafuente granted a precautionary 
measure to prevent the issuance of the module until 
the use of this terminology was definitively resolved. 
From the UNSTA, it was alleged that, in reference to

252 IACHR. Press Release No. 153 of 07/18/2018: "IACHR 
Welcomes WHO Change to Stop Considering Gender Identity as a 
Disorder." Available in: https://www.oas.org/es/cidh/prensa/comuni-
cados/2018/153.asp
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to the terminology used, that: "It describes that the 
concept of "gender ideology" is used by the plaintiff in 
the opposite sense to that alleged by the defendants 
and lists bibliography that develops the issue of gender 
ideology that cannot be associated without further ado 
as it is prejudicedly called "anti-rights". With regard to 
the term gender dysphoria, it considers that the plaintiff 
only attends to prejudices and not to reasons of a legal 
nature. It justifies that such terminology is widely used 
in abundant medical, bioethical, legal and philosophical 
bibliography." In the evidentiary framework of the 
amparo action, the INA-DI (National Institute against 
Discrimination) officiated in May 2023 reporting: "By 
virtue of the above, the discriminatory nature of the use 
of categories such as "gender ideology" and "gender 
dysphoria" has been developed and explained in this 
report, as part of a comprehensive strategy that allows 
society to be informed about the appearance of 
discriminatory phenomena that have been banished 
from our normative but that are not exempt from 
manifesting themselves in the public, political and 
cultural debate". In a similar vein, the Ministry of 
Women, Gender and Diversity and the Directorate of 
Sexual and Reproductive Health issued a report. It is 
important to compute that the first two agencies were 
closed by the libertarian government, and that the 
Directorate of Sexual Health is completely blurred and 
absent in its current function. On September 1, 2023, 
Judge Viviana Inés Gasparo-
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tti issued a judgment in which it resolved:II- "Not to 
make room for the Women for Women Foundation 
against the University of the North Santo Tomás de 
Aquino (UNSTA)." III- "To recommend to the defendant 
to take the necessary measures to avoid giving the 
content included in the Diploma a negative or 
pejorative content, respecting the constitutional and 
conventional framework in terms of gender 
perspective, and fundamentally respecting the dignity 
of the human person in the treatment of all issues." 
The ruling recognizes that there is a regulatory 
framework that: "incorporates the principle of equality 
and non-discrimination; a principle that has particular 
characteristics with respect to the protection of the 
rights of women and sexual minorities. Under these 
parameters, it can be stated that any activity that 
promotes openly discriminatory practices in violation of 
such norms would be reprehensible"But that "it does 
not appear that the contested postgraduate course, as 
proposed, is in itself a discriminatory activity and 
detrimental to the rights invoked by the plaintiff 
foundation". In order to decide that the academic 
discourses around the terms "gender ideology" and 
"gender dysphoria" are only "diverse theoretical 
opinions" and, therefore, do not constitute narratives of 
discrimination, it took into account the testimony of the 
four witnesses offered by the defendant, while it 
decided to omit the technical considerations made by 
INADI on why these expressions were not the same.
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They are considered discriminatory. On the other hand, 
it emphasizes that: "the activity in question is carried out 
within the scope of a university educational institution 
intended essentially for university professionals (...) It 
seems entirely reasonable then, that, given the 
essentially philosophical-political-legal-medical aspect 
of the issue, the debate should take place within a 
postgraduate program framed within bioethics. This is 
also true of the fact that the activity is carried out within 
a university institution of a professional nature, and the 
Higher Education Law itself recognizes the obligation to 
respect the worldviews and values declared in the 
statutes of private universities (art. 33)". The fact that a 
university is private and confessional does not exempt it 
from the obligations it has in the field of education with a 
perspective of human rights and gender equality, as 
expressed in the application, and which was not 
weighed in the judgment that we are now commenting 
on: "With respect to the confessional nature of the 
UNSTA, Higher Education includes according to Law 
26.206 "a) University Universities and Institutes,  state 
or private authorized, in accordance with the 
denomination established in Law No. 24,521". And in 
Article 11 it indicates that "the aims and objectives of 
the national education policy are: (...)c) To provide civic 
education committed to the ethical and democratic 
values of participation, freedom, solidarity, peaceful 
resolution of conflicts, respect for human rights, 
responsibility, honesty, value, and solidarity.
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lation and preservation of the natural and cultural 
heritage. To provide knowledge and promote values that 
strengthen the integral formation of responsible sexuality. 
(...)(v) To promote at all levels of education and in all 
forms of education the understanding of the concept of 
the elimination of all forms of discrimination." With 
respect to the private management of education and 
private educational institutions, Article 63 of the National 
Law of National Education No. 26,206 establishes that 
"the Catholic Church shall have the right to provide these 
services (...)b) Obligations: To comply with the 
regulations and guidelines of national and jurisdictional 
educational policy; to offer educational services that 
respond to the needs of the community; to provide all the 
necessary information for pedagogical supervision and 
accounting and labor control by the State." Regarding 
the institutional university commitments to gender 
equality, it is appropriate to bear in mind as part of the 
higher education policy with the eradication of inequality 
and discrimination based on gender, the Plenary 
Agreement of the National Interuniversity Council (CIN) 
No. 1076/19 regarding the implementation of the Law
27.499 also known as the "Micaela Law" and the formation of the 
Inter-institutional Table of the Programme for Gender Equality, 
made up of representatives of the agencies within the orbit of the 
Ministry of Science, Technology and Innovation, of all the 
institutions that make up the Inter-institutional Council of Science 
and Technology (CICYT) and with representation of the Ministry 
of Women, Gender and Diversity, including the CRUP (Council of 
Rectors of the University of Science, Technology and Innovation).
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Private Verses)"253.On the other hand, in the same 
judgment reference is made on the one hand to the 
principle of neutrality of contents: "The court is by 
nature impartial with respect to the philosophical and 
scientific debate that takes place in a university faculty 
if there is no concrete evidence that discriminatory 
acts and negative or exclusionary qualifications are 
actually being carried out. I understand that until this 
moment what is proposed is a training for 
professionals in an academic environment where 
issues will be addressed on which there is a debate 
not only in the country but in the world on the 
recognition of new rights of trans people." One of the 
problems in this case is that, in the face of a discourse 
that was denounced as discriminatory, the rules of 
discriminatory acts should also be applied. However, 
the burden of proof, for example, was never reversed. 
The evidentiary standard applied to the testimony 
consisted of "precisely showing the existence of 
diverse opinions from the areas of philosophy, 
psychiatry, medicine and law", demonstrating that 
there are "other academic opinions". The burden of 
proof was not reversed254 for UNSTA to demonstrate 
that the use of the expressions "gender ideology" and 
gender dysphoria as part of the training

253 The paragraphs correspond to pages 7 and 8 of the application 
for amparo, written by Soledad Deza.254 CSJN, "Pellicori, Liliana 
Silvia c/ Colegio Público de Abogados de la Capi-tal Federal s/ 
amparo", judgment of November 15, 2011.
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it was objective and reasonable, as well as the fact that 
it did not have the purpose of exposing as academic 
discourse theories that maliciously misinform about 
theoretical frameworks of gender or that pathologize 
trans people. The criterion of examination, in short, 
should have been much stricter, since both 
expressions are invariably associated with hateful 
discourses regarding the recognition of women's rights, 
and affective-sexual diversities constitute "suspect 
categories"255.Se also emphasized the freedom of 
education: "What has been stated so far highlights the 
importance of the content of the right to teach provided 
for in Article 14 of the CN. Such a right is understood in 
three senses: a) as the right of individuals to create 
educational establishments and provide education; b) 
as the right of teachers to exercise the profession as a 
particular case of the right to work; and c) as the right 
to express ideas freely, which can be understood as a 
limit to the State's intention to impose an official truth 
through education." In this regard, it is important to 
note that the "Inter-American Principles on Academic 
Freedom and University Autonomy"256 (IACHR, 
RELE, REDESCA, 2021:13)

255 "Sisnero, Mirtha Graciela y otros c/ Tadelva S.R.L. y otros s/ 
amparo" - S932 L XLVI. Full opinion available at 
http://www.mpf.gob.ar/dicta-menes/2013/256 IACHR, RELE, 
REDESCER: "Inter-American Principles on Academic Freedom and 
University Autonomy" Adopted by the Commission during the 182nd 
Regular Period of Sessions, held from December 6 to 17,



165

Anti-gender language: hate speech vs. freedom of expression

Academic freedom has an individual dimension, but 
also a social one, and "academic freedom expressly 
excludes any propaganda in favor of war or 
advocacy of hatred against any person or group of 
persons for any reason, including national, ethnic, 
racial, religious, sex, gender, gender identity, sexual 
orientation or any other that constitutes incitement to 
violence or any other illegal action" (Principle VII). In 
addition, Principle X Human Rights Education states 
that: "In view of international obligations on the right 
to human rights education and the elimination of all 
forms of discrimination, States must adopt 
measures, including national plans, to ensure that all 
persons are educated in human rights, in 
accordance with the American Convention on 
Human Rights and other applicable international 
instruments,  and that public and private educational 
institutions develop curricula and programs to 
guarantee education in human rights in an 
interdisciplinary manner and in all cycles of 
education with a perspective of gender equality and 
intersectionality, also guaranteeing comprehensive 
sex education." Just in case, educating in human 
rights and with a gender perspective is not an 
attempt by the State to impose "an official truth", it is 
an international obligation in

2021. Available in: https://www.oas.org/es/cidh/informes/pdfs/princi-
pios_libertad_academica.pdf
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human rights matters. "Understanding education from a 
legal approach requires understanding that it goes hand 
in hand with a certain conception of equality: equality as 
non-submission" (Ronconi, 2018:166). And "non-
submission" is not an individual sense of the one who 
receives education, but has a social and communal 
sense, a multiplying sense towards the society in which 
he is inserted. In 2020, the IACHR and the SRESCER 
published the "Report on Trans and Gender Diverse 
Persons and their Economic, Social, Cultural, and 
Environmental Rights"257 there: "The IACHR also 
stresses that the principle of equality and non-
discrimination must govern the education and training of 
all people, so it is necessary for the State to ensure that 
both public and private educational institutions do not 
discriminate or promote hate speech and intolerance 
against trans people. The Commission also underlines 
the importance and urgency of States ensuring that 
education systems incorporate the gender perspective 
(...)". (para. 166, emphasis added)The judgment quotes 
Roberto Gargarella to state that "he has noticed that, in 
a plural society, marked by the fact of disagreement, 
and composed of people identical in terms of their 
dignity, the decision on matters of common interest 
must be debated and resolved by all. Thus, in a 
democracy, the discussion about the Constitution and

257 IACHR/ESCER: "Thematic Report on Trans and Gender Diverse 
Persons and their Economic, Social, Cultural and Environmental 
Rights," OEA/Ser.L/V/II., Doc.239 of 08/07/2020.
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the principles underlying it must be the product of an 
egalitarian and inclusive conversation among all those 
potentially affected." Precisely, one of the least 
developed questions by judicial reasoning, or more 
opaque in this case, is that of the capacity to extend the 
damage that discriminatory discourse has when it 
occurs within the framework of education about the 
people or groups to whom the discriminatory discourse 
is directed. Because in addition to the fact that the 
discourse put into debate as a litigious issue – "gender 
ideology" and "gender dysphoria" within the academic 
field – has the pretensions and pretensions of a 
scientist, it is invested by the presumption of legitimacy 
that gives it one of the highest degrees of education to 
which a person can aspire in this country: the university 
academic degree. Postgraduate training is aimed at 
health and legal personnel. Let us think that, if 
professionals in the area of health seek specific training, 
it is very likely that it is due to the fact that in the field of 
their respective professions they have dealings with 
trans people, a population that in the majority not only 
does not reach the University, but as has already been 
said, have very fragile and precarious life paths so that 
in addition,  must endure being considered as people 
with mental or sick ailments by those who must assist 
them legally or in their health. For this reason, the 
sentence, which "recommends" to a university institution 
to avoid giving pejorative or negative content to 
postgraduate training, has little flavor.
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The "Dannan" case258 or trans people are not 
tuchisteThe sentence was handed down by Chamber 
III of the Chamber of Cases and Appeals in Criminal, 
Juvenile Criminal, Misdemeanor and Misdemeanor 
Matters, of the Autonomous City of Buenos Aires, 
composed of the judges: Luisa María Escrich, Patricia 
Ana Larocca and Judge Ignacio Mahiques on August 
22, 2024.La Chamber confirmed the sentence that had 
been imposed on "Dannan" in the first instance on 
March 19, 2024, and, in addition, partially granted the 
request of the Prosecutor's Office, which requested 
that he carry out preventive training in "discriminatory 
practices". The facts for which he was convicted in 
the first instance were that: "on March 31, 2023, at 
11:42 a.m., M. J. G., published on his Twitter profile 
(currently "X") @D., a photograph of A. A., and wrote: 
"if we do not pretend that this strange old man is a 
woman we may have legal problems". In that image, A. 
can be seen in front of a background decorated with 
the colors light blue, white and pink -flag of the trans 
collective-, and the following text added: "March 31 / 
Trans Visibility Day / Being a trans woman is a daily 
challenge, but it is also an opportunity to redefine and 
reinvent herself. The best happiness is to be able to

258 Chamber III of the Chamber of Cassation and Appeals in Criminal, 
Juvenile Criminal, Misdemeanor and Misdemeanor Matters: "G., M. J. 
SOBRE 71 TER - HARASSMENTDIGITAL". Case No. 39719/2023-3.
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to be authentic and live life as I really am." In the trial, 
moreover, the scope of the publication was proven up 
to, at least, the date on which the Area of 
Interdisciplinary Activities on Discriminatory Conduct of 
the MPF prepared its report: "hundreds of comments,
264,900 views, 900 retweets, 72 quotes, 4,897 likes, 
and 37 saves. This event was classified as 
constituting, in principle, the contravention of 
discrimination (art. 71 of the Civil Code)259". Based 
on this accusation, and after the holding of the oral 
and public trial, on March 12, 2024, the Judge of first 
instance resolved: "1. To sentence M. J. G., to the 
main sanction of three hundred fixed units of fine of

259 Law 1472, Contraventional Code of the Autonomous City of Buenos 
Aires, art. 71 "Discriminating - Anyone who discriminates against another 
for reasons of race, ethnicity, gender, sexual orientation, age, religion, 
ideology, opinion, nationality, physical characteristics, psychophysical, 
social, economic, labor condition or any other circumstance that implies 
exclusion, restriction or impairment of rights and guarantees recognized 
by the National Constitution #, the International Human Rights Treaties # 
or the Constitution of the Autonomous City of Buenos Aires #, is 
sanctioned with two (2) to ten (10) days of public utility work or one 
hundred and fifty-eight (158) seven hundred and ninety-three (793) fixed 
units of fine. Action dependent on private instance. When the conduct 
that is the subject of this is motivated by the fact that, due to his or her 
employment status, the person concerned is in contact with infected 
persons or cases known as suspicious of a contagious disease, or 
because his or her work is carried out or presumably takes place in 
spaces where he or she may have contact with "contagious" diseases, 
the sanctioned person must take an induction course related to such 
circumstances." Available: https://mpfciudad.gob.ar/storage/archi-
vos/10a602a4d322f95ab359f6afd3ef63f9.pdf
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effective compliance, to the accessory sanction consisting 
of the special instruction prohibiting the mention and/or 
reference to A.A., either with his current or former 
registered name, in any of his social networks (Facebook, 
TInstagram, YouTube and X —ex Twitter—) either 
through said and images for a period of twelve months 
and COSTS,  for being the author of the contravention of 
discriminating (articles 22, 23, 25, 26, 29 and 71 of the 
CC; and article 14 of the LPC). 2. 3. TO ISSUE AN 
OFFICIAL NOTICE to the company Google INC in order 
to order it to carry out search filters so that it can proceed 
with the de-indexing of the publication made by M. J. G., 
on March 31, 2023, which was the subject of grievance in 
this debate...". The defendant's technical defense 
appealed the sentence, expressing several "grievances":

1) According to his defense attorney, "Dannan's" role is
"generate awareness through humor and irony" 
(sic) on social networks. "Constituting an 
expression of a position in terms of humor, not 
mockery," he argued that: "He is a humor 
journalist who in such terms expresses his 
opinion in relation to gender and sexual diversity 
policies," and added that "... the conduct charged 
does not conform to the contravention of 
discrimination for which the accused is convicted, 
but constitutes a humorous way of expressing an 
opinion in relation to the subject".2) The accused 
acted without any intention of

or "plan" to harm, which is known in the
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language of the law as the absence of "malice".3) The conduct of 
his defendant is atypical since he maintains that he is the

has that Article 71 of the Contraventional Code of 
CABA does not raise the possibility of discriminating 
by digital means, and if it were typical, Article 71 
requires that certain results be met: "Thus, he 
dedicated himself to explaining why, in his opinion, 
such harmful result - demanded in the form of 
exclusion, restriction or impairment of constitutional 
rights and guarantees - was not accredited,  and 
mentioned, in this regard, that the conduct 
complained of should be analyzed only in relation to 
A. and not to a group in general. It emphasized, 
therefore, that the named had not suffered any 
affectation in her identity, since she herself had 
stated that she was very clear about it and had even 
continued with the process of issuing her DNI. With 
these premises, he concluded that "the damage is 
not verified, understanding them as exclusion, 
restriction or impairment - typical verbs".4) He stated 
that he was convicted of psychological violence
but they did not allow the victim to undergo an 
expert examination, "this situation should be 
understood as arbitrary", since "both the MPF and 
the Judge had to make every effort to try to prove 
a visible or plausible result of being used against 
G." 5) He invoked lack of consistency in the 
decision, arguing that

mentioning that he was accused of an act, but
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he ended up condemning it by others, in particular in 
this case he refers: 1) to the context: because March 
31 (Trans Day of Visibility) does not turn out to be a 
date of relevance for the accused, but that date was 
used to "expand the accusation of damages to the 
alleged trans collective" when he was not part of the 
prosecutor's accusation nor was he the injured 
individual,  and 2) to the previous experiences of the 
victim, which, despite being painful, were neither the 
responsibility of the accused nor known to him, and 
in any case he considers that they were attributed to 
him.6) He was aggrieved by "arbitrariness due to 
erroneous application of the

of the rules of sound criticism." considered that the victim's 
statements had been evaluated in fragment and isolation 
in "so far as she would have been clear in stating that she 
did not initiate this process because she had suffered 
discrimination, but because of the use of her image" (...) 
“… in order to force the applicability of the type and to be 
'politically correct', [the judge] makes a maneuver where, 
based on the alleged naturalization of the discrimination 
that the group normally suffers, she presumes, interprets 
and deduces that A. is also naturalizing the apparent 
discrimination suffered." He questioned the alleged harm 
of his conduct on the victim and also "objected to the 
assessment, in the judgment, of quotations and sources 
that he called "of doubtful scientificity" (sic), and criticized 
the allusions to the Yogyakarta Principles, which he 
classified as an "unconstitutional source".
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7) He was aggrieved by: "The refusal to produce tests
on gender identity" (sic). "The point to be discussed 
lies in the ontological approach to things and facts. 
We consider that G. did not lie when he 
surreptitiously affirmed that A. A. is not a woman. Is it 
worth asking then, does the fact of perceiving herself 
as such make her a woman? Is it a trans woman? 
Because the post refers to the fact that she is not a 
woman, not a trans woman and in fact A., defines 
herself as a trans girl, she never said woman or girl. 
her identity is a trans woman. If the law forced us to 
treat her as a WOMAN, it would be real 
discrimination in her true condition. She is a trans 
woman, not a woman, and biologically she is 
masculine, as she herself has asserted when she 
says that she is TRANS. And in fact he mentioned 
that he is looking at how to access the new 
techniques of operations and others precisely to 
leave his masculine condition." He wanted to 
analyze "the limits and scope of this constructive 
self-perception of a reality that is far from being 
objective", he questioned the scope of the 
recognition of the "... identity and sex of someone by 
the mere fact that the person says that he or she is 
or that he or she perceives himself or herself as this 
or that way of life", and compared the case of gender 
identity with the possibility that people can identify 
with another animal species, or perceive themselves 
as of a different age. In this way, he said: "We do not 
deny the possibility that there are people who really
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they have a body that does not match their 
psychic, emotional, intellectual, volitional and 
bonding structure. And that is respected. But 
common sense, objective sense, biological sense 
cry out to us to have to make sure of this 
situation, under penalty of being swindled as 
citizens in our good faith in our coexistence." In 
this line, the appellant was again aggrieved by the 
denial of the expert evidence offered, since this 
would be one of the extremes that they would 
have tried to clarify through it, and finally 
expressed: "The significance of this analysis is to 
highlight that G., as he also stated, really 
intended to criticize the system, to criticize the 
application of this gender identity law that can 
lend itself to situations such as those described ut 
supra and even more absurd,  as is actually 
happening in the world, but not the intention to 
harm, impair or affect A.A. in any way." 8) Lack of 
objectivity of the Prosecutor and the witness Ra-

chid: In the case of the prosecutor for having 
held the beginning of the debate on March 8 
and in the case of the expert witness Rachid 
because she had taken the case "as against 
herself" and exemplified in the statements of 
the witness: "... it is the word that is historically 
used internationally to: to offend us, to insult us, 
to attack us, to humiliate us, to ridicule us...".
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For its part, the Prosecutor's Office was also aggrieved 
that in the first instance they had not ordered the accused 
as an accessory sanction to carry out training workshops 
on sexual diversity, as a measure of re-education of the 
accused, as he had requested. The Defense on this 
request, stated that: "the prosecutor considers that what 
would be achieved through the imposition of the 
workshops in question is to achieve the re-education of 
the convicted person and at the same time guarantee the 
non-repetition of his behavior. It is wrong because G. 
never discriminated, never had the intention of harming 
or discriminating, his comment never pointed directly at 
A., but pointed - we repeat - to the judicial system by 
which a person can be persecuted and even convicted, 
for thinking differently and communicating it". On each 
grievance, the Chamber resolved:Regarding the absence 
of "malice" or intent to harm: the first thing that the Court 
highlights is that the attempt to "generate humorous 
content" was made at the expense of A.A., "who was 
mocked and ridiculed for her gender identity and her 
appearance or gender expression. The fact that certain 
people may consider such a publication as "funny" or 
"funny" does not change what has been pointed out, 
because that is precisely the meaning of a joke: to laugh 
at someone." Quoting the CIDH260 he stressed that: 
"one of the most important ways in which he

260 IACHR, Report on Trans and Gender Diverse Persons and their Economic, 
Social, Cultural, and Environmental Rights, OEA/Ser.L/V/II/ Doc.239/20
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common to exercise verbal, symbolic and psychological 
violence against trans people the malicious or deliberate 
use of pronouns, nouns and adjectives of a gender other 
than the one with which a trans person identifies to refer 
to him or her (a violent practice that in English is called 
misgendering). This is a type of violence that is 
exercised in order to humiliate and outrage a person 
based on their gender identity or expression." There is 
no doubt about the meaning of the deliberate choice 
made by the defendant of the words "old" and "rare" in 
the masculine gender "because G. knew A.'s gender 
identity (it emerges from the publication that he himself 
shared) and, even so, he referred to it in the indicated 
way." The history – and the present – of discrimination 
against this group of people has consolidated a truly 
structural inequality, and it is enough to measure it, even 
minimally, to know that to qualify a transgender person 
as "weird", in a clear allusion to their gender identity and 
appearance or expression, has an inseparable 
background from that context. The concept of "rarity" 
depends on the establishment of a prior standard of 
"normality" – in this case, the dominant cis-binarism that 
is intended to be hierarchized, through humiliation – 
which, embodied in discriminatory acts, is not consistent 
with the exercise and enjoyment of sexuality and identity 
in a liberal key, as constituent elements of a very 
personal sphere of self-determination and intimacy".

of August 7, 2020, page 30.
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The defendant was fully aware of the anti-discrimination 
legal protection of trans people, which is why he 
published: "if we do not pretend that this strange old man 
is a woman, we may have legal problems" and the Court 
assessed that "the publication itself makes it clear that G. 
was perfectly aware of the illicit nature of his expressions 
and their possible consequences". Since he was perfectly 
aware of the scope of his expressions and the illegality of 
them, the grievance of absence of intent or intention to 
harm cannot succeed. With respect to the grievances of 
lack of typicity, harmfulness and arbitrariness due to 
erroneous application of the rules of sound criticism: The 
chamber decided to deal with grievances 3, 4 and 5 
together because they are related to each other, the first 
thing that the chamber established is that the means 
used to discriminate does not constitute the type of 
unlawful,  since, just as art. 71 of the CC "does not 
provide for this specific possibility, it does not refer to any 
other means in particular. This is precisely due to the fact 
that the contravention of discrimination can be configured 
under different modalities, so that "the action may be 
committed verbally, in writing or graphically, or through 
any means of fact and, in short, any manifestation of will 
that implies an effective affectation of some very personal 
right of the passive subject261 (...)". With respect to the 
injury, the Chamber takes several passages from

261 Morosi, Guillermo E. H. and RUA, Gonzalo S., Código 
Contravencional de la Ciudad de Buenos Aires. Commented and 
Annotated, Abeledo Perrot, BuenosAires, 2010, p. 342
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the victim's statement where she narrates how she 
discovered that she was a trans person, how that discovery 
had occurred late because she was always afraid of her 
family environment, her father, and social discrimination, 
and finally when she decided to assume her identity "this" 
happened to her, "when clarifying what she meant by "this", 
she said: "And well, this is to receive this attack like this,  
for free, because I don't even know the person...". She said 
she felt very bad and when she read what the defendant 
put on the networks after being warned by a friend, she 
said: "Yes, yes, too, that is, making fun of 'weird old man' 
(...) Obviously, I felt very bad because... As I say, it is very 
difficult for me to show myself as I want to be. I'm trying to 
make it visible, and once I make it visible, someone comes 
and uses it against me, and obviously as a joke. And he is 
not holding on to an action of mine or anything, but he 
simply grabbed my image like that because he wanted to 
and no one knows me (...) But well, he used my image to 
use it against me, making this comment that clearly, I think, 
you know with the followers you have and the content that 
your account has, it is obvious that they are going to throw 
it against me, that, well, that's how it was (...) I don't know if 
it's taken as a threat, but it does affect my day-to-day life. I 
mean, you read that and you go out and you don't know if 
you come across any of those followers on the street who 
want to do something to you..."The sentence highlights the 
victim's statements: "Maybe there you can see it as 
exaggerated by saying well, he put 'weird old man', which 
maybe he doesn't have to say, but that gives people 
comment (...) I don't mess with anyone, and besides they 
are not even talking about a fact that I
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Did. It's just to exist, because they don't like it. If I were a capable 
trans hegemon who doesn't mind him, but since that's how I am, 
they attack me that way, with comparisons and mockery and a lot 
of things (...) that's where my image was used, it's not that they 
grabbed an act that I did and they said well, they're scrutinizing 
me because you did this. They grabbed my image and they didn't 
like it because I am... Because I'm already 40 years old, because 
I don't have the surgeries, I don't know, they thought it was 
ridiculous for a person to be trans because they didn't have the 
means to be trans, right? Right there it is mentioned that I wore a 
cheap wig and what do I know. In many comments he makes he 
says: 'they are accusing me for not recognizing as a woman a 
guy who wears a cheap wig'. In other words, if I don't have the 
means, my gender identity doesn't matter." The harm it caused to 
the victim arises from her own story, in a clear way, it does not 
refer only to an inappropriate use of her image but to the 
mockery of what in her particular case took her many years, to 
appropriate her own identity: "by mocking her in a social network 
with such transcendence, G., violated her right to live a life free 
of violence,  aggression or humiliation, which in turn impacted on 
his dignity and caused him emotional damage. The named 
woman gave an account of this by explaining that the post made 
her feel bad, that it led her to delete her photo out of shame, and 
that being subjected to so much exposure generated concerns in 
her day-to-day life (for example, when going out on the street), 
as well as by expressing that she decided to denounce the 
accused with the expectation that she would be respected as a 
person. Precisely, he said: "No, I deleted it.
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In fact, mostly, when things like this happen, like I am thrown 
back and I am embarrassed that my photo is seen, then I delete 
everything. I deleted it for that fact, I left it only on Twitter. But... 
It's like I tell you: show something and let everyone make fun of 
it... You don't want anyone else to see it. (…) It's hard for me to 
go out on the street, to be calm without anyone saying anything 
to you. And on top of that, add this thing of thinking all the time 
that no follower appears, and apart from making you relive just 
that and knowing that there are people who are going to get 
angry like you are. I, in fact, haven't even left my house for a long 
time (...) And although I didn't meditate, so to speak, it kind of 
gets depressed, it brings you down, because imagine that you 
are celebrating your identity, showing yourself, and someone 
comes and throws back everything you feel, what you think. 
Apart from without empathy, without knowing you..."The 
Chamber recognizes that the judge of first instance was right to 
reject the request for psychiatric expertise on the victim, not only 
because they would violate the rights of the victim -revictimizing- 
but also because they are unnecessary to prove the damage, 
since the feelings that she refers to having felt "are feelings or 
sensations identifiable and recognizable to any person,  and, 
therefore, nothing prevents them from being accredited with 
evidence outside psychiatry or psychology. Therefore, the judge 
of the lower court is right to conclude that it would be 
unreasonable – or even a violation of rights – to subject a victim 
to medical scrutiny under these conditions." Finally, it also 
dismisses the grievance regarding the citations chosen by the 
judge of first instance to illustrate the
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Its ruling (DS) and the Yogyakarta Principles, since 
neither constitute the "main arguments for 
condemnation". On the grievance of affectation of the 
principle of congruence: It did not succeed either. The 
Chamber held that there was no violation of the right 
of defense, and that Dannan was convicted for the 
same acts for which he was accused. That the 
references he makes about the affectation of the 
"group of trans people" or the previous sufferings of 
the victim, are part of the file and were also discussed 
during the oral debate: "Certainly (...) this history of 
exclusion, impairment, invisibilization and violence 
registered by the group is what justifies that gender 
identity is expressly provided for as a pretext for 
discrimination in article 71 of the Contraventional 
Code, and, therefore, its assessment in the judgment 
is pertinent and even unavoidable to fully analyze the 
situation of A. It should also not be lost sight of the 
fact that both this history and the life experiences of 
the victim were elements brought into consideration in 
the debate - an opportunity prior to the sentence in 
which the accused had the opportunity to defend 
himself - and that they were evaluated to frame the 
episode and thus explain its harmful impact. However, 
this contextualization in no way implies that G. has 
been held responsible – much less condemned – for 
these antecedents. In the same sense, and despite 
the fact that the accused does not recognize it, the 
designation of March 31 as the day of the
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trans visibility is an element that emerges from A.'s photo, 
which is the one that was later shared by G., (...) “… A., 
recognized herself in the photograph of the publication 
she made that same day, hours earlier, in 
commemoration of the day of trans visibility. Finally, she 
stressed that for years she had identified as a trans 
woman and that G.'s actions were humiliating, denigrating 
and discriminatory towards her and the entire trans 
community" (...) With the de-cryptographic panorama, it is 
not apparent how the assessment of these issues in the 
sentence would have been "surprising." On the grievance 
that the expressions made by the accused would be 
protected by freedom of expression: Here the chamber is 
going to carry out, as did the judge of first instance, a 
weighing of the human rights at stake, on the side of the 
victim: the right to equality, to non-discrimination, the right 
to preserve his honor and dignity,  and the right to live a 
life free of violence, and on the defendant's side the right 
to freedom of expression, by criticizing the application of 
a national law (the gender identity law). On the one hand, 
it considered that freedom of expression is a human right 
of great relevance and protection within democratic 
systems, highlighted its individual and social function, but 
also that it is not an absolute right and that it admits 
limitations and restrictions that are regulated in the 
regulations and international interpretations themselves. 
Next, it is asked whether the restriction applied to the 
freedom of expression of the accused is justified or not. 
Following the model of proportionality that is in-
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In the inter-American system, it was analyzed whether 
the parameters were met that: "1) limitations must be 
established by laws drafted in a clear and precise 
manner; 2) the limitations must be aimed at achieving 
the imperative objectives authorized by the American 
Convention; and 3) the limitations must be necessary in 
a democratic society for the achievement of the 
objective they pursue, strictly proportional to the 
purpose they seek, and suitable to achieve that 
objective"Thus, the restriction imposed meets the first 
requirement because it is expressly contemplated in 
art. 71 of the Civil Code, as well as the second, since 
the restriction meets the objective that other human 
rights such as equality,  to honor, dignity and non-
discrimination and the right to live a life free of violence, 
all objectives and purposes contemplated by the ACHR 
and finally the sanction applied is reasonable and 
proportional, since it is a contraventional (non-criminal) 
sanction consisting of a fine and failure to mention the 
victim for a period of 12 months. On the other hand, the 
victim is an ordinary citizen, not a public official, so the 
protection of her honor and dignity does not appear 
"attenuated" or subject to a lower threshold of 
protection. With respect to the fact that the defendant's 
speech could be a specially protected speech because 
it is a speech that expresses an opinion on a matter of 
public interest such as the gender identity law and its 
application, this interpretation was rejected as it 
constituted a discriminatory act.
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This is how María Rachid is quoted and her opinion on 
the matter to illustrate this topic: "When we speak of 
'arbitrary' in discriminatory matters, we mean that it does 
not have a legitimate interest, it has no objective reason. 
When we talk about this, we mean that it does not find 
that objective reason crystallized socially, through laws, 
for example. We are not referring to subjective reasons 
or personal opinions regarding a certain subject, but to 
objective reasons. And even if it finds them (...), even if 
there were some legitimate interest, in order for it not to 
be hate speech, it must be proven that the way in which 
that legitimate interest is expressed with respect to the 
injury and the infringement of rights that it is causing is 
proportionate, or that there was no other way for that 
legitimate interest. Even if someone could defend some 
legitimate interest behind this publication, it would have 
to be proportionate and there would have to be no other 
way to express that legitimate interest." And it goes on 
to argue that "the right to express an opinion, even if it is 
linked to the implementation of a law – a matter that 
could be considered "of public interest" – does not 
entitle a person to be harmed by means of 
discrimination." In addition, she ponders the difficulty of 
the victim to be able to defend herself in the digital 
sphere, while the accused is a recognized figure, and 
with many followers, she is not: "It is precisely that, one 
of the revealing aspects of this abuse in the exercise of 
the law is the marked difference in the reach to the 
public that the people involved have. In the face of the 
ridicule received, the helplessness of
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A. was obvious: not being a recognized figure, he was deprived 
of any scope or arrival that would allow him to defend himself 
against G., and the massiveness of his audience. Thus, it must 
be recognized that the conviction handed down in this case does 
not limit the possibility of criticizing – satirically or not – the 
implementation of a rule, but rather sanctions the attack directly 
directed at A.A., who was the object of ridicule before thousands 
of users. It is clear that G. could make his criticism or express his 
opinion without incurring the humiliation of a person who is not 
publicly recognized, and that he had limited himself to publishing 
a photo of himself in order to celebrate his identity and the day of 
trans visibility. Based on this circumstance, the tenor of his 
statements becomes unjustified, and, at the same time, the 
restriction of his right to freedom of expression seems 
proportional and reasonable".5) On the grievance of "not allowing 
the production of evidence on gender identity": With regard to 
this grievance, the Chamber observes that it exceeds the subject 
matter of the process,  in addition to the fact that it is already 
defined by law. However, the Chamber observes that the 
defense's approach is due to confusion around the terms: 
biological sex, gender identity and gender expression, which are 
not only not equivalent, but can also be separated from each 
other, which is why the defense raises the issue of "self-
perception of an animal species or of another age". It was stated 
that according to Law 26.743: "gender identity is understood as 
the internal and individual experience of gender as each person 
feels it, which may or may not correspond to the sex assigned at 
the time of birth, including the personal experience of the body." 
That
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internal and individual experience, or "self-perception", 
binds the rest of society because it gives content to the 
dignified treatment that must be given in favor of each 
person, and that includes the chosen first name and 
the type of names that are used to refer to it. The 
Gender Identity Law does not oblige people to 
"perceive" others in any way, but it does require the 
externalization of dignified treatment devoid of 
discrimination. And it is precisely there where the 
accused committed a misconduct." (emphasis 
added)And it is that the defense's approach is 
understood, insofar as it has already been mentioned 
at the beginning of this work, libertarians believe that 
respecting gender identity is a state imposition that 
restricts their freedom to impose gender and 
expressions of it on people in accordance with the sex 
that was attributed to them at birth. That is why it also 
raises the issue of "abuses" of self-perception and 
insists on expert reports in this regard, both topics that 
have been flatly rejected by the Chamber, while in the 
case it is not in dispute whether the victim is a trans 
person, nor does it explain how the existence of cases 
of abuse of rights would be related to the discrimination 
and humiliation to which the victim was subjected." In 
the face of the Defense's insistence on the production 
of medical or expert evidence aimed at "accrediting the 
identity" of A., we cannot fail to observe that this type of 
practice was pointed out as violent and stigmatizing. In 
short, on the basis of what element does the
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Could one doubt that inner experience that leads A. to be 
a woman? Especially in a context such as the present 
one, stripped of any evidence related to those "abuses" to 
which the appellant referred. In this regard, it has been 
said: "Transvestites and all trans people have been – and 
continue to be, despite the Gender Identity Law – a 
scrutinized species, the object of analysis and 
examination by experts declared as such by the State, 
particularly in contexts of recognition of their gender 
identity. Violence exerted, violence experienced, violence 
that leaves traces, and of which we must be careful even 
in a report like this. By regulation and/or practice, the 
State has sponsored expert examinations to determine 
who knows what in the physical, psychological and 
chemical constitution of the persons who authorize or 
challenge the exercise of a right, personal self-
identification, the ways of dressing, speaking or circulating 
in public space. (…) These tests and expertise are rarely 
required of cis people, that is, people who are not trans: 
What does it mean to account for masculinity or 
femininity? What does it mean to show coherence 
between physiological, hormonal, psychological, relational 
aspects? Who could? What does coherence mean here? 
(…) The experiences of the interviewees who have 
requested the recognition of their gender identity from a 
judicial or health authority, prior to the 2012 law, and even 
later, coincide in pointing out the feeling of impotence and 
helplessness in the face of the gaze, discourse and 
'professional' techniques: that which appears to be based 
on knowledge, expertise, with a logic
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impersonal and instrumental, it is subjectively 
experienced as painful, uncomfortable and unnecessary 
violence. Hence, the text of the 2012 law stresses that it 
is not necessary to go through courts (legal, medical, 
psychological, social workers) to access rights and the 
means to exercise them (for example, 
treatments)"262.Finally, with respect to the grievances of 
lack of objectivity of the prosecutor of first instance and 
the witness María Rachid,  both were dismissed. In the 
case of the prosecutor, because beyond the fact that she 
has expressed joy that the debate against the accused 
began on March 8: "it is not apparent that these 
expressions have preceded an unreasonable or 
impeachable action on her part, nor that they have 
translated into a concrete animosity against the 
accused." In the case of the expert witness, the Chamber 
observed: "What is noticed, in reality, is that the Defense 
did not agree with the reading that the named made of 
the case; but this does not imply that the latter has 
declared, in its role as an expert, with an offensive "lack 
of objectivity". This, without losing sight of the fact that 
the appellant also had the possibility of summoning 
witnesses versed in the matter to dispute Rachid's point 
of view, and endorse her own theory of the case, which 
did not happen." In addition, I also appreciate that María 
Ra-chid's testimony was not a decisive testimony.

262 Radi, Blas and Pecheny, Mario, "Transvestites, transsexual 
women and tribunes: doing justice in the Autonomous City of Buenos 
Aires", Editorial Jusbai-res, 2018, pages 42/45).
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Training as a sanction: With regard to the sentence 
imposed, with regard to the amount of the fine, it was 
confirmed, as well as the accessory sanction of the 
prohibition of referring to the victim on his social networks. 
What was modified with regard to the sanction is that the 
Chamber granted the request of the prosecution that the 
accused should be trained against discrimination and 
sexual affective diversity. In the first instance sentence, the 
judge did not consider it necessary, given that since the 
defendant had voluntarily deleted the post from his social 
network after listening to the victim in the oral debate, for 
her he had understood the "strength of his words and the 
scope they have in the lives of his followers and the impact 
they can have on vulnerable people." The Chamber, 
however, observed that the arguments of the Prosecutor's 
Office were correct because: "far from being capricious, the 
task of the sanction comprising an instance of training and 
learning obeys the preventive-special purpose of the 
penalty. In the face of a phenomenon of similar magnitude 
such as discrimination on the basis of gender, the adoption 
of measures aimed at raising awareness among citizens 
about the problem seems appropriate and reasonable in 
order to dispel it, collaborating, at least, with the work of 
preventing the people found responsible for this type of act 
from incurring them again. In line with the above, it makes 
perfect sense that the Law against Discrimination 
establishes that "the conviction for discrimination, both in 
individual and collective proceedings,
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must contain measures to sensitize, train and raise 
awareness of the person responsible for the discriminatory 
act" (art. 16, Law 5261). Among the suggested 
alternatives, inc. A of that regulation expressly refers to 
attendance at courses and workshops on the subject." 
They also observed that when the defendant deleted the 
post, he did not actually do so because he was sensitive 
to the victim's account of discrimination, but because he 
understood that it bothered him that he used his image, so 
it was clear that until now he did not understand the 
implications of his discriminatory act. Despite this, they 
also noted that the Prosecutor's Office requested that the 
accused attend two workshops, and the contraventional 
law itself establishes as a sanctioning limit, in addition to 
the main penalty, up to two more accessory sanctions, 
(art. 23 of Law 1472 CABA) and it should be remembered 
that the accessory measure of prohibiting the accused 
from mentioning the victim in his networks had already 
been issued in the first instance. For this reason, it was 
ordered that he attend only one training workshop, that of 
"Training in the Prevention of Discriminatory Practices".
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The President of Argentina closes his official speeches 
by appealing to the company of "The Forces of 
Heaven". That same name is given to the political 
group La Libertad Avanza (LLA), made up of a mix of 
national officials, legislators and influencers of the 
ruling party on social networks. At the launch ceremony 
of this space of militant youth they claimed to be "the 
armed wing of La Libertad Avanza", while the speakers 
boasted of promoting the anti-progressive and anti-
feminist agenda. Meanwhile, on a daily basis in 
Argentina, sexist, transphobic, xenophobic and racist 
discourses and behaviors have exploded in the last 12 
months as expressions of freedom. Following Wendy 
Brown, we agree that, in the times of this "Frankenstein 
of neoliberalism"263, the language of rights and the 
banner of freedom of expression have become the 
grammar with which neoliberal reason challenges 
democratic commitments to equality, social justice and 
inclusion. We are concerned about being trapped by 
trivial discussions about freedoms because we agree 
with the author that "When the sphere is expanded,

263 Brown W. "Frankenstein of Neoliberalism: Authoritarian Freedom in 
the "Democracies" of the Twenty-First Century." Cuadernos de Filosofía 
Latinoamericana. ISSN:0120-8462 | e-ISSN: 2500-5375 | DOI: 
https://doi.org/10.15332/25005375Vol. 42 No. 124 | January-June 2021
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When opposition to restriction and regulation 
becomes a fundamental and universal principle, when 
the social is degraded and the political is demonized, 
the individual animus and the historical powers of 
white male dominance are unleashed and legitimized. 
No one owes anything to anyone, nor does he have 
the right to restrict anything to anyone; equality, as 
Hayek (1960) bluntly stated, is nothing more than the 
language of envy." Capturing hate speech for 
censorship may be counterproductive. Focusing these 
narratives from the perspective of criminal law will 
probably increase violence even more. Naturalizing 
messages that fuel inequality will surely facilitate 
exclusion. Ignoring the damage caused by anti-
gender language is weakening our democracies. Let 
the rights we were able to obtain be eternal, then. But 
for this to happen, we must keep in mind at every step 
that our freedom and our autonomy are – as they 
have been historically and in this "libertarian" context 
even more so – besieged by neoconservatisms that 
seek to reverse our conquests and build a world 
where gender equality has no place.
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