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The  provinces  in  which  legal  actions  have  been  filed  include  Buenos  

Aires,  Córdoba,  Tucumán,  Salta,  Chaco,  Santa  Fe,  Entre  Ríos,  San  Luis,  

Mendoza,  Corrientes,  Chubut,  La  Pampa  and  San  Juan.  Most  of  these  

actions  have  been  amparos  and  declaratory  actions  of  unconstitutionality.  

On  the  one  hand,  the  former  are  petitions  intended  to  protect  the  

fundamental  rights  of  individuals  that  are  violated  or  threatened  by  certain  

situations.  On  the  other  hand,  declaratory  actions  of  unconstitutionality  
seek  to  obtain  a  merely  declaratory  judgment,  to  put  an  end  to  a  state  of  

uncertainty  about  the  existence,  scope  or  modality  of  a  legal  relationship,  

whenever  this  lack  of  certainty  could  cause  harm  or  injury.

On  December  30,  2020,  the  Argentine  National  Congress  passed  the  

Voluntary  Interruption  of  Pregnancy  (IVE)  Law  27,610,  which  establishes  

the  right  of  women  and  people  with  the  capacity  to  bear  children  to  access  

the  interruption  of  their  pregnancy  up  to  the  14th  week  of  gestation.  This  

Law  has  been  understood  as  a  milestone  for  reproductive  rights  and  

public  health  since  it  has  symbolized  the  triumph  of  social  mobilization  

and  has  served  as  inspiration  for  the  progressive  decriminalization  of  

abortion  in  other  Latin  American  countries.

Since  its  enactment,  the  law  has  been  the  subject  of  various  legal  actions  

seeking  to  reverse  it  and,  in  some  cases,  its  preventive  suspension  has  

been  requested.  As  of  the  closing  date  of  this  report,  at  least  36  legal  

actions  have  been  filed  by  activists,  political  parties  and  civil  organizations.  

Of  these  lawsuits,  27  have  been  filed  in  the  federal  jurisdiction  and  11  in  

the  provincial  jurisdiction.

Introduction
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In  doing  so,  we  seek  to  question  the  most  common  legal  narratives,  

identifying  their  potential  weaknesses  and  inconsistencies  in  relation  to  
the  framework  of  International  Human  Rights  Law  (IHRL),  the  regulatory  

framework  of  Argentina,  some  similar  experiences  and  debates  in  

comparative  law  and,  in  some  cases,  more  recent  evidence.  The  critical  

analysis  of  the  most  commonly  used  arguments  in  the  lawsuits  aims  to  

anticipate  their  poor  prospects  for  success  and  to  strengthen  the  human  

rights  legal  foundation  on  which  the  law  is  based.

The  document  is  divided  into  the  following  sections.  First,  a  brief  

exposition  of  the  historical  and  legal  framework  that  led  to  the  sanction  

of  the  law  is  made.  Second,  the  main  arguments  used  in  these  actions  

by  the  groups  of  plaintiffs  are  analyzed,  identifying  4  main  narratives  

that  include  arguments  related  to:  1)  the  protection  of  the  life  of  the  fetus  

under  IHL;  2)  the  protection  of  women  and  other  people  with  the  capacity  

to  bear  children;  3)  the  instrumentalization  and  undervaluation  of  women  

and  the  denial  of  abortion  as  a  human  right;  4)  the  autonomy  of  health  

care  institutions  and  the  rights  of  health  professionals;  and  5)  the  use  of  

sources  of  authority  based  on  science  and  religion.  Third,  the  situation  of  

the  legal  actions  initiated  against  the  law  is  analyzed,  its  current  status  

and  the  procedural  arguments  that  have  been  used  to  justify  the  law.

In  this  context,  the  purpose  of  this  document  is  to  generate  a  reflection  

on  the  main  lines  of  argument  used  in  the  lawsuits  that  have  been  filed  

to  challenge  Law  27,610,  as  well  as  in  the  judicial  decisions  that  have  

defined  them.  To  do  so,  we  critically  analyze  the  main  arguments  and  

sources  used,  with  the  purpose  of  identifying  and  grouping  the  trends.

current  to  the  actor.

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation
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to  admit  or  reject  them.  Likewise,  the  application  and  use  
of  precautionary  measures  and  the  arguments  related  to  
Argentine  federalism  are  discussed  in  depth.  Finally,  
conclusions  are  presented  highlighting  the  importance  of  
the  analysis  for  the  Argentine  panorama  and  its  potential  
regional  relevance.

Legal  abortion  in  the  courts
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For  years,  criminal  law  scholars  have  argued  about  the  meaning  and  

scope  of  the  second  paragraph  of  article  86.  Some  argued  that  the  

paragraph  requires  two  cumulative  requirements:  that  the  woman  must  

have  a  psychosocial  disability  (an  idiot  or  insane  person)  and  that  she  

must  have  been  the  victim  of  rape  (an  indecent  assault).  Thus,  the  Code  

would  not  permit  abortion  if  the  pregnancy  were  the  result  of  rape  of  a  

woman  without  mental  illness.1  Others  pointed  out  that,  on  the  contrary,  

the  Code  permits  abortion  in  the  case  of  rape  regardless  of  the  victim's  

capacity.2

Prior  to  the  law  being  passed,  the  Argentine  Penal  Code  of  1921  

established  a  system  of  abortion  permitted  only  for  certain  reasons.  

Article  86  provided  for  the  non-punishability  of  abortion  “if  it  has  been  

carried  out  in  order  to  avoid  a  danger  to  the  life  or  health  of  the  mother  

and  if  this  danger  cannot  be  avoided  by  other  means”  (Article  86.1)  or  

when  “the  pregnancy  results  from  rape  or  an  indecent  assault  committed  

against  an  idiot  or  insane  woman”  (Article  86.2).

1.1  The  situation  of  abortion  in  Argentina  
before  Law  27.610

Silvina  Ramos,  Paola  Bergallo,  Mariana  Romero  and  Jimena  Arias  Feijoó,  
Access  to  abortion  permitted  by  law:  a  pending  issue  in  human  rights  policy  
in  Argentina,  CELS,  Human  Rights  in  Argentina  Report  2009,  pp.  468-9.  
(Explaining  that  “[i]t  is  argued,  without  foundation  and  with  an  erroneous  
reading  of  the  text  of  the  article,  that  the  permission  only  extends  to  raped  
women  who  suffer  from  a  mental  disability.  This  restrictive  interpretation  
lacks  support  in  the  text.)

13

2  Ferrante,  M  (2011).  On  the  permissiveness  of  Argentine  criminal  law  in  
the  case  of  abortion,  Abortion  and  reproductive  justice  (Bergallo,  P.  comp.).

1  Nuñez,  R.  (1976).  Treatise  on  Criminal  Law,  Volume  II.  Lerner.
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,

In  this  case,  the  mother  of  a  15-year-old  girl  appealed  to  the  courts  to  

allow  her  daughter  to  have  an  abortion  after  being  raped  by  her  stepfather.  

Her  claim  was  rejected  in  the  first  and  second  instances  and,  when  the  

young  woman  was  20  weeks  pregnant,  the  Superior  Court  of  Justice  

(TSJ)  of  the  province  intervened  and  classified  the  case  as  one  of  the  

cases  of  non-punishable  abortion  under  article  86  of  the  Argentine  Penal  

Code  and  allowed  the  abortion  to  be  performed.  After  the  TSJ  ruling,  the  

Deputy  General  Counsel  of  the  Province  of  Chubut  appealed  to  the  

Supreme  Court  of  Justice  of  the  Nation  on  behalf  of  the  “nasciturus.”  In  

the  ruling  that  rejected  the  appeal,  the  Court  held  that  any  abortion  of  a  

pregnancy  resulting  from  rape,  regardless  of  the  mental  health  status  of  

the  woman,  is  not  punishable  for  both  the  woman  and  the  person  who  

causes  the  interruption  of  the  pregnancy.

issued  in  March  2012.

As  regards  jurisprudential  development,  the  most  relevant  ruling  is  that  of  

the  Supreme  Court  of  Justice  of  the  Nation  (SCJN)  in  the  “FAL”3  case.

The  importance  of  this  ruling  is  that  the  SCJN  "reupdated"  the  validity  of  

non-punishable  abortion  and  urged  political  authorities,  in  their  capacity  

as  guarantors  of  the  right  to  health,  to  ensure  that  this  benefit  is  available.  

Although  the

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

ar/note-8754-The-Supreme-Court-specified-the-scope-of-non-punishable-abortion-and-

said-that-these-cases-should-not-be-judicialized.html

3  SCJN,  “F.,  AL  s/  medida  autosatisfactiva,”  Fallos  335:197.  See  summary  at  the  Judicial  

Information  Center,  “The  Supreme  Court  clarified  the  scope  of  non-punishable  abortion  

and  said  that  these  cases  should  not  be  prosecuted,”  March  13,  2012,  available  at  https://

www.cij.gov.

of  the  norm  and  cannot  be  defended  except  with  appeals  to  eugenic  reasons  incompatible  

with  our  Constitution...  neither  the  history  of  the  text  nor  the  constitutional  principles  at  

stake  allow  us  to  conclude  that  our  institutional  system  authorizes  abortion  for  a  raped  

woman  who  suffers  from  a  mental  disability  while  denying  it  to  a  woman  who  lacks  such  a  

disability,  imposing  on  her  a  motherhood  forced  by  violence").

14

Machine Translated by Google



In  addition  to  explaining  that  the  decriminalization  of  abortion  
is  not  unconstitutional  (Cons.  8-14),  the  Court  clarified  that  
any  interruption  of  a  pregnancy  that  is  the  result  of  rape  is  not  
punishable,  regardless  of  the  mental  capacity  of  the  victim.  It  
indicated  that  this  is  the  only  solution  compatible  with  the  
principle  of  equality  (Cons.  15-18).  Furthermore,  it  established  
that  a  police  report  cannot  be  required  as  a  condition  for  
certifying  the  cause  of  rape  and  that  a  sworn  statement  will  
suffice  (Cons.  27).  It  also  made  it  clear  that  the  judicialization  
of  access  to  abortion  permitted  by  law,  in  addition  to  being  
unnecessary  and  illegal,  was  questionable  because  it  forced  
the  victim  to  publicly  expose  her  private  life  and,  furthermore,  
counterproductive  because  the  delay  put  the  life  and  health  
of  the  woman  at  risk  (Cons.  19).  The  Court  established  the  
obligation  to  remove  barriers  that  hinder  access  to  legal  
abortion,  ordered  that  administrative  procedures  or  waiting  
periods  that  unnecessarily  delay  abortion  be  avoided,  and  
that  any  requirement  that  is  not  medically  indicated,  such  as  
requests  for  expert  opinions  or  other  bureaucratic  processes,  
be  eliminated  (Cons.  24  and  29).
To  this  end,  the  Court  urged  national  and  provincial  authorities  
to  implement  and  operate  care  protocols  that  remove  such  
barriers  (Cons.  29).

(Cons.  18).

A  fifteen-year-old  girl  had  already  had  access  to  an  abortion,  
the  Court  decided  to  issue  a  ruling  anyway  because,  it  said,  
there  was  “a  significant  degree  of  misinformation”  on  the  
matter  and  it  was  necessary  to  “clarify  the  prevailing  confusion  
regarding  non-punishable  abortions  in  order  to  avoid  
frustrations  of  rights  by  those  who  request  access  to  them.”

Legal  abortion  in  the  courts
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During  the  democratic  transition  of  the  1980s,  the  Commission  for  the  

Right  to  Abortion  began  to  take  shape,  which  played  a  central  role,  both  

at  the  parliamentary  level  and  in  the  streets,  in  unions  and  other  political  

spaces.6  In  this  way,  the  first  analyses  and  investigations  on  abortion  

began  to  take  shape.

The  historical  process  for  the  creation  of  Law  27.610  was  long  and  

showed  different  obstacles.  Since  the  1970s,  women's  movements  

included  the  right  to  voluntary  interruption  of  pregnancy  in  their  agenda.  

Among  their  demands,  feminist  groups  advocated  repealing  the  decrees  

that  prohibited  the  dissemination  and  use  of  contraceptives,  the  

dissemination  of  contraceptive  methods  for  both  sexes,  and  legal  and  free  

abortion.5

In  1995,  within  the  framework  of  the  National  Women's  Meeting,  the  first  

workshop  on  abortion  was  created.  The  discussion  was  no  longer  limited  

to  a  few  and  was  extended  to  students  and  political  organizations,  and  

thus  the  Coordinator  for  the  Right  to  Abortion  was  born.  After  the  political  

and  economic  crisis  of  2001,  the  spirit  of  the  assembly  was  renewed  and  

the  practices  of  abortion  were  recovered.

5  Tarducci,  Mónica  (2018),  “Key  scenes  of  the  fight  for  the  right  to  abortion  in  Argentina”,  

in  Rev.  Salud  Colectiva.  National  University  of  Launus.  Vol.  14  No.  3  (2018):  Abortion  

Dossier,  available  at  http://

16

magazines.unla.edu.ar/saludcolectiva/issue/view/132

4  This  section  includes  part  of  the  publication  “Giving  birth  to  the  right  to  abort”,  March  

2021,  RDF,  p  77  -  94,  by  Soledad  Deza.

www.elsaltodiario.com/vidas-precarias/entrevista-a-mariaalicia-gutie-rrez-campana-

nacional-por-el-derecho-alaborto-legal-seguro-y-gratui-to-en-argentina

6  Green  Handkerchiefs:  A  History  of  Feminist  Struggle.  Interview  with  María  Alicia  

Gutiérrez  of  the  National  Campaign  for  the  Right  to  Legal,  Safe  and  Free  Abortion  in  

Argentina.  Information  available  at  https://

1.2  The  path  to  the  development  of  Law  27.6104

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation
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This  first  presentation  was  not  signed  by  legislators,  but  was  
entered  into  the  National  Congress's  reception  desk  as  a  
citizen's  petition,  that  is,  a  proposal  from  individuals.  On  May  
28,  2008,  18  deputies  from  different  blocks  adopted  the  
proposal  and  presented  a  bill  under  File  No.  2700-D-2008;  this  
presentation  was  repeated  six  more  times,  in  2010,  2012,  2014,  
2016,  2018  and  2019.

In  2018,  the  campaign  project  gathered  the  largest  number  of  
signatures  from  deputies  and  was  discussed  in  the  plenary  
session  of  four  committees  of  the  Chamber  of  Deputies  of  the  
Nation  —  General  Legislation,  Criminal  Legislation,  Family,  
Women,  Children  and  Adolescents,  and  Social  Action  and  Public  Health.

Following  these  steps,  the  National  Campaign  for  the  Right  to  
Legal,  Safe  and  Free  Abortion  was  formed  in  2005,  and  the  first  
Bill  was  presented  on  May  28,  2007.

feminist  mainstreaming  policies.  Thus,  in  2003,  the  Assembly  
for  the  Right  to  Abortion  was  formed  on  the  initiative  of  Dora  
Coledesky  with  a  view  to  the  National  Meeting  of  Women  in  
Rosario.

On  June  13,  the  historic  “half-sanction”  of  the  bill  was  achieved  
in  the  Chamber  of  Deputies,  with  129  votes  in  favor,  125  
against,  1  abstention  and  1  absent.  However,  the  bill  was  
rejected  in  the  Senate  on  August  8  of  that  year,  with  38  votes  
against,  31  votes  in  favor,  2  abstentions  and  1  absent.7

Finally,  on  November  17,  2020,  the  Voluntary  Termination  of  
Pregnancy  Bill  was  submitted  to  Congress  and  on  December  
30  of  that  year  it  became  Law  27,610.  On  January  15,  2021,  
the  law  was  published  in  the

Legal  abortion  in  the  courts

RDF  Extraordinary  Edition,  March  2021.

7  De  La  Torre,  Natalia.  “Abortion  and  parliamentary  debate  in  figures”  in,  
Law  and  reality:  first  studies  of  the  IVE  law  and  the  “Plan  thousand  days”,
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a)  If  the  pregnancy  is  the  result  of  rape,  with  the  relevant  request  

and  sworn  statement  from  the  pregnant  person,  before  the  

intervening  health  personnel.

In  the  case  of  girls  under  thirteen  (13)  years  of  age,  the  sworn  

statement  will  not  be  required;

b)  If  the  life  or  overall  health8  of  the  pregnant  person  is  in  

danger.”9

More  recently,  the  Ministry  of  Health  and  the  Ministry  of  Women,  

Gender  and  Diversity  issued,  through

Law  27.610,  approved  in  December  2020,  established  an  abortion  

system  based  on  time  and  causes:  it  allows  voluntary  abortion  up  to  

the  14th  week  of  gestation  and  maintains  the  causes  provided  for  in  

previous  legislation.  Article  4  of  the  law  states:

Outside  the  period  provided  for  in  the  previous  paragraph,  the  

pregnant  person  has  the  right  to  decide  and  access  the  termination  

of  her  pregnancy  only  in  the  following  situations:

“Voluntary  interruption  of  pregnancy.  Women  and  people  

with  other  gender  identities  with  the  capacity  to  gestate  have  

the  right  to  decide  and  access  the  interruption  of  their  

pregnancy  up  to  the  fourteenth  (14)  week,  inclusive,  of  the  

gestational  process.

Official  Gazette  and  came  into  force  on  the  24th  of  the  same  month.

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

9  Law  27.610  on  Access  to  Voluntary  Termination  of  Pregnancy,  
available  at  http://servicios.infoleg.gob.ar/infolegInternet/ane-xos/
345000-349999/346231/norma.htm

18

annexes/345000-349999/346232/norma.htm

8  The  word  “integral”  is  not  part  of  the  rule  since  it  was  vetoed  by  the  
President  through  Partial  Promulgation  Decree  14/2021,  available  at  
http://servicios.infoleg.gob.ar/infolegInternet/
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Resolution  No.  1531/2021,  the  Protocol  for  the  
comprehensive  care  of  people  with  the  right  to  voluntary  
and  legal  termination  of  pregnancy  (IVE/ILE)  as  a  practical  
tool  for  health  teams  and  centers  seeking  to  facilitate  work  
and  promote  access  to  ILE,  IVE  and  post-abortion  care.  
Finally,  on  August  13,  2021,  Regulatory  Decree  No.  
516/2021  was  published,  regulating  Law  No.  27,610  on  
Access  to  Voluntary  and  Legal  Termination  of  Pregnancy  
and  Post-Abortion  Care.

Legal  abortion  in  the  courts

19

Machine Translated by Google



20

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

Machine Translated by Google



2.1.1.  Inter-American  System  Standards

life  of  the  fetus  from  the  perspective  of  IHRL

2.1.  Arguments  regarding  the  protection  of  the

of  Human  Rights  and  the  protection  of  life

21

In  this  section  we  collect  the  most  predominant  and  reiterated  
arguments  in  the  analyzed  claims.  These  include  arguments  
related  to:  1)  the  protection  of  the  life  of  the  fetus  under  IHL;  
2)  the  protection  of  women  and  other  persons  capable  of  
gestation;  3)  the  instrumentalization  and  undervaluation  of  
women  and  the  denial  of  abortion  as  a  human  right;  4)  the  
autonomy  of  health  care  institutions  and  the  rights  of  health  
professionals;  and  5)  the  use  of  sources  of  authority  based  
on  science  and  religion.  In  each  of  these  narrative  blocks,  
reflections  are  generated  on  the  solidity  of  the  arguments  and  
sources  used,  emphasizing  their  consistency  with  IHL,  the  
legal  framework  of  Argentina  and  similar  experiences  in  
comparative  law.

However,  the  lawsuits  that  have  been  filed  to  challenge  Law  
27,610  have  incorporated  different  arguments.

The  protection  of  the  right  to  life  has  been  a  cross-cutting  
argument  in  the  strategies  of  opposition  to  the  interruption

used  in  lawsuits  filed  in
2.  What  argumentative  narratives  have  been

against  Law  27,610?
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The  American  Convention  on  Human  Rights

On  this  point,  the  main  arguments  by  which  the  plaintiff  groups  have  

raised  the  incompatibility  of  voluntary  abortion  with  the  IHRL  obligations  

assumed  by  Argentina,  in  particular  the  American  Convention  on  Human  

Rights  (ACHR)  and  the  Convention  on  the  Rights  of  the  Child  (CRC),  are  

highlighted.  Both  conventions  enjoy  constitutional  status  in  Argentina,  

such  that  a  legal  provision  contrary  to  them  would,  at  the  same  time,  be  

contrary  to  the  National  Constitution  itself  (art.  75.22).

tion  of  pregnancy.  In  the  judicial  challenges  to  Law  27.610  –  as  well  as  in  

previous  strategies  directed  against  health  protocols  or  regulations  of  

abortive  drugs  –  the  protection  of  the  right  to  life  in  accordance  with  IHRL  

has  played  a  central  role,  around  which  other  approaches  and  arguments  

are  articulated.  Although  these  arguments  are  not  new,  they  have  

changed  over  the  years  as  they  have  been  rejected  in  various  spaces.

Abortion  in  any  form  would  be  incompatible  with  this  international  

standard.  This  argument  has  been  rejected  by  the  Argentine  courts  

when  analyzing  the  constitutionality  of  abortion  for  reasons  prior  to  Law  

27.61010,

Regarding  the  ACHR,  those  who  oppose  abortion  have  traditionally  

argued  that  since  Article  4.1  of  the  Convention  provides  that  the  right  to  

life  shall  be  protected  by  law,  “in  general,  from  the  moment  of  conception,”

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation
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10  The  Argentine  Supreme  Court  has  said  that  this  interpretation  of  International  Law  is  
not  correct:  Article  4  of  the  ACHR  does  not  establish  absolute  protection  and  this  rule  

does  not  constitute  an  obstacle  for  States  to  regulate  internally  the  conditions  of  legal  

interruption  of  pregnancy  (F.,  AL,  Fallos:  335:197,  03/13/2012).
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Human  Rights.11

in  line  with  the  criteria  of  the  Inter-American  Commission  on

Legal  abortion  in  the  courts

Judgment  of  28  November  2012.  Series  C  No.  257,  paras.  223,  258  and  264.

11  In  particular,  the  case  of  the  Inter-American  Baby  Boy  Commission  of  1981.  Following  

the  ruling  of  the  U.S.  Supreme  Court  in  the  Roe  v.  Wade  case,  a  group  of  U.S.  

organizations  opposed  to  the  right  of  women  to  terminate  a  pregnancy  initiated  a  process  

that  reached  the  IACHR,  in  which  they  argued  that  abortion  was  contrary  to  the  ACHR  

and  the  American  Declaration  of  the  Rights  and  Duties  of  Man  (ADHR).  In  its  resolution,  

the  Commission  rejected  these  claims  and  stated  that  the  interpretation  of  Article  1  of  the  

American  Declaration  proposed  by  the  associations  was  arbitrary,  that  the  protection  of  

life  is  not  absolute,  nor  is  it  provided  for  “from  conception”  under  said  instrument.  In  

addition,  it  made  clear  that,  precisely  to  address  the  possibility  of  States  regulating  

abortion  in  their  countries,  Article  4  of  the  American  Convention  on  Human  Rights  provides  

that  the  right  to  life  “shall  be  protected  by  law,  in  general,  from  the  moment  of  conception.”  

The  IACHR  explained  that  when  the  text  of  the  ACHR  was  being  discussed,  there  were  

already  “American  States  that  permitted  abortion,  inter  alia,  to  save  the  life  of  the  mother.”  

Among  them  was  Argentina,  which  has  recognized  cases  of  legal  abortion  for  a  hundred  

years  (IACHR,  Baby  Boy  case,  Resolution  no.  23/81,  Case  2.141,  United  States  of  

America,  March  6,  1981,  pars.  19  et  seq.).  In  2012,  the  Inter-American  Court  reached  a  

similar  conclusion  in  the  Artavia  Murillo  case.  There  it  explained  that  when  the  Convention  

orders  the  protection  of  the  right  to  life,  generally  from  conception,  it  is  precisely  because  

“the  object  and  purpose  of  Article  4.1  of  the  Convention  is  that  the  right  to  life  not  be  

understood  as  an  absolute  right.”  On  that  occasion,  the  IACHR  made  a  thorough  literal,  

historical,  systematic,  teleological  and  evolutionary  interpretation  of  Article  4.1  of  the  

Convention,  with  a  result  similar  to  that  reached  by  the  Commission  in  1981,  concluding  

that  “it  is  not  appropriate  to  grant  the  status  of  person  to  the  embryo.”  In  short,  it  said:  

“The  Court  has  used  various  methods  of  interpretation,  which  have  led  to  coinciding  
results  in  the  sense  that  the  embryo  cannot  be  understood  as  a  person  for  the  purposes  

of  Article  4.1  of  the  American  Convention…  Furthermore,  it  is  possible  to  conclude  from  

the  words  'in  general'  that  the  protection  of  the  right  to  life  under  said  provision  is  not  

absolute,  but  is  gradual  and  incremental  according  to  its  development,  because  it  does  

not  constitute  an  absolute  and  unconditional  duty,  but  rather  implies  understanding  the  

appropriateness  of  exceptions  to  the  general  rule.”  See  IACHR,  Case  of  Artavia  Murillo  v.  

Costa  Rica.  Merits,  Reparations  and  Costs.
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On  the  one  hand,  they  claimed  that  voluntary  or  “uncaused”  abortion,  

subject  to  the  sole  will  of  the  pregnant  person  up  to  the  14th  week  of  

gestation,  constitutes  a  deprivation  of  the  right  to  life  that  is  arbitrary,  

because  it  is  not  based  on  anything  other  than  the  will,  the  discretion  of  

the  person  who  aborts.  From  a  literal  interpretation  –  citing  the  RAE  

definition  of  “arbitrariness”  which  refers  to  a  decision  made  “at  free  will”  –  

the  plaintiffs  have  claimed  that  voluntary,  “uncaused”  abortion  would  

always  be  contrary  to  the  ACHR  since  it  prohibits  the  arbitrary  deprivation  

of  life.

With  voluntary  abortion,  they  say,  "the  mother  can  decide  the  death  of  the  
child  at  her  sole  discretion."

The  argument  that  has  been  outlined  is  that  abortion,  in  the  terms  

regulated  by  Law  27.610  and  health  care  protocols,  is  equivalent  to  an  

arbitrary  deprivation  of  life.  In  these  cases,  the  deprivation  of  the  right  to  

life  of  the  unborn  child  –  who  deserves  protection,  in  general,  from  

conception  –  would  not  comply  with  the  requirements  of  International  Law.  

Different  paths  are  proposed  to  reach  this  conclusion.

Although  this  argument  about  the  incompatibility  of  abortion  in  all  
circumstances  with  the  ACHR  has  not  been  abandoned,12  the  plaintiff  

groups  have  tried  other  additional  avenues  of  challenge.  Moving  away  

from  the  premise  that  Article  4.1  of  the  ACHR  mandates  the  protection  of  

life  from  conception,  and  therefore  prohibits  abortion  in  all  cases,  the  

plaintiff  groups  have  moved  to  the  final  part  of  the  clause  which  provides  

that  “No  one  may  be  arbitrarily  deprived  of  his  life.”

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation
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12  See,  for  example,  the  argument  of  the  founder  of  the  civil  association  
Portal  de  Belén  on  the  ineffectiveness  of  the  expression  “in  general”  in  
Article  4.1  of  the  ACHR.  Complaint,  pages  22-31,  in  the  file  entitled  
“García  Elorrio,  Aurelio  Francisco  v.  Poder  Ejecutivo  Provincial  –  Amparo”.  
File  No.  9965185.
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In  these  cases,  where  the  justification  for  abortion  is  not  simply  the  will  

of  the  person  having  the  abortion,  it  could  be  argued  that  the  interruption  

of  the  pregnancy  would  not  be  arbitrary  and  could  be  considered  

compatible  with  the  ACHR,  which,  as  a  general  rule,  provides  for  the  

protection  of  life.

will,  without  the  concurrence  or  invocation  of  any  legally  established  

cause;  that  is,  through  an  unmotivated  just  because."  13  It  would  be  

different  in  cases  where  a  justification  is  verified  that  establishes  the  non-

punishability  of  abortion,  such  as  the  danger  to  the  life  of  the  pregnant  

person  that  can  only  be  avoided  by  interrupting  the  pregnancy.

To  reinforce  the  argument  about  the  arbitrary  nature  of  voluntary  

abortion,  Resolution  23/81  of  the  Inter-American  Commission  on  Human  

Rights  (IACHR)  (Baby  Boy)  has  been  cited,  erroneously.  In  this  regard,  

it  is  stated  that  in  that  case  the  Commission  had  indicated  that  “an  

abortion  performed  without  substantial  cause  based  on  the  law  could  be  

incompatible  with  Article  4.”  14  In  this  way,  they  point  out,  the  IACHR  
itself  had  established  that  voluntary  abortion  without  expression  of  

cause  would  be,  in  its  opinion,  contrary  to  the  American  Convention  

because  it  constitutes  an  arbitrary  deprivation  of  life.  On  this  point,  it  is  

worth  clarifying  that,  although  this  phrase  is  indeed  found  at  the  end  of  

paragraph  14.c)  of  Resolution  23/81,  the  truth  is  that  it  is  not  an  

affirmation  of  the  IACHR  but  rather  a  quote  from  some  of  the  arguments  

of  the  representation  of  the  United  States  government  in  the  international  

process.15

Legal  abortion  in  the  courts

14  See  the  declaratory  action  for  certainty  in  the  “Fiore”  case  (FSA  4290/2020),  p.  36;  the  

amicus  curiae  presentation  of  the  Más  Vida  Association  in  the  “Seri”  case  (FMP  5045/2021),  

p.  6.

25

15  In  paragraph  14  of  Resolution  23/81,  the  IACHR  explains  that  the  US  government  “divided  

its  argument  into  three  parts  that  the  provisions  relating  to  the  right  to  life  contained  in  the  

American  Declaration  of  the  Rights  and  Duties  of  Man  were  not  violated,  even  though

13  See  extension  of  claim  in  case  “Fiore,  FSA  4290/2020,  p.  22  et  seq.
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In  addition,  in  order  to  maintain  that  abortion  regulated  by  Law  
27.610  is  contrary  to  the  ACHR,  it  has  also  been  argued  that  
the  “health/life”  cause  is  established  in  such  a  way  that  it  
enables  in  practice  an  arbitrary  deprivation  of  the  life  of  the  
fetus.  In  this  regard,  three  main  arguments  are  put  forward:  1)  
that  the  concept  of  comprehensive  health  is  extremely  lax,  2)  
that  the  requirement  of  necessity  has  been  eliminated,  and  3)  
that  the  lack  of  foresight  enables  the  interruption  of  advanced  
pregnancies,  with  fetal  pain  that  would  be  equivalent  to  torture  
followed  by  death.

In  line  with  the  definitions  of  the  World  Health  Organization  
(WHO)  and  the  protocols  for  non-punishable  abortion  care  at  
that  time,  the  law  passed  by  Congress  established  the  right  to  
terminate  a  pregnancy  outside  the  14-week  period  “if  the  life  or  
comprehensive  health  of  the  pregnant  person  is  in  danger”  (art.  
4.b,  emphasis  added).  The  “comprehensive”  qualification  was  
the  object  of  resistance  in  the  legislative  process,  particularly  
in  the  Senate,  so  the  president  “observed”  (vetoed)  this  
qualification:  the  word  “comprehensive”  is  not  part  of  the  current  
law.  In  his  justification,  the  president  clarified  that  “health  does  
not  require  qualifications  to  be  understood,”  that  the  word  
“comprehensive”  is  a  term  that  is  not  applicable  to  the  health  of  the  pregnant  person.

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

It  was  recognized  in  the  drafting  sessions  in  San  José  that  this  phrase  left  open  the  

possibility  that  states  parties  to  a  future  Convention  could  include  in  their  domestic  

legislation  “the  most  diverse  cases  of  abortion.”

An  abortion  was  performed  without  substantial  cause  based  upon  the  law  could  be  
inconsistent  with  Article  4.”

(Inter-American  Specialized  Conference  on  Human  Rights,  OEA/Ser.K/XVI/1.2,  at  159.)  

Second,  the  last  sentence  focuses  on  arbitrary  deprivations  of  life.  In  evaluating  

whether  the  performance  of  an  abortion  violates  the  standard  of  Article  4,  one  must  thus  

consider  the  circumstances  under  which  it  was  performed.  Was  it  an  “arbitrary”  act?

on  the  hypothesis  that  the  American  Convention  on  Human  Rights  could  serve  as  a  

basis  for  the  interpretation  of  the  case.”  In  the  third  part  of  its  argument  (letter  c.)  the  

government  stated:  “When  dealing  with  the  issue  of  abortion,  there  are  two  aspects  of  

the  Convention's  elaboration  of  the  right  to  life  which  stand  out.  First,  the  phrase  “in  

general”.

26
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Even  though  the  word  “comprehensive”  has  been  vetoed  in  
the  law,  the  plaintiff  groups  have  argued  that  the  health  
reason  enables  an  arbitrary  exercise  of  the  will  to  abort,  
which  in  practice  makes  it  similar  to  voluntary  abortion.  
They  have  pointed  out  that  the  concrete  application  of  the  
law  is  based  on  health  protocols  in  which  health  is  
understood  as  “a  state  of  complete  physical,  mental  and  
social  well-being,  and  not  merely  the  absence  of  disease  or  illness.”17

Second,  some  plaintiffs  argued  that  Law  27.610  deliberately  
eliminated  the  safeguard  that  allowed  balancing  the  
interests  at  stake  when  faced  with  pregnancies  that  
endanger  the  life  or  health  of  a  woman.

They  criticized  that  the  concept  of  “well-being”  is  a  subjective  
concept  and  that  health  understood  in  these  terms  would  
allow  any  disturbance  to  the  well-being  of  the  pregnant  
person  to  constitute  a  justification  for  requiring  an  abortion  
at  any  stage  of  pregnancy.  This,  according  to  this  argument,  
would  account  for  the  nature  of  arbitrary  deprivation  of  
liberty  because  in  practice  it  is  equivalent  to  an  abortion  at  
the  exclusive  will  of  the  person  who  is  going  to  have  the  abortion.18

“has  not  provided  clarity  in  the  legislative  debate”  and  that  
“'health'  as  a  concept  is  self-sufficient”.16

Legal  abortion  in  the  courts

18  Extension  of  claim  in  case  Fiore  Viñuales,  Maria  Cristina  and  Others  
vs.  Minister  of  Health  of  the  Nation  S/  Merely  Declaratory  Action  of  
Unconstitutionality”  File  No.  Fsa  4290/2020/,  p.  25:  “Although  this  definition  
(by  the  WHO)  could  be  applied  to  other  cases,  it  cannot  be  applied  to  the  
case  of  abortion.  Well-being  is,  in  principle,  a  subjective  criterion.  A  woman  
may  consider  or  feel  that  pregnancy  is  a  burden,  a  discomfort,  a  nuisance,  
a  setback;  she  may  find  its  inevitable  physical  display  unpleasant,  
disgusting;  pregnancy  may  cause  her  a  feeling  of  anguish  (it  happens  to  
many  pregnant  women)  or  of  restlessness,  she  may  feel  socially  
disadvantaged  (people  stare  at  her  in  a  disco,  her  tight  clothes  do  not  fit  
her)  and  then  decide  to  have  an  abortion,  the  death  of  a  being  of,  for  
example,  eight  months  of  gestation.”

17  World  Health  Organization,  Constitution,  preamble.

16  Ministry  of  Health,  Decree  14  of  2021.
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The  third  reason  why  the  plaintiff  groups  have  argued  that  
the  health/life  cause  is  contrary  to  the  ACHR  is  the  lack  of  a  
time  limit.  This  omission,  they  claim,  prevents  the  norm  from  
being  able  to  carry  out  a  balanced  assessment  of  the  interests  
at  stake  and  to  express  a  reasonable  restriction  on  the  right  
to  life.  The  possibility  of  interrupting  a  pregnancy  without  a  
time  limit,  they  point  out,  would  constitute  a  new  authorization  
for  the  arbitrary  deprivation  of  the  life  of  the  fetus.
Additionally,  the  lack  of  a  deadline  would  be  contrary  to  the  
ACHR  not  only  because  it  constitutes  an  arbitrary  deprivation  
of  life  (Article  4  of  the  Convention),  but  also  because  it  
enables  the  interruption  of  advanced  pregnancies  in  which  the  fetus

Also,  in  lawsuits  such  as  that  of  Fiore  Viñuales,  the  plaintiff  
groups  have  argued  that  “the  requirement  that  abortion  
cannot  be  avoided  by  other  means  is  a  normative  minimum  
that  is  absolutely  necessary  for  the  effective  protection  of  
the  life  of  the  unborn  human  being.”  For  this  reason,  they  
point  out  that  the  vagueness  of  Law  27.610  –  both  due  to  the  
omission  of  the  requirement  of  necessity  and  for  not  requiring  
a  degree  of  seriousness  of  the  danger  to  be  avoided  –  means  
that,  in  fact,  the  assumptions  of  “health/life”  in  article  4.b  are  
“substantially  similar  to  the  assumption  of  free  abortion  in  the  
first  paragraph.”20

the  pregnant  person:  the  requirement  of  inevitability.  Before  
Law  27.610  for  the  non-punishability  of  abortion  for  “health/
life  reasons”,  the  text  of  the  Penal  Code  provided  for  two  
concurrent  requirements:  the  danger  and  the  necessity/
inevitability  of  abortion  to  avoid  that  danger.19

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

20  Extension  of  claim  in  case  Fiore  Viñuales,  Maria  Cristina  and  Others  
vs.  Minister  of  Health  of  the  Nation  S/  Merely  Declaratory  Action  of  
Unconstitutionality”  File  No.  Fsa  4290/2020/Ca2,  pp.  25-6.

Article  86.1  of  the  Penal  Code  established  that  abortion  is  not  punishable  
“if  it  has  been  done  in  order  to  avoid  a  danger  to  the  life  or  health  of  the  
mother  and  if  this  danger  cannot  be  avoided  by  other  means.”
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Case  of  Artavia  Murillo  vs.  Costa  Rica

The  2012  IACHR  ruling  in  the  Artavia  Murillo  case  has  been  referred  to  

on  several  occasions  by  plaintiffs  and  in  some  court  decisions.  Although  

this  is  a  case  that  analyzes  an  absolute  prohibition  of  access  to  the  

assisted  reproduction  technique  of  In  Vitro  Fertilization,  this  ruling  has  

been  used  in  discussions  about  the  beginning  of  the  protection  of  life  
under  the  ACHR,  in  the  context  of  the  interruption  of  pregnancy.  Some  

plaintiffs  have  argued  that  this  ruling  has  no  value  for  Argentina  and  that  

the  standard  of  incremental  protection  is  arbitrary.  It  has  also  been  

argued  that,  by  application  of  Artavia,  from  the  moment  of  implantation  

the  embryo  must  have  all  the  protection  of  the  law.

Now,  in  addition  to  these  three  points,  some  of  the  lawsuits  have  been  

specifically  dedicated  to  studying  the  precedent  of  the  Inter-American  

Court  of  Human  Rights  and  specifically  what  was  established  in  the  case  

of  Artavia  Murillo  vs.  Costa  Rica.

has  the  capacity  to  suffer,  which  would  constitute  cruel  and  inhuman  

treatment,  contrary  to  Article  5  of  the  ACHR.21

For  example,  the  plaintiffs  in  the  Fiore  Viñuales  case

They  explained  that  the  Artavia  Murillo  ruling  "has  no  decisive  value  for  

our  country,  it  does  not  constitute  a  precedent

Legal  abortion  in  the  courts
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21  Regarding  the  lack  of  a  time  limit  for  the  “life/health”  cause,  they  point  
out:  “without  setting  any  limit,  the  carrying  out  of  cruel  and  inhuman  acts  
is  made  possible,  killing  by  suction,  dismemberment,  or  chemical  
procedures,  human  beings  in  a  very  advanced  or  even  total  state  of  
anatomical  and  physiological  development,  and  therefore  possessing  
manifest  motor  skills  and  sensitivity,  and  therefore  with  the  consequent  
capacity  for  suffering  and  pain.”  Extension  of  the  claim  in  the  “Fiore”  case  
(FSA  4290/2020),  p.  24.
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In  the  Fontevecchia  case  of  2017,  they  explained  that,  although  the  

ACHR  has  constitutional  status,  the  treaty  does  not  modify  the  division  of  

powers  contained  in  the  National  Constitution,  and  in  particular,  it  does  

not  affect  the  jurisdiction  of  the  Supreme  Court  of  Justice  as  the  final  

decision-making  court  in  all  cases  that  come  to  its  attention.24

for  our  judges  and  neither  does  a  binding  doctrine  matter  in  any  way.”22  

They  argued  that  this  is  a  judgment  in  a  process  in  which  Argentina  was  

not  a  party,  so  that  it  is  not  bound  by  Article  68  of  the  ACHR.  The  plaintiffs  

reply  that  the  judgments  of  the  IACHR  do  not  have  the  character  of  a  

jurisprudential  precedent,  not  even  in  cases  of  coincidence  of  parties,  

and  that  what  the  Court  decides  in  a  specific  case  does  not  have  value  

as  an  interpretation  of  the  Convention  other  than  for  that  specific  case.23  

In  this  regard,  the  plaintiff  groups  also  emphasized  the  judgment  of  the  

SCJN

In  addition,  the  plaintiffs  explained  to  the  judge  that  the  IACHR's  

interpretation  that  the  protection  of  the  right  to  life  "is  gradual  and  

incremental"  was  a  "dangerous  and  arbitrary  interpretation,  and  clearly  

tends  to  favor  laboratories  that  are  dedicated  to  performing  assisted  

human  fertilization  techniques."25  When  expanding  their  claim,  the  

plaintiffs  in  Fiore  explained  to  the  judge  that  "the  concept  of  'gradual  and  

incremental'  applied  to  the  right  to  life  is  absurd  in  itself,  because  one  

either  lives  or  one  does  not  live,  and  therefore  it  is  a  right  that  is  

insusceptible  (sic)  to  further

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

24  Ibid.  para.  128.

25  Ibid.  for  133.  To  make  this  argument  they  cite  Reviriego,  Nicolas  (2014)  
“Beginning  of  Existence”,  in  Julio  César  Rivera  and  Graciela  Medina  (ed.)  
Civil  and  Commercial  Code  of  the  Nation.  Commented,  Buenos  Aires,  
Thomson  Reuters  La  Ley,  t.  I,  pp.  113-125.

23  Ibid.  para.  124-127.

22  See  declaratory  action  for  certainty  in  the  “Fiore”  case  (FSA  4290/2020),  
para.  12
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to  explain  how  the  IACHR's  criteria  were  different  from  the  criteria  followed  

by  Argentine  national  courts  when  dealing  with  similar  issues.27

On  the  other  hand,  some  have  emphasized  that  the  “dangerous”  or  

“ridiculous”  criterion  of  incremental  protection  developed  by  Artavia  
Murillo  also  has  as  a  consequence  an  incremental  protection  of  the  

product  of  conception.  Thus,  for  example,  the  plaintiffs  in  Fiore  Viñuales  

warned  that  “not  everything  is  so  negative  in  Artavia  Murillo”,  since  they  

understand  that  the  criterion  of  the  IACHR  arises  that  “after  implantation  

–  that  is,  from  the  second  week  of  fertilization  –  the  application  of  art.  4.1  

is  appropriate”.

Likewise,  the  association  Más  Vida  has  referred  to  Artavia  Murillo  to  reject  

the  application  as  a  criterion  in  the  country.  Both  in  the  amparo  action  

filed  by  this  association,  and  in  its  intervention  as  a  third  party  in  the  Seri  

case,  the  group  briefly  referred  to  Artavia  Murillo

or  less”  and  this  is  confirmed  by  the  fact  that  Article  27  of  the  ACHR  on  

suspension  of  guarantees  expressly  excludes  the  right  to  life.26

The  plaintiffs  recall  that  the  Court  explained  that  “conception”  within  the  

meaning  of  Article  4.1  takes  place  from  the  moment  the  embryo  is  

implanted  in  the  uterus,  which  is  why  before  this  event  there  would  be  no  

room  for  conception.

Legal  abortion  in  the  courts

uploads/sites/3/2018/02/RABINOVICH.pdf

27  See,  amparo  action  in  the  case  “Más  Vida”  (CAF  29/2021),  p.  27;  presentation  as  amicus  

curiae  of  the  Más  Vida  Association  in  the  case  “Seri”  (FMP  5045/2021)  p.  14.  The  case  to  

which  the  plaintiffs  refer  is  the  judgment  of  December  3,  1999  of  Chamber  I  of  the  National  
Civil  Court  in  the  case  “Rabinovich,  Ricardo  D.  S/  amparo”,  in  which  the  judges  considered  

frozen  embryos  as  “human  persons”  and  prohibited  any  action  that  implies  their  destruction  or  

experimentation.  Judgment  available  at  https://cdh.defensoria.org.ar/wp-content/

26  See  extension  of  claim  in  case  “Fiore,  FSA  4290/2020,  para.  70
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This  type  of  reasoning  is  present  in  the  ruling  of  the  judge  of  the  Labor  

Court  No.  2  of  San  Luis.  In  this  ruling,  the  judge  upheld  two  of  the  claims  

filed,  and  understood  that  according  to  the  Artavia  Murillo  ruling,  the  

embryo  deserved  the  protection  of  article  4.1  of  the  ACHR  from  the  

moment  of  implantation  in  the  uterus.30

interference  in  the  legal  sphere  of  Argentina,  thus  ignoring  the  concept  of  

“conventionality  control”  that  the  IACHR  itself  has  developed.  According  

to  the  IACHR,  constitutionality  control  is  a  tool  that  allows  for  the  

implementation  of  human  rights  guarantees  within  the  framework  of  

International  Human  Rights  Law.

Taking  into  account  the  above,  it  is  possible  to  affirm  that  the  plaintiff  

groups  have  used  the  Artavia  Murillo  precedent  in  a  distorted  and  

selective  manner  for  three  reasons.  First,  the  plaintiffs  allege  that  the  

Artavia  Murillo  precedent ,  being  a  case  against  Costa  Rica,  has  no

application  of  article  4  of  the  Convention.”28  In  response  to  this  statement,  

they  say,  “a  contrario  sensu,  from  implantation,  the  right  to  life  of  the  

embryo  (no  longer  a  “pre-embryo”)  must  be  fully  protected  by  law .”.29

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

30  See,  Labor  Court  2  of  San  Luis,  “Negre  Liliana  Teresita  vs.  Government  
of  the  Province  of  San  Luis  S/  Declaratory  Amparo  Claim”

29  See  declaratory  action  for  certainty  in  the  “Fiore”  case  (FSA  4290/2020)  
para.  134.

28  See  IACHR,  Case  of  Artavia  Murillo  v.  Costa  Rica.  Merits,  Reparations  
and  Costs.  Judgment  of  November  28,  2012.  Series  C  No.  257,  para.  264.

32

Exp.  366161/20,  Final  Judgment  No.  55/2021,  March  18,  2021,  and  “Julio  
Emilio  De  Los  Dolores  et  al.  v.  Government  of  the  Province  of  San  Luis  et  
al.  S/  Amparo  Action”,  Exp.  365789/21.  “(But  I  want  to  analyze  the  issue  
strictly  on  its  normative  basis,  therefore,  it  remains  to  refer  to  art.  19  ccyc,  
which  has  not  been  modified  and  establishes  that  life  begins  at  conception.  
And  I  refer  to  the  Artavia  Murillo  ruling  of  the  IACHR,  and  declare  that  the  
embryo  deserves  the  protection  of  art.  4.1  C,  from  its  implantation  in  the  
uterus.”)
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For  example,  in  the  case  of  Gomes  Lund  et  al.  v.  Brazil,  the  IACHR  stated  

that  a  judicial  body  had  “(…)  the  function  of  making  the  American  Convention  

and  the  rulings  of  this  Court  prevail  over  internal  regulations,  interpretations  

and  practices  that  obstruct  compliance  with  the  provisions  of  a  given  case.  

In  this  task,  they  must  take  into  account  not  only  the  treaty,  but  also  the  

interpretation  of  it  made  by  the  Inter-American  Court,  the  ultimate  interpreter  

of  the  American  Convention.”34  Thus,  by  virtue  of  the  fact  that  the  Court  

has  not  only  applied  the  treaty,  but  also  the  interpretation  of  the  treaty  made  

by  the  Inter-American  Court,  the  ultimate  interpreter  of  the  American  Convention.

at  the  domestic  level.31  The  above  is  based  on

the  obligations  to  guarantee  and  to  take  internal  measures  enshrined  in  

articles  1.1.  and  2  of  the  ACHR.  In  addition,  the  control  of  conventionality  
is  based  on  article  29  of  the  ACHR,  which  establishes  that  none  of  its  

provisions  may  be  used  to  allow  the  restriction  of  rights  or  limit  the  

enjoyment  and  exercise  of  any  right  or  freedom  already  recognized  

internally.32  The  jurisprudence  of  the  IACHR  has  been  specifying  that  

the  control  of  conventionality  is  not  limited  to  the  verification  of  the  

application  of  the  ACHR,  but  rather  includes  other  “inter-American  

instruments”  and  “the  interpretation  that  the  Inter-American  Court  has  

made  of  them.”33
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Brazil.  Monitoring  Compliance  with  Judgment.  Order  of  the  Inter-American  Court  of  

Human  Rights  of  17  October  2014,  para.  19.

34  Inter-American  Court.  Case  of  Gomes  Lund  et  al.  (“Guerrilha  do  Araguaia”)  Vs.

Guatemala.  Preliminary  Objection,  Merits,  Reparations  and  Costs.  Judgment  of  4  

September  2012,  para.  262.

33  IACHR.  Case  of  Gudiel  Álvarez  et  al.  (“Diario  Militar”)  v.  Guatemala.  Merits,  

Reparations  and  Costs.  Judgment  of  November  20,  2012.  Series  C  No.  253.  See  also:  

IACHR.  Case  of  Mendoza  et  al.  v.

Argentina.  Preliminary  Objections,  Merits  and  Reparations.  Judgment  of  14  May  2013.  

Series  C  No.  260.  Case  of  the  Río  Negro  Massacres  v.

32  Ibid.

31  IACHR,  Inter-American  Court  of  Human  Rights  Jurisprudence  Booklet  No.  7:  

Conventionality  Control,  2019,  available  at:  https://www.corteidh.or.cr/sitios/libros/

todos/docs/cuaderni-llo7.pdf
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Second,  the  interpretations  made  by  some  of  the  plaintiffs  on  the  

precedent  of  the  SCJN  analyzing  the  Fontevecchia  and  D'amico  v.  

Argentina  case  do  not  take  into  account  the  compliance  monitoring  

resolutions  issued  by  the  IACHR.  In  the  last  resolution  issued  by  in  2017,  

the  IACHR  reiterated

“the  obligation  to  comply  with  the  provisions  of  its  decisions  corresponds  

to  a  basic  principle  of  law  on  the  international  responsibility  of  the  State,  

supported  by  international  jurisprudence,  according  to  which  States  must  

comply  with  their  international  conventional  obligations  in  good  faith  

(pacta  sunt  servanda)  and  cannot,  for  reasons  of  internal  order,  fail  to  

assume  the  international  responsibility  already  established.”35

Inter-American  Court  of  Argentina  has  the  obligation  to  verify  the  

compatibility  of  internal  regulations  with  the  provisions  of  the  ACHR,  other  

instruments,  the  jurisprudence  of  the  IACHR  and  its  advisory  opinions.

of  conventionality  control  in  the  context  of  the  System

For  the  IACHR,  the  obligation  to  comply  with  the  obligations  of  conventions  

and  the  provisions  of  its  judgments  must  bind  all  the  powers  of  a  State  

and  the  decisions  of  internal  courts  cannot  be  presented  as  justification  

for  failing  to  comply  with  the  decisions  of  international  courts.36  In  fact,  in  

this  case,  the  Court  recognized  the  actions  of  the  Argentine  State  to  

comply  with  the  judgment,  highlighting  that  the  statements  of  the  CSJN  

in  its  2017  judgment  "are  not  in  accordance  with  the  international  

obligations  assumed  by  Argentina"  and  that  they  are  also  contrary  to  its  

own  jurisdiction.

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

34

35  IACHR,  Resolution  of  October  18,  2017,  Fontevecchia  and  D'amico  v.  Argentina,  

Monitoring  Compliance  with  Sentence,  para.  12

36  Ibid,  paras.  13  and  15.
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Convention  on  the  Rights  of  the  Child

The  plaintiffs  have  also  emphasized  the  role  of  the  Convention  on  the  Rights  

of  the  Child  (CRC)  in  their  challenges  to  Law  27.610.  The  plaintiffs  have  

argued  1)  that  the  CRC,  and  in  particular  its  preamble,  constitutes  an  obstacle  

to  the  legalization  of  abortion,  2)  that  the  interpretative  declaration  that  

Argentina  made  when  ratifying  the  CRC  implies  the  unconstitutionality  of  

abortion,  and  3)  that,  in  any  case,  this  declaration  must  have  some  legal  

effect  in  Argentine  domestic  law.

Finally,  the  use  of  Artavia  in  the  lawsuits  analyzed  is  ambiguous.  Although  

the  lawsuits  have  highlighted  the  IACHR's  recognition  of  the  protection  of  life  

in  gestation  and  use  it  to  justify  the  unconstitutionality  of  Law  27,610,  at  the  

same  time  they  consider  it  arbitrary  to  speak  of  the  incremental  and  gradual  

protection  of  life  in  gestation  and  do  not  mention  the  exceptions  referred  to  

by  the  IACHR  itself.

prior  prudence37.  38  Thus,  in  this  last  resolution,  the  IACHR  urged  Argentina  

to  comply  with  the  reparation  measure  related  to  “rendering  null  and  void”  the  

civil  sentence  imposed  on  the  petitioners,  asking  the  State  to  take  the  actions  

it  deems  necessary  to  comply  with  this  order.39
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39  Ibid,  para.35

38  IACHR,  Resolution  of  October  18,  2017,  Fontevecchia  and  D'amico  v.  Argentina,  Monitoring  

Compliance  with  Sentence,  paragraph  22

37  The  positions  of  the  CSJN  were  highlighted  in  the  judgments  issued  against  Argentina  by  the  

Inter-American  Court  in  the  Bulacio  and  Bueno  Alves  cases  and  the  2015  judgment  adopted  to  

comply  with  the  Mohamed  case.
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This  argument  is  not  new  and  was  rejected  by  the  Supreme  Court  of  

Argentina  in  the  FAL  precedent  of  201241,  where  it  analyzed  the  meaning  

of  paragraph  9  of  the  Preamble  of  the  CRC  –  which  transcribes  part  of  

the  Preamble  of  the  Declaration  of  the  Rights  of  the  Child  of  1959:  “the  

child,  by  reason  of  his  lack  of  physical  and  mental  maturity,  needs  special  

protection  and  care,  including  due  legal  protection,  both  before  and  after  

birth.”

In  FAL,  the  SCJN  stated  that  the  discussion  of  the  Preamble  revealed  

that  “it  was  expressly  rejected  that  it  should  fix  a  specific  scope  for  any  of  

its  provisions”  (considering  13).  The  Court  recalled  that  this  paragraph  

generated  special  discussion,  that  the  solution  had  been  to  refer  to  the  

1959  Declaration  and  include  a  declaration

The  applicants  argue  that  the  Convention  on  the  Rights  of  the  Child  

constitutes  an  obstacle  to  the  legalization  of  abortion  in  the  States  

parties.  In  particular,  they  claim  that  when  the  Preamble  indicates  the  

protection  of  children  from  before  birth,  the  CRC  recognizes  that  States  

must  protect  life  in  the  “womb”  by  outlawing  abortion,  by  joint  application  

of  the  Preamble  and  Article  6  of  the  Convention,  which  recognizes  the  

right  of  every  child  to  life.40

On  the  CDN  and  its  preamble

expressly  warning  that  the  intention  of  the  paragraph  was  not  to  condition  

the  interpretation  of  any  other  clause  of

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

36

40  See,  for  example,  complaint  in  the  case  “García  Elorrio,  Aurelio  Francisco  vs.  

Provincial  Executive  Power  –  Amparo”.  File  No.  9965185,  section  V.1.9  and  extension  of  

complaint  in  the  case  Fiore  Viñuales,  Maria  Cristina  and  Others  vs.  Minister  of  Health  of  

the  Nation  S/  Merely  Declaratory  Action  of  Unconstitutionality”  File  No.  Fsa  4290/2020/

Ca2,  section  VII.C.viii.

41  Supreme  Court  of  Justice  of  the  Nation,  Ruling:  335:197.
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In  its  previous  version,  paragraph  6  of  the  preamble  did  not  
include  references  to  the  protection  of  the  rights  of  the  child  
“before  birth”44  and  it  was  at  the  session  where  the  re-

the  Convention.42  Without  prejudice  to  the  fact  that  the  drafting  
group  expressed  that  the  intention  of  the  paragraph  was  not  to  
condition  the  interpretation  of  any  other  clause  of  the  
Convention,  it  is  worth  noting  that  the  Legal  Adviser  of  the  
Drafting  Working  Group  warned  that  this  declaration  in  the  
preparatory  work  will  only  serve  as  an  auxiliary,  supplementary  
guide  in  the  interpretation  and  application  of  the  Convention.43

Legal  abortion  in  the  courts

43  On  this  statement  by  the  drafting  group,  the  United  Kingdom  representative  
requested  an  opinion  from  the  Legal  Counsel  of  the  Working  Group,  who,  in  
short,  played  down  the  importance  of  such  a  statement  for  the  future  
interpretation  and  application  of  the  treaty.  See  “Response  of  the  Legal  
Counsel  to  the  request  for  confirmation  by  the  representative  of  the  United  
Kingdom  regarding  preambular  paragraph  6  (paragraph  9)”,  Annex  to  the  
Report  of  the  Working  Group  on  a  draft  convention  on  the  rights  of  the  child,  
UN.Doc.  E/CN.4/1989/48,  2  March  1989,  p.  144.

44  The  text  said:  “Recognizing  that,  as  indicated  in  the  Declaration  of  the  
Rights  of  the  Child  adopted  in  1959,  the  child  due  to  the  needs  of  his  physical  
and  mental  development  requires  particular  care  and  assistance  with  regard  
to  health,  physical,  mental,  moral  and  social  development,  and  requires  
legal  protection  in  conditions  of  freedom,  dignity  and  security.”  Draft  
convention  on  the  rights  of  the  child,  text  of  the  draft  convention  as  adopted  
by  the  Working  Group  (First  to  ninth  sessions,  1979-

Report  of  the  Working  Group  on  a  draft  convention  on  the  rights  of  the  
child,  UN.Doc.  E/CN.4/1989/48,  2  March  1989,  para.  43.

42  Concerning  the  discussion  and  adoption  of  the  paragraph  in  question,  
the  Rapporteur  of  the  Working  Group  notes  that  “The  same  Drafting  Group  
[of  the  adopted  formula],  in  agreeing  on  this  text,  urges  that  the  following  
statement  by  the  Chairman  on  behalf  of  the  entire  Working  Group  be  
included  in  the  travaux  préparatoires :  ‘In  adopting  this  preambular  
paragraph,  the  Working  Group  does  not  intend  to  give  a  pre-judgement  on  
the  interpretation  of  article  1  or  any  other  provision  of  the  Convention  by  
States  Parties.’”  Report  of  the  Working  Group  on  a  draft  convention  on  the  
rights  of  the  child,  UN.Doc.  E/CN.4/1989/48,  2  March  1989,  para.  43.

1987),  E/CN.4/1988/WG.l/WP.l,  16  October  1987,  p.  5.
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cogens.45  Finally,  a  special  drafting  group  was  formed  to  discuss  that  

specific  paragraph  and  the  result  was  the  one  approved  as  paragraph  9  

of  the  Preamble  of  the  CRC,  which  transcribes  the  Preamble  of  the  1959  

Declaration.  That  result  was  understood  from  the  beginning  as  a  
concession

The  final  vision  of  the  text  was  adopted  when  the  proposals  of  some  

States  for  this  were  discussed  (such  as  West  Germany,  Ireland,  the  

Philippines,  Malta  and  the  Vatican).  In  that  discussion,  with  “life  from  

conception”  and  abortion  as  a  subtext,  some  representatives  went  so  far  

as  to  affirm  that  the  protection  of  the  life  of  the  unborn  would  constitute  
a  norm  of  ius

sion  (a  compromise  solution)  that  did  not  settle  the  discussion  in  one  

direction  or  the  other  and  that  left  enough  freedom  for  the  States  to  

regulate  the  rights  of  the  unborn  and  abortion  in  the  way  they  preferred.46

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

157.  This  is  precisely  what  the  complainants  are  doing,  and  some  countries  
did  during  the  negotiation.  At  the  session  where  the  final  text  of  the  
Convention  was  agreed,  for  example,  countries  that  had  submitted  
proposals  for  the  Convention  to  declare  that  one  is  “a  child  from  conception”  
withdrew  their  proposed  amendments  “in  the  light  of  the  text  of  preambular  
paragraph  6  adopted.”  See,  Report  of  the  Working  Group  on  a  Draft  
Convention  on  the  Rights  of  the  Child,  UN.Doc.  E/CN.4/1989/48,  para.  77  
(“The  representatives  of  Malta  and
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46  However,  as  Alston  points  out,  such  give-and-take  solutions  are  open  
to  a  variety  of  interpretations,  and  each  side  will  present  the  outcome  of  
that  solution  as  demonstrating  that  its  approach  or  proposal  has  prevailed.  
Alston,  Philip,  (1990),  The  Unborn  Child  and  Abortion  under  the  Draft  
Convention  on  the  Rights  of  the  Child,  Human  Rights  Quarterly,  Vol.  12,  
No.  1  (Feb.,  1990),  DOI:  10.2307/762174,  p.

45  This  was  the  case  of  the  representative  of  Italy  (although  she  confuses  
jus  cogens  with  customary  law):  “The  representative  of  Italy  pointed  out  that  
no  State  was  manifestly  opposed  to  the  principles  contained  in  the  
Declaration  of  the  Rights  of  the  Child  and  therefore,  according  to  the  Vienna  
Convention  on  the  Law  of  Treaties,  the  norm  concerning  the  protection  of  
life  before  birth  could  be  considered  as  “jus  cogens”  since  it  was  part  of  the  
common  conscience  of  the  members  of  the  international  community.”  
Report  of  the  Working  Group  on  a  draft  convention  on  the  rights  of  the  
child,  UN.Doc.  E/CN.4/1989/48,  2  March  1989,  para.  40
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Finally,  the  Argentine  Court  stressed  that  the  allegations  
regarding  the  incompatibility  of  the  CRC  and  abortion  are  
especially  unfounded  if  one  considers  that  the  Committee  
on  the  Rights  of  the  Child  itself,  interpreter  of  said  treaty,  
has  expressed  itself  in  the  opposite  sense  on  several  occasions.48

On  the  other  hand,  in  precedent  F.,  AL  the  Court  also  
emphasized  that  in  the  discussion  of  the  text  of  Article  1  of  
the  Convention  –  “a  child  is  understood  to  be  any  human  
being  under  eighteen  years  of  age”  –  a  formulation  was  
deliberately  chosen  that  omits  any  reference  to  the  
existence  of  children  “from  conception”,  as  some  countries  
had  proposed.47  This  would  therefore  weaken  the  
argument  that  the  Convention  on  the  Rights  of  the  Child  is  
an  obstacle  to  the  legalization  of  abortion.

In  this  regard,  the  Court  recalled  that,  for  example,  the  
Committee  has  promoted  the  reform  of  laws  for  the  
legalization  of  abortion  when  the  pregnancy  is  the  result  of  
rape  and,  with  respect  to  Argentina,  has  expressed  concern  about

Legal  abortion  in  the  courts

(Recital  13).  See  also,  Report  of  the  Working  Group  on  a  draft  convention  
on  the  rights  of  the  child,  UN.Doc.  E/
CN.4/1989/48,  2  March  1989,  paras.  75  et  seq.

47  The  Court  said  that  “among  a  variety  of  proposed  alternatives,  it  
expressly  decided  on  the  current  formulation  of  Article  1,  from  which  the  
thesis  maintained  by  the  party  cannot  be  derived  either.”

Senegal  stated  that,  in  the  light  of  the  text  of  preambular  paragraph  6  as  
adopted,  they  would  not  insist  on  the  adoption  of  the  ideas  contained  in  
their  respective  proposals  and  therefore  withdrew  them.”
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48  See  for  example:  Committee  on  the  Rights  of  the  Child,  Concluding  
observations  on  the  combined  fifth  and  sixth  periodic  reports  of  Argentina,  
CRC/C/ARG/CO/5-6,  1  October  2018,  para.  32.  Committee  on  the  Rights  
of  the  Child,  General  comment  No.  15  (2013)  on  the  right  of  the  child  to  
the  enjoyment  of  the  highest  attainable  standard  of  health  (article  24),  
CRC/C/GC/15,  para.  56.  Committee  on  the  Rights  of  the  Child,  General  
comment  No.  4  (2003)  The  health  and  development  of  adolescents  in  the  
context  of  the  Convention  on  the  Rights  of  the  Child,  CRC/GC/2003/4,  21  
July  2003,  para.  31.
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On  the  interpretative  declaration  on  the  ratification  of  the  CRC

Furthermore,  the  plaintiff  groups  have  argued  that,  even  if  the  CDN  

does  not  prohibit  abortion  in  the  States  Parties,  abortion  is  

unconstitutional  in  Argentina  due  to  the  conditions  under  which  the  

Convention  was  ratified.

Although  the  intention  in  the  negotiation  of  the  text  and  subsequent  approval  

of  the  Convention  was  not  to  hinder  the  regulation  of  abortion  in  the  domestic  

legislation  of  the  States  parties  and  the  pronouncements  of  the  Committee  

on  the  Rights  of  the  Child  confirm  this  understanding,  the  demands  insist  that,  

equally,  the  declaration  contained  in  the  Preamble  constitutes  in  itself  an  

obstacle  to  Law  27.610.

the  restrictive  interpretation  of  article  86  of  the  Criminal  Code  (recital  

13).

When  signing  the  CDN,  the  Argentine  representation  made  a  

reservation  to  article  21  and  two  declarations  on  articles  1  and  38.

Meanwhile,  by  approving  Law  23.894,  Congress  reaffirmed  the  

actions  of  the  Executive  and  added  an  additional  declaration.49  

Regarding  article  1,  Argentina  declared:  “With  regard  to  article  1  of  

the  Convention,  it  declares  that  it  must  be  interpreted  in  the  sense  

that  a  child  is  understood  to  be  every  human  being  from  the  moment  

of  conception  until  18  years  of  age.”  Based  on  this  declaration,  some  

have  pointed  out  that  after  the  CRC  was  granted  constitutional  

status  in  1994,  the  interruption  of  pregnancy

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation
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49  Committee  on  the  Rights  of  the  Child,  Reservations,  Declarations  
and  Objections  relating  to  the  Convention  on  the  Rights  of  the  Child,  Note  
by  the  Secretary-General,  11  July  1994,  UN.Doc.  CRC/C/2/Rev.3,  p.  13.  
Law  No.  23,849  Approve  the  Convention  on  the  Rights  of  the  Child,  
available  at  http://servicios.infoleg.gob.ar/infolegInternet/ane-xos/
0-4999/249/norma.htm
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51

51  SCJN,  Giroldi,  Fallos  318:514,  04/07/1995.  “The  already  mentioned  
'constitutional  hierarchy'  of  the  American  Convention  on  Human  Rights  has  
been  established  by  the  express  will  of  the  constituent  'under  the  conditions  
of  its  validity'  (article  75,  paragraph  22,  2nd  paragraph),  that  is,  as  the  cited  
Convention  effectively  governs  in  the  international  sphere  and  considering  
particularly  its  effective  jurisprudential  application  by  the  international  courts  
competent  for  its  interpretation  and

They  may  only  be  denounced,  where  appropriate,  by  the  National  Executive  
Branch,  subject  to  the  prior  approval  of  two-thirds  of  the  total  members  of  
each  Chamber”  (emphasis  added).

50  The  second  paragraph  of  article  75,  section  22  of  the  CN  states:  “The  
American  Declaration  of  the  Rights  and  Duties  of  Man;  the  Universal  
Declaration  of  Human  Rights;  the  American  Convention  on  Human  Rights;  
the  International  Covenant  on  Economic,  Social  and  Cultural  Rights;  the  
International  Covenant  on  Civil  and  Political  Rights  and  its  Optional  Protocol;  
the  Convention  on  the  Prevention  and  Punishment  of  the  Crime  of  Genocide;  
the  International  Convention  on  the  Elimination  of  All  Forms  of  Racial  
Discrimination;  the  Convention  on  the  Elimination  of  All  Forms  of  
Discrimination  against  Women;  the  Convention  against  Torture  and  Other  
Cruel,  Inhuman  or  Degrading  Treatment  or  Punishment;  the  Convention  
on  the  Rights  of  the  Child;  under  the  conditions  of  their  validity,  they  have  
constitutional  hierarchy,  do  not  repeal  any  article  of  the  first  part  of  this  
Constitution  and  must  be  understood  as  complementary  to  the  rights  and  
guarantees  recognized  by  it.

41

The  1994  constitutional  reform  incorporated  a  series  of  international  

human  rights  treaties,  including  the  Convention  on  the  Rights  of  the  Child,  

with  constitutional  status.  The  Constitution  established  that  these  

instruments  will  enjoy  constitutional  status  “under  the  conditions  of  their  

validity”  (art.  75.22  CN).50  Shortly  after  the  reform,  in  1995  the  SCJN  

explained  that  the  phrase  “under  the  conditions  of  their  validity”  refers  to  

how  the  treaty  “effectively  governs  in  the  international  sphere  and  

considering  particularly  its  effective  jurisprudential  application  by  the  

international  courts  competent  for  its  interpretation  and  application.”

then  in  force  became  unconstitutional  and  any  legalization  of  abortion  

would  require  prior  denunciation  of  the  CDN.

In  this  way,  over  the  years

Legal  abortion  in  the  courts
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However,  this  is  not  a  peaceful  interpretation.  For  example,  
Supreme  Court  judge  Horacio  Rosatti,  who  was  part  of  the  
1994  constitutional  convention,  argues  that  the  phrase  
“under  the  conditions  of  its  validity”  does  not  refer  to  the  
jurisprudence  of  the  treaty  bodies  but  to  the  way  in  which  
the  Argentine  State  has  bound  itself  internationally  at  the  
time  of  ratifying  each  international  instrument  and  how  
these  are  to  be  applied  internally:  that  is,  consideration  
should  be  given  to  any  reservations  or  declarations  that  
have  been  made,  reservations  by  other  parties  that  may  
affect  Argentina,  whether  the  treaty  has  constitutional,  legal,  
supralegal,  etc.  hierarchy.52  Rosatti  is  not  the  only  one  
who  maintains  a  position  in  this  sense  and  some  academics  
have  also  supported  this  interpretation.53  For  some,  like  
Rosatti,  this  interpretation  has  as  a  consequence  that  the  
declaration  of  Law  23,849  has  constitutional  hierarchy  
(because  that  law  establishes  the  conditions  of  validity  of  
the  CDN).  This,  in  turn,  would  imply  that  the  National  
Constitution  recognizes  the  right  to  life  from  conception  and,

The  Court  has  placed  special  emphasis  on  how  treaty  
bodies  interpret  and  apply  international  instruments  that  
enjoy  constitutional  status  in  the  country.

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

53  Moncayo,  Guillermo  R.  “Criteria  for  the  application  of  international  
standards  that  safeguard  human  rights  in  Argentine  law”,  in  Abramovich,  
V.,  Bovino,  A.  and  Courtis,  C.  (comp.)  The  application  of  human  rights  
treaties  by  local  courts,  Buenos  Aires:  Editores  del  Puerto,  2004,  pp.  96  
et  seq.;  Barra,  Rodolfo,  International  treaties  in  the  Argentine  
constitutional  reform,  RAP  Magazine,  No.  204,  September  1995.
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52  Rosatti,  Horacio  “The  so-called  control  of  conventionality  and  the  
control  of  constitutionality  in  Argentina”,  La  Ley,  February  2012.

application.  Hence,  the  aforementioned  jurisprudence  must  serve  as  a  
guide  for  the  interpretation  of  conventional  provisions  to  the  extent  that  
the  Argentine  State  recognized  the  jurisdiction  of  the  Inter-American  
Court  to  hear  all  cases  relating  to  the  interpretation  and  application  of  
the  American  Convention  (paragraph  11).
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It  also  noted  that  Law  23.849  made  express  reservations  to  
Article  21  of  the  CRC  in  the  first  paragraph  of  Article  2  of  the  
Law,  while  in  the  second  paragraph  it  merely  made  a  “declaration”  
on  Article  1  of  the  CRC.  According  to  the  Court,  this  declaration  
has  no  constitutional  hierarchy.

They  say  it  prohibits  abortion  in  all  circumstances.54

In  F.,  AL,  the  Supreme  Court  rejected  the  supervening  
unconstitutionality  of  abortion  due  to  the  declaratory  interpretation  
of  Law  23,849,  and  stated  that  “it  does  not  constitute  a  reservation  
that,  in  the  terms  of  article  20  of  the  Vienna  Convention  on  the  
Rights  of  the  Child,  alters  the  scope  with  which  the  Convention  

on  the  Rights  of  the  Child  governs  in  the  terms  of  article  75,  
paragraph  22,  of  the  National  Constitution”  (consideration  13).  
To  this  end,  the  SCJN  referred  to  the  guidelines  developed  by  
the  International  Law  Commission,  in  which  it  distinguishes  
between  the  content  and  effects  of  reservations  and  unilateral  
declarations.55

Legal  abortion  in  the  courts

55  Yearbook  of  the  International  Law  Commission,  1999,  Volume  II,  Part  Two,  Report  of  

the  Commission  to  the  General  Assembly  on  the  work  of  its  fifty-first  session,  Guidelines  

on  reservations  to  treaties,  provisionally  adopted  by  the  Commission  on  first  reading,  pp.  

91  and  following.

Available  at  https://legal.un.org/ilc/publications/yearbooks/english/

Rubinzal  Culzoni,  Santa  Fe,  2010,  pp.  209-212.

54  In  addition  to  maintaining  the  supervening  unconstitutionality  of  abortion,  Rosatti  

argued  that  if  Argentina  wants  to  regulate  any  cause  for  permitted  abortion,  it  must  first  

denounce  the  Convention  on  the  Rights  of  the  Child,  with  the  aggravated  majority  required  

by  the  Constitution.  “It  is  Congress,  by  the  express  will  of  the  constituent  (art.  75,  inc.  22  

of  the  CN),  that  holds  the  key  to  opening  the  possibility  of  'withdrawing'  totally  or  partially  

from  an  international  convention  such  as  the  one  on  children  (with  the  decision  of  two-

thirds  of  all  the  members  of  each  Chamber).  And,  once  this  requirement  has  been  met,  it  

is  Congress  that  would  have  the  power  to  include  (or  not  include)  some  or  all  of  the  criteria  

in  force  in  comparative  legislation  in  relation  to  abortion.”  Rosatti,  Horacio,  Human  Rights  

in  the  Jurisprudence  of  the  Supreme  Court  of  Justice  of  the  Nation  (2003-2013),  Rubinzal  

Culzoni,  Santa  Fe,  2013,  p.  134.  See  also  Rosatti,  Horacio,  Treatise  on  Constitutional  

Law,  Volume  I.
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In  the  ongoing  judicial  proceedings,  some  of  these  arguments  have  been  raised  with  

the  aim  of  having  the  courts  declare  that  Law  23,849  (and  its  interpretative  

declaration)  constitute  the  conditions  of  validity  of  the  Convention,  have  constitutional  

hierarchy  and,  therefore,  constitute  an  obstacle  to  the  constitutionality  of  Law  27,610.56

institutional  nor  the  potential  to  invalidate  the  assumptions  of  legal  abortion  recognized  

by  the  Penal  Code  then  in  force.

In  any  case,  it  is  worth  noting  that,  even  if  the  current  criterion  of  the  Court  were  

modified  and  established  that  the  CRC  in  Argentina  requires  protection  of  life  from  

conception,  this  would  not  necessarily  imply  that  the  abortion  assumptions  that  are  

legal  today  would  automatically  be  incompatible  with  that  interpretation.57  In  

comparative  law,  there  are  various  degrees  of  protection  of  life  in  gestation  that,  when  

weighed  against  the  serious  balance  in  terms  of  human  rights  that  the  strictest  

legislation  on  abortion  has,  have  resulted  in  the  progressive  decrease  in  the  use  of  

criminal  law.  The  most  recent  cases  are  those  of  Colombia  through  judgment  C-055  

of  2022  and  Mexico  through  a  decision  of  the  Court  of  Justice  of  the  Nation  of  Mexico  

in  2021.58  In  both  legal  systems,  the  protection  of  life  in  gestation  is  recognized

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

Ca2,  pp.  6,  17,  33,  etc.  See  in  particular  petition  vii.

58  See  Constitutional  Court  of  Colombia,  judgment  C-055  of  2022  and  
Supreme  Court  of  Justice  of  the  Nation  of  Mexico,  Action  of  Inconstitu-

57  This  is  because  in  a  State  of  Law,  such  protection  would  require  being  
weighed  and  balanced  in  relation  to  the  rest  of  the  interests  and  rights  
at  stake,  in  particular  those  of  the  pregnant  person,  the  integrity  of  and  
autonomy  over  her  body,  the  protection  of  her  health,  privacy,  her  dignity  
and  her  right  to  life.

56  See,  for  example,  extension  of  claim  in  case  Fiore  Viñuales,  Maria  
Cristina  and  Others  vs.  Minister  of  Health  of  the  Nation  S/  Merely  
Declaratory  Action  of  Unconstitutionality”  File  No.  Fsa  4290/2020/
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On  the  other  hand,  even  if  it  is  understood  that  the  interpretative  

declaration  does  not  modify  the  meaning  of  the  CDN  nor  does  it  entail  

the  unconstitutionality  of  abortion  (as  is  the  criterion  of  the  Court  in  F.,  

AL),  the  plaintiff  groups  have  argued  that  it  is  not  reasonable  to  assume  

that  such  a  declaration  has  no  effect.  On  the  contrary,  they  point  out,  

the  norms  must  be  interpreted  and  applied  in  order  to  ensure  their  effet  

utile.  This  argument  has  been  used,  for  example,  to  guide  the  interpretation  

of  Law  26.061,  on  the  Comprehensive  Protection  of  the  Rights  of  Girls,  

Boys  and  Adolescents  and  thus  establish  its  procedural  legitimacy.

a  relevant  degree  of  protection  of  life  in  gestation  and  despite  this,  after  

weighing  all  the  rights  and  interests  at  stake,  it  was  determined  that  

abortion  was  decriminalized  up  to  the  24th  week  of  gestation  in  the  case  

of  Colombia  and  the  unconstitutionality  of  the  criminalization  of  abortion  
without  allowing  a  period  of  time  close  to  gestation  to  voluntarily  interrupt  

the  pregnancy  without  proving  causes  in  the  case  of  Mexico.59

Law  26.061  established  a  series  of  protective  norms  for  individuals  within  

the  category  of  “boy,  girl  and  adolescent”,  but  it  did  not  define  what  is  

meant  by  “child”  and  its  article  2  expressly  refers  to  the  Convention  on  

the  Rights  of  the  Child  and  the  “conditions  of  its  validity”.  For  this  reason,  

different  plaintiffs  have  argued  that,  in  order  to  determine  from  what  

moment  one  is  a  child,  it  is  necessary  to  resort  to  the  interpretative  

declaration  of  Law  23.849  which  declared  that,  for  the  purposes  of  

applying  article  1  of  the  CRC  in  Argentina,  “a  child  is  understood  to  be  

every  human  being  from  the  moment  of  conception  until  18  years  of  age”.

Legal  abortion  in  the  courts
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nationality  148/2017.

59  Ibid.
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In  this  way,  they  have  argued  that  the  protection  granted  
by  Law  26.061  may  be  demanded  to  safeguard  the  rights  of  
“unborn  children”  from  the  moment  of  conception.  And,  for  
this  reason,  threats  to  their  rights  will  also  enable  the  
extraordinary  procedural  legitimacy  provided  for  in  article  1  
of  Law  26.061:  “the  failure  to  observe  the  duties  that  hereby  
correspond  to  the  governmental  organs  of  the  State  enables  
every  citizen  to  bring  administrative  and  judicial  actions  in  
order  to  restore  the  exercise  and  enjoyment  of  such  rights,  
through  expeditious  and  effective  measures.”  This  
interpretative  criterion  was  accepted,  for  example,  by  the  
Federal  Court  of  Salta  in  the  Fiore  Viñuales  case,  by  
accepting  the  appeal  that  the  actors  had  filed  and  recognizing  
their  active  procedural  legitimacy  to  challenge  Law  27.610.60  
in  the  abstract.

Additionally,  the  plaintiffs  have  pointed  out  that  Law  23,849  
must  be  read  in  conjunction  with  other  relevant  regulations,  
such  as  Article  75,  paragraph  23  of  the  CN  –  which  orders  
the  establishment  of  a  “special  and  comprehensive  social  
security  regime  for  the  protection  of  children  in  a  situation  of  
neglect,  from  pregnancy  until  the  end  of  the  elementary  
education  period”  –  and  Article  19  of  the  Civil  and  
Commercial  Code  –  which  establishes  that  “the  existence  of  
the  human  person  begins  with  conception.”

As  with  the  ACHR,  some  of  the  arguments  attempted  by  the  
plaintiff  groups  based  on  the  Convention  on  the  Rights  of  
the  Child  have  already  been  addressed  in  national  
jurisprudence,  but  others  have  not.  And,  although  Judge  
Rosatti's  doctrinal  opinions  on  the  CRC  and  the  hierarchy  
and  effects  of  Law  23,849  do  not  represent  the  current  criteria  of  the  Court,

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

No.  Fsa  4290/2020/Ca2,  Dr.  Elías  vote,  considering  8.

60  Fiore  Viñuales,  Maria  Cristina  and  Others  vs.  Minister  of  Health  of  
the  Nation  S/  Merely  Declaratory  Action  of  Unconstitutionality”  File  No.

46

Machine Translated by Google



disability

2.1.2.  Arguments  related  to  genocide  and  
discrimination  based  on  sex  and  gender

47

In  general,  the  different  demands  have  focused  on  reinforcing  the  idea  

that  abortion  is  contrary  to  IHRL.  However,  many  of  their  arguments  are  

based  on  misreadings  and  distorted  interpretations  of  the  scope  of  

international  instruments  and  their  authorized  interpretations.

Specifically,  it  has  been  argued  that  abortion  opens  the  door  to  the  

elimination  of  female  and  disabled  embryos.

Some  of  the  lawsuits  against  Law  27,610  have  compared  abortion  to  

“genocide”  and  discrimination  based  on  sex  and  disability.

The  Court  may  consider  this  in  the  context  of  the  three  Extraordinary  

Federal  Appeals  before  the  SCJN.  There,  the  plaintiffs  have  raised  this  

type  of  argument,  so  that  the  Court  could  review  its  previous  interpretations.

In  the  lawsuits  initiated  by  García  Elorrio  in  Córdoba  and  by  Abogados  

por  la  vida,  the  figure  of  “disappeared”,  “invisible”,  “pariahs”  has  been  

used  to  refer  to  those  who  are  about  to  be  “born”.  In  addition,  in  García  

Elorrio’s  lawsuit,  the  regime  created  by  Law  27.610  is  compared  with  the  

last  civil-military  dictatorship.  It  was  stated  that  “to  top  it  off,  in  art.  20  of  

the  challenged  law  it  is  established  that  the  authority  to  apply  the  exercise  

of  these  abortions  is  no  longer  provincial,  but  of  the  National  Executive  

Power.  We  have  returned  to  the  years  of  lead:  Argentines  at  the  disposal  

of  the  PEN  who

Legal  abortion  in  the  courts
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In  the  Lawyers  for  Life  and  Viñuales  lawsuits,  the  petitioners  suggested  

that  “abortion  on  demand”  would  be  equivalent  to  genocide,  since  the  

Convention  on  the  Prevention  and  Punishment  of  the  Crime  of  Genocide  

provides  that  “measures  intended  to  prevent  births  within  a  group”  may  

constitute  genocide  if  carried  out  with  genocidal  intent.62  They  also  point  

out  that  the  ratification  of  this  Convention  by  Argentina  and  other  countries  

reaffirms  the  “unwavering  will  to  defend  unborn  children.”  63  The  lawsuits  

also  link  abortion  to  the  contexts  of  sterilization  and  forced  abortion  during  

the  Nazi  regime  and  forced  sterilizations  in  Latin  America,  such  as  those  
carried  out  by  the  Fujimori  regime.

They  will  inevitably  die.  Who  would  have  seen  it?  61

It  is  worth  noting  that  the  link  made  by  the  plaintiffs  between  voluntary  

abortion  and  the  violation  of  the  Convention  on  the  Prevention  and  

Punishment  of  the  Crime  of  Genocide  is  the  result  of  a  misinterpretation.  

Although  the  Convention  mentions  among  the  actions  that  may  constitute  

genocide  those  that  seek  to  “prevent

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

62  “Abogados  Por  La  Vida  –  Civil  Association  vs.  National  State  (Amparo  
Law  No.  16,986)  and  Fiore  Viñuales,  Maria  Cristina  and  Others  vs.  
Minister  of  Health  of  the  Nation  S/  Merely  Declaratory  Action  of  
Unconstitutionality”  File  No.  Fsa  4290/2020/Ca2.  See  also:  Convention  
on  the  Prevention  and  Punishment  of  the  Crime  of  Genocide,  article  2:  
“In  this  Convention,  genocide  means  any  of  the  following  acts  committed  
with  intent  to  destroy,  in  whole  or  in  part,  a  national,  ethnical,  racial  or  
religious  group,  as  such:  (…)  d)  Measures  intended  to  prevent  births  
within  the  group.”

48

63  Ibid.

61  García  Elorrio,  Aurelio  Francisco  C/  Poder  Ejecutivo  Provincial  -  
Amparo  (Law  4915).  It  is  worth  clarifying  here  that  “at  the  disposal  of  the  
PEN”  is  the  legal  expression  used  to  refer  to  the  situation  of  political  
prisoners  in  Argentina.  The  lawsuit  equates  the  situation  of  the  
disappeared  detainees  who  were  victims  of  the  dictatorship  with  fetuses:  
both  are  “at  the  disposal  of  the  PEN  and  will  die.”
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Similarly,  the  plaintiff  groups  have  equated  abortion  with  the  extermination  
of  female  embryos.  In  this  sense,  the  plaintiffs  in  the  Fiore  Viñuales  case  

argued  that  “Law  27.610,  in  the  articles  in  question,  is  also  unconstitutional  

due  to  this  defect  of  vagueness,  since  it  does  not  contain  norms  that  

prevent,  and  therefore  allows,  abortion  to  be  practiced  in  order  to  deprive  

women  of  a  live  birth.”66  In  this  sense,  they  have  equated  the

Spanish:  births  within  the  group”,  the  same  article  II  is  clear  in  stating  that  

such  acts  must  be  carried  out  with  “the  intention  of  destroying,  totally  or  

partially,  a  national,  ethnic,  racial  or  religious  group  (...)”64,  such  as  non-

consensual  abortion  actions  that  seek  the  extermination  or  eradication  of  

a  specific  group.65  This  assumption  does  not  correspond  to  the  reality  

of  voluntary  abortions  legislated  in  Argentina.  Law  27.610  is  clear  in  

establishing  the  informed  consent  of  women  or  pregnant  people  as  a  

requirement  and  in  the  possibility  that  any  person  has  to  access  this  right,  

without  establishing  any  specific  group.

Legal  abortion  in  the  courts

See  Nuremberg  Military  Tribunal,  United  States  v.  Ulrich  Greifelt  et  al,  March  10,  
1948,  pp.  109-12;  Rosemary  Grey,  The  ICC's  First  'Forced  Pregnancy'  Case  in  
Historical  Perspective,  15.5  Journal  of  International  Criminal  Justice  905  (2017).

66  Fiore  Viñuales,  Maria  Cristina  and  Others  vs.  Minister  of  Health  of  the  Nation  

S/  Merely  Declaratory  Action  of  Unconstitutionality”  File  No.

65  This  was  the  case,  for  example,  with  Nazi  Germany’s  RuSHA  (Ras-se-  und  
Siedlungshauptamt  der  SS,  Race  and  Settlement  Main  Office),  whose  actions  were  
judged  by  the  Nuremberg  Military  Tribunal  in  the  case  United  States  v.  Ulrich  
Greifelt  et.  al.  RuSHA  played  a  key  role  in  forcing  abortions  on  Eastern  European  
workers.  Its  role  was  to  conduct  “racial  screening”  and  then  decide  whether  the  
abortion  should  proceed.  The  Nuremberg  tribunal  found  that  there  was  ample  
evidence  of  RuS-HA’s  role  in  this  program  and  that  abortions  were  indeed  forced.

64  Convention  on  the  Prevention  and  Punishment  of  the  Crime  of  Genocide,  Article  
II
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Likewise,  in  the  Fiore  Viñuales  lawsuit,  the  petitioners  argued  that  abortion  

pursues  eugenic  purposes  and  that  abortion  advocates  defend  these  

purposes.67  They  claim  that  the  law  does  not  provide  safeguards  to  

prevent  abortion  from  being  exercised  in  a  discriminatory  manner:

These  arguments  have  not  only  been  raised  in  lawsuits  against  the  

Argentine  law.  For  example,  the  Constitutional  Court  of  Colombia  has  

responded  to  the  same  type  of  allegations  from  groups  that  have  argued  

that  abortion  may  end  up  having  eugenic  purposes.

“Law  27.610,  in  the  questioned  articles,  is  also  unconstitutional  due  to  

this  defect  of  vagueness,  since  it  does  not  contain  norms  that  prevent,  

and  therefore  allows,  abortion  to  be  practiced  with  the  purpose  of  depriving  

women  and  the  disabled  of  a  live  birth,  in  violation  of  international  norms,  

which  are  also  part  of  our  norms  incorporated  into  the  Constitution,  such  

as  the  Convention  on  the  Elimination  of  All  Forms  of  Discrimination  

against  Women,  Law  23.17924,  and  the  Convention  on  the  Rights  of  
Persons  with  Disabilities,  Law  27.044.”68

voluntary  termination  of  pregnancy  practices  that  discriminate  on  the  

basis  of  sex,  suggesting  that  women  tend  to  choose  only  male  children.

Thus,  the  Constitutional  Court  has  understood  that  abortions  are  legal

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

67  To  this  end,  they  refer  to  the  fact  that  in  the  opinion  of  the  Office  of  the  
Public  Defender  of  the  Nation  in  the  previous  FAL,  the  Public  Defender  cited,  
among  other  authors,  the  author  of  an  article  from  1948  in  which  he  points  
out  that  the  regulation  of  abortion  in  the  penal  code  of  1918  had  eugenic  
foundations  and  that  this  “pursues  a  right  purpose:  to  prevent  the  birth  of  
unfortunate  handicapped  beings,  with  an  enormous  degenerative  burden.”  
See,  complaint  in  the  case  of  “Fiore  Viñuales,”  p.  33

68  Extension  of  claim  in  the  “Fiore  Viñuales”  case,  p.  27.

No.  Fsa  4290/2020/Ca2.
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70

70  Constitutional  Court  of  Colombia,  ruling  SU-096  of  2018,  ht-tps://

www.corteconstitucional.gov.co/relatoria/2018/SU096-18.htm

72  Guttmacher  Institute  (2020),  Banning  Abortions  in  Cases  of  Race  or  Sex  Selection  or  

Fetal  Anomaly,  https://www.guttmacher.org/eviden-ce-you-can-use/banning-abortions-

cases-race-or-sex-selection-or-fetal-anomaly

71  Ibid.

69  At  the  time  of  this  decision,  the  Constitutional  Court  of  Colombia  recognized  the  

constitutionality  of  three  grounds  for  accessing  an  abortion:  i)  When  the  life  or  health  of  

the  mother  is  in  danger;  b)  When  there  is  a  malformation  of  the  fetus  that  is  incompatible  

with  life;  c)  When  the  pregnancy  is  the  result  of  abuse,  rape,  incest,  egg  transfer  or  non-

consensual  insemination.  Subsequently,  through  Sentence  C-055  of  2022,  abortion  was  

decriminalized  up  to  the  24th  week  of  gestation.

51

73  State  Law  HB  214  states  in  its  original  language:  (“No  person  shall  purposely  perform  

or  induce  or  attempt  to  perform  or  induce  an  abortion  on  a  pregnant  woman  if  the  person  

has  knowledge  that  the  pregnant  woman  is  seeking  the  abortion,  in  whole  or  in  part,  

because  of  any  of  the  following:  (1)  A  test  result  indicating  Down  syndrome  in  an  unborn  

child;  (2)  A  prenatal  diagnosis  of  Down  syndrome  in  an  unborn  child;  (3)  Any  other  reason  

to  believe  that  an  unborn  child  has  Down  syndrome.”)

For  this  reason,  they  cannot

69  The  laws  of  Colombia  do  not  “contain  a  eugenic  purpose  of  supposed  

preservation  or  improvement  of  the  human  race ,”  since  they  are  based  on  the  

protection  of  women’s  rights  to  health  and  life.  They  cannot  be  called  “eugenic  

abortions”  or  “abortions  for  reasons  of  disability.”71  

Along  the  same  lines,  in  the  United  States,  those  who  oppose  abortion  have  

promoted  regulations  against  what  they  understand  to  be  “discriminatory”  abortions,  

and  in  some  states  abortion  has  been  prohibited  for  reasons  of  race,  sex  selection,  

or  fetal  abnormality.72  In  the  case  of  Ohio73  and  Arkansas,  for  example,  laws  have  

been  approved  with  specific  prohibitions  on  abortion  that  refer  to  the  detection  of  

Down  Syndrome,  arguing  that  abortion  for  these  reasons  affects  the  rights  of  the  

disabled  population.  Some  of  these  laws  have  been

Legal  abortion  in  the  courts
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These  laws  have  been  challenged  in  court,  with  varying  
results.74  Such  laws  have  been  widely  criticized,  as  they  
do  not  guarantee  that  women  receive  information,  resources  
and  support  to  raise  their  children  with  disabilities,  nor  do  
they  combat  the  discrimination  that  people  with  disabilities  
experience  in  different  areas  of  their  lives.75  As  Reingold  
and  Gostin  state,  laws  that  penalize  informed  decisions  by  
doctors  and  patients  cannot  reduce  stigma  or  discrimination,  
do  not  increase  awareness  of  disabilities,  or  alter  the  
conditions  of  disability.76

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

3329,  (2021).  On  Arkansas,  see  Little  Rock  Family  Planning  Services  v.  
Rutledge,  Eighth  Circuit,  United  States  Court  of  Appeals,  No.  19-2690,  
(2021)  and  United  States  Supreme  Court,  Rutledge  Att'y  Gen  of  Ar,  v  Little  
Rock  Family  Planning,  (June  30,  2022).  See  also,  United  States  Supreme  
Court,  Dobbs,  State  Health  Officer  of  the  Mississippi  Depart-ment  of  Health,  
Et  Al.  V.  Jackson  Women's  Health  Organization  Et  Al.,  (2022).

75  Alexa  Kolbi-Molinas,  Susan  Mizner,  ACLU,  “The  Offensive  Hypo-crisy  
of  Banning  Abortion  for  a  Down  Syndrome  Diagnosis,”  January  14,  2020,  
https://www.aclu.org/news/disability-rights/the-offensive-hypo-crisy-of-
banning-abortion-for-a-down-syndrome-diagnosis;  Piepmeier,  Alison  (2013)  
“Outlawing  abortion  won't  help  children  with  down  syndrome”  New  York  
Times,  https://parenting.blogs.nytimes.com/2013/04/01/

In  2022,  the  U.S.  Supreme  Court  vacated  the  Arkansas  ruling  and  ordered  
the  Court  of  Appeals  to  review  its  decision  in  light  of  the  new  federal  
standards  in  the  Dobbs  decision.  On  Indiana,  see  Planned  Parenthood  of  
Indiana  and  Kentucky,  Inc.  v.  Commissioner  of  the  Indiana  State  Department  
of  Health,  Seventh  Circuit,  United  States  Court  of  Appeals,  No.  17-3163  
(2018).  On  Ohio,  see  Preterm-Cleve-land  v.  McCloud,  Sixth  Circuit,  United  
States  Court  of  Appeals,  No.  18-

74  In  2018,  for  example,  the  Seventh  Circuit  Court  of  Appeals  declared  
unconstitutional  and  prevented  the  application  of  such  a  law  in  the  state  of  
Indiana,  which  had  been  passed  in  2016  banning  discriminatory  abortions.  
Meanwhile,  in  Ohio,  in  2021,  the  Sixth  Circuit  Court  of  Appeals  rejected  an  
injunction  aimed  at  preventing  its  application  and  said  that  the  law  prohibiting  
abortions  in  cases  of  Down  syndrome  did  not  create  a  substantial  obstacle  
to  accessing  an  abortion.  In  turn,  also  in  2021,  the  Eighth  Circuit  Court  of  
Appeals  ordered  the  precautionary  suspension  of  the  application  of  the  
Arkansas  law  prohibiting  abortions  in  cases  of  Down  syndrome.

outlawing-abortion-wont-help-children-with-down-syndrome
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For  example,  in  its  observations  to  Spain,  the  CRPD  recommended  that  

the  State  remove  “(...)  the  distinction  made  in  Law  2/2010  regarding  the  

period  within  which  the  law  allows  a  pregnancy  to  be  terminated  on  

grounds  of  disability  alone.”  In  the  case  of  Hungary,  the  CRPD  also  drew  

attention  to  the  specific  mention  of  disability  in  order  to  make  a  distinction  

regarding  the  period  within  which  a  pregnancy  can  be  terminated.81  The  

CRPD  also  expressed  to  the  United  Kingdom  its  concern  regarding  the  

stigmatization  and  the  lower  perceived  value  of  people’s  lives.

social  and  economic  factors  that  influence  abortion  decisions.76

For  its  part,  the  Committee  on  the  Rights  of  Persons  with  Disabilities  

(CRPD)  has  pointed  out  that  some  regulations  on  the  termination  of  

pregnancy  may  bring  tensions  with  the  mandates  of  the  Convention.  The  
CRPD  has  expressed  concern  about  national  regulations  that  propose  

different  time  limits  for  cases  related  to  the  detection  of  diagnoses  that  

may  imply  a  disability.  Specifically,  the  Committee  has  referred  to  this  in  

the  Concluding  Observations  to  the  States  of  Spain77,  Hungary78,  

Austria79  and  the  United  Kingdom80.

Legal  abortion  in  the  courts

78  CRPD  Committee,  Concluding  Observations:  Hungary,  CRPD/C/AUT/CO/1,  
2012,  paras  17  and  18.

79  CRPD  Committee,  Concluding  Observations:  Austria,  CRPD/C/AUT/CO/1,  

2013,  paras.  14  and  15.

77  CRPD  Committee,  Concluding  Observations:  Spain,  CRPD/C/ESP/CO/1,  2011  
paras  17  and  18.

76  Rebecca  B.  Reingold  &  Lawrence  O.  Gostin,  Banning  Abortion  in  Cases  of  
Down  Syndrome:  Important  Lessons  for  Advances  in  Genetic  Diag-nosis,  319  
JAMA  2375-2376  (2018)
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81  CRPD  Committee,  Concluding  Observations:  Hungary,  CRPD/C/HUN/CO/1,  
2012  paras  17  and  18.

80  CRPD  Committee,  Concluding  Observations:  England,  CRPD/C/GBR/CO/1,  
2017,  paras  12  and  13
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As  shown  by  recent  cases  analyzed  by  different  courts  in  the  United  

States  and  Colombia,  the  defense  of  people  with  disabilities  has  been  a  

narrative  used  to  oppose  abortion  as  a  right.  However,  it  is  important  to  

highlight  that  although  the  CRPD  Committee  has  expressed  its  concern  

about  discrimination  based  on  disability  that  can  arise  in  the  context  of  

legislation  that  allows  voluntary  termination  of  pregnancy,  these  

statements  only  respond  to  contexts  in  which  there  are  distinctions  or  

explicit  mentions  of  prenatal  diagnoses  or  additional  time  periods  that  can  

generate  contradictory  and  devaluing  messages  for  people  with  disabilities.  

This  does  not  occur  in  Argentina  because  Law  27,610  does  not  foresee  

or  make  mentions  or  exceptions  related  to  disability  for  access  to  an  

abortion.  It  is  worth  mentioning  that  different  organizations  of  people  with  

disabilities  participated  in  the  parliamentary  discussion  during  2018  and  

2019,  promoting  the  approval  of  Law  27,610,  arguing  that  there  is  no  

contradiction  between  the  defense  of  the  rights  of  people  with  disabilities  

and  the  defense  of  abortion  and  countering  the  narratives  that  use  said  

defense  as  an  argument  to  oppose  abortion.83

with  disabilities,  which  is  reinforced  by  regulations  that  allow  selective  

abortion  for  reasons  of  disability.82

Based  on  the  above,  it  is  clear  that  the  appeal  to  disability  is  not  something  

unique  to  the  context  of  Argentina.

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

83  See,  for  example,  “People  with  Disabilities  Are  Not  an  Argument  to  Oppose  
Voluntary  Termination  of  Pregnancy,”  Network  for  the  Rights  of  People  with  
Disabilities  (REDI),  December  1,  2020,  available  at  http://redi.org.ar/prensa/
2020/12/las-per-sonas-con-discapacidad-no-somos-argumento-para-oponer-a-la-
inte-rrupcion-voluntaria-del-embarazo/

82  CRPD  Committee,  Concluding  Observations:  England,  CRPD/C/GBR/CO/1,  
2017,  paras  12  and  13.
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In  May  2021,  in  the  province  of  San  Juan,  a  man  filed  an  
injunction  to  prevent  his  wife  from  terminating  her  
pregnancy.  After  the  first-instance  judge  rejected  his  
petition,  the  provincial  Court  of  Appeals  overturned  the  
decision  and  ordered  the  woman  to  refrain  from  having  an  
abortion  as  a  precautionary  measure.  The  judges  understood  
that,  due  to  the  marriage,  the  presumption  of  paternity  in  
Article  566  of  the  Civil  and  Commercial  Code  of  the  Nation  
(CCCN)  should  apply  and  that  pregnancy  in  general  
exceeds  a  woman’s  autonomy,  since  “its  effects  are  
naturally  projected  into  common  life,  with  special  impact  on  
the  interests  and  rights  of  the  other.”84  The  Court  issued  
this  resolution  without  forwarding  it  to  the  pregnant  woman  
and  established  as  a  condition  that  the  husband  assume  
the  financial  expenses  generated  by  the  pregnancy  and  
childbirth.  However,  when  this  decision  was  notified  to  the  
woman,  she  had  already  agreed  to  terminate  the  pregnancy,  
so  the  judges  revoked  the  measure  due  to  the  lack  of  
purpose  of  the  procedure.85

The  lawsuits  against  Law  27,610  have  also  used  the  
argument  of  paternity  of  the  unborn.  For  this,  the  figure  of  
protection  and  the  request  for  precautionary  measures  
have  been  used  in  actions  brought  by  those  who  claim  
paternity.

85  Civil  Court  of  Appeals,  "SFA  C/  TBMG  S/  Cautelar",  originating  from  
the  Eleventh  Civil  Court,  the  appeal  for  reconsideration  filed  by  MGTB,  
May  5,  2021.

84  Civil  Court  of  Appeals,  SFA  C/  TBMG  S/  Cautelar,  originating  from  the  
Eleventh  Civil  Court,  the  appeal  filed  by  the  plaintiff  on  pages  56/75,  
against  the  judgment  dated  04/26/21  recorded  on  pages  48/51,  May  1,  
2021.
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The  plaintiff  argued  that  he  tried  to  make  the  recognition  in  the  Civil  

Registry  of  Salta,  but  due  to  the  Covid-19  situation  he  did  it  through  a  

public  deed.  Responding  to  this,  the  first  instance  judge  concluded  that  

the  alleged  father  and  former  partner  of  the  woman  was  "prima  facie"  

entitled  to  petition  for  the  protection  of  his  rights  and  of  the  unborn  son  or  

daughter.  Likewise,  he  ordered  the  Province  of  Salta  as  a  precautionary  

measure  not  to  innovate,  to  refrain  from  carrying  out  any  pregnancy  

termination  practice  in  public  health  facilities  until  a  final  judgment  is  

issued  and  becomes  firm.  The  petitioner  withdrew  from  the  process  before  

a  final  judgment  was  issued.

Subsequently,  in  June  2021,  an  appeal  was  filed  before  the  Civil  and  

Commercial  Court  in  the  province  of  Salta  seeking  that  “the  pregnancy  

be  maintained  in  order  to  preserve  the  life  of  the  person  who  claims  to  

be  her  child;  and,  likewise,  requests  the  issuance  of  a  precautionary  

measure  so  that  the  defendants  refrain  from  carrying  out  any  practice  

that  could  interrupt  the  pregnancy.”86  In  this  case,  the  plaintiff  used  the  

possibility  of  recognizing  the  “unborn  child”  established  in  article  574  of  

the  Civil  and  Commercial  Code.

It  is  important  to  clarify  that  the  presumption  of  article  566  of  the  Civil  and  

Commercial  Code  is  provided  for  the  sole  purpose  of  establishing  marital  

filiation  after  the  birth  of  a  person.  Similarly,  the  “recognition  of  the  unborn  

child”  of  article  574  is  to  establish  extra-marital  filiation,  and  is  expressly  

“subject  to  live  birth.”  These  rules  are  aimed  at  establishing  filiation  after  

live  birth.  They  are  not  related  to  the  protection  of  prenatal  life,  nor  do  

they  give  the  presumed  parent  the  power  to  impose  his  wishes  on  the  

person.

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation
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86  Civil  and  Commercial  Court  of  First  Nomination,  “CBGM  v.  JCAC  and  
Province  of  Salta  for  Amparo,  File  No.  738,321/21.
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The  argument  related  to  the  “right  to  fatherhood”  is  not  new  
in  the  debate  on  abortion.  In  different  countries,  men  have  
claimed  their  right  to  fatherhood  to  prevent  their  partners  
from  terminating  pregnancies.  As  in  Argentina,  in  the  United  
States,  England,  Canada,  Uruguay  and  Colombia  there  
are  judicial  debates  that  have  analyzed  the  right  of  fathers  
as  an  argument  to  prevent  the  practice  of  abortion  in  
contexts  of  partial  decriminalization.

pregnant  woman,  nor  to  interfere  in  the  interruption  of  
pregnancy.87  It  is  also  worth  noting  that  the  “potential  
father”  strategies  can  bring  risks  to  the  right  to  confidentiality  
in  the  medical  care  of  pregnant  persons,  since  judicial  
proceedings  can  force  the  publicity  of  sensitive  medical  
information  to  which  third  parties  (such  as  ex-partners)  
would  not  have  the  right  to  access.  For  example,  in  some  
of  these  proceedings,  the  intention  or  actual  performance  
of  an  abortion  ends  up  being  revealed,  since  this  information  
becomes  the  very  object  of  the  judicial  process.

In  1976,  the  Supreme  Court  of  the  United  States  issued  a  
decision  in  the  case  of  Planned  Parenthood  v.  Danforth,  
where  it  analyzed  the  law  of  the  State  of  Missouri  that  
required  the  prior  consent  of  the  spouse  of  a  pregnant  
person  who  wanted  to  have  an  abortion,  and  the  consent  of  
the  parents  in  the  case  of  a  person  under  18  years  of  age.  
Both  requirements  were  declared  unconstitutional,  since  
the  decision  to  abort  was  up  to  the  pregnant  person  and  
the  treating  physician  and  no  veto  power  could  be  granted.

Legal  abortion  in  the  courts

87  It  is  worth  noting  that  Law  27,610  provides  that  every  person  with  the  
capacity  to  bear  children  has  the  “right  to:  a)  Decide  to  terminate  the  
pregnancy  in  accordance  with  the  provisions  of  this  law”  (Article  2),  without  
subjecting  or  conditioning  the  exercise  of  this  right  to  the  expression  of  
will  or  the  consent  of  his  or  her  spouse  or  sexual  or  emotional  partner.

57

Machine Translated by Google



The  Court  warned  that  this  “notification  requirement  will  
often  amount  to  the  veto  declared  unconstitutional  in  
Danforth”  and  will  especially  affect  those  women  who

the  spouse  or  the  parents.88  The  Court  also  clarified  that  in  
the  event  of  disagreement  within  the  couple,  since  it  is  the  
woman  who  physically  carries  the  pregnancy  and  gives  birth,  
and  is  the  most  directly  and  immediately  affected  by  the  
pregnancy,  the  decision  to  terminate  it  is  in  her  hands.89  
Later,  in  Planned  Parenthood  of  Southeastern  Pennsylvania  
v.  Casey  in  1992,  the  Court  declared  unconstitutional  the  
Pennsylvania  state  law  that  provided  that  in  order  to  access  
an  abortion,  women  must  notify  their  partner  of  their  intention  to  abort.

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

89  United  States  Supreme  Court,  Planned  Parenthood  of  Central  Missouri  
v.  Danforth,  428  US  52,  71  (1976)  (“We  recognize,  of  course,  that  when  
a  woman,  with  the  approval  of  her  physician  but  without  the  approval  of  
her  husband,  decides  to  terminate  her  pregnancy,  it  could  be  said  that  
she  is  acting  unilaterally.  The  obvious  fact  is  that  when  the  wife  and  the  
husband  disagree  on  this  decision,  the  view  of  only  one  of  the  two  
marriage  partners  can  prevail.  Inasmuch  as  it  is  the  woman  who  physically  
bears  the  child  and  who  is  the  most  directly  and  immediately  affected  by  
the  pregnancy,  as  between  the  two,  the  balance  weighs  in  her  favor.”)

88  Supreme  Court  of  the  United  States,  Planned  Parenthood  of  Central  
Missouri  v.  Danforth,  428  US  52,  69-70  (1976)  (“In  Roe  [410  US  113  
(1973)]  and  Doe  [410  US  179  (1973)]we  specifically  reserved  decision  on  
the  question  whether  a  requirement  for  consent  by  the  father  of  the  fetus,  
by  the  spouse,  or  by  the  parents,  or  a  parent,  of  an  unmarried  mi-nor,  
may  be  constitutionally  imposed.  We  now  hold  that  the  State  may  not  
constitutionally  require  the  consent  of  the  spouse…  Clearly,  since  the  
State  cannot  regulate  or  proscribe  abortion  during  the  first  stage,  when  
the  physician  and  his  patient  make  that  decision,  the  State  cannot  
delegate  authority  to  any  particular  person,  even  the  spouse,  to  prevent  
abortion  during  that  same  period…  [W]e  recognize  that  the  decision  
whether  to  undergo  or  to  forgo  an  abortion  may  have  profound  effects  on  
the  future  of  any  marriage,  effects  that  are  both  physical  and  mental,  and  
possibly  deleterious.  give  the  spouse  unilaterally  the  ability  to  prohibit  the  
wife  from  terminating  her  pregnancy,  when  the  State  itself  lacks  that  
right”).

58

Machine Translated by Google



They  fear  notifying  their  husbands  that  they  are  pregnant.90  
The  Court  further  noted  that  the  husband's  interest  in  the  life  
of  the  fetus  does  not  justify  the  State  granting  him  that  
“worrying  degree  of  authority  over  his  wife.”91  This  analysis  was  made
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If  a  husband's  interest  in  the  potential  life  of  the  child  outweighs  a  wife's  liberty,  the  State  

could  require  a  married  woman  to  notify  her  husband  before  she  uses  a  post-fertilization  

contraceptive.  Perhaps  next  in  line  would  be  a  statute  requiring  pregnant  married  women  

to  notify  their  husbands  before  engaging  in  conduct  causing  risks  to  the  fetus.  After  all,  if  

the  husband's  interest  in  the  fetus'  safety  is  a  sufficient  predicate  for  state  regulation,  the  

State  could  reasonably  conclude  that  pregnant  wives  should  notify  their  husbands  before  

drinking  alcohol  or  smoking.

Perhaps  married  women  should  notify  their  husbands  before  using  con-traceptives  or  

before  undergoing  any  type  of  surgery  that  may  have  complications  affecting  the  husband's  

interest  in  his  wife's  reproductive  organs.  And  if  a  husband's  interest  justifies  notice  in  any  

of  these  cases,

91  United  States  Supreme  Court,  Planned  Parenthood  of  Southern  Pennsylvania  v.  

Casey,  505  US  833,  898  (1992)  (“The  husband's  in-terest  in  the  life  of  the  child  his  wife  

is  carrying  does  not  allow  the  State  to  empower  him  with  this  troubling  degree  of  authority  

over  his  wife….

90  United  States  Supreme  Court,  Planned  Parenthood  of  Southern  Pennsylvania  v.  

Casey,  505  US  833,  892-93  &  897  (1992)  Spousal  notification  requirement  is  thus  likely  

to  prevent  a  significant  number  of  women  from  obtaining  an  abortion.  It  does  not  merely  
make  abortions  a  little  more  difficult  or  expensive  to  obtain;  husband,  through  physical  

force  or  psychological  pressure  or  eco-nomic  coercion,  prevents  his  wife  from  obtaining  

an  abortion  until  it  is  too  late,  the  notice  requirement  will  often  be  tantamount  to  the  veto  

found  unconstitutional  in  Danforth.  The  women  most  affected  by  this  law  —  those  who  

most  reasonably  fear  the  consequences  of  notifying  their  husbands  that  they  are  pregnant  

—  are  in  the  gravest  danger.
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thinking  of  situations  of  domestic  violence,  in  which  women  
may  be  subject  to  situations  and  threats  of  physical  or  
psychological  abuse.  In  addition,  she  argued  that  it  is  an  
inescapable  biological  fact  that  state  regulation  with  respect  
to  the  fetus  will  have  a  much  greater  impact  on  the  freedom  
of  the  mother  than  on  that  of  the  father,  affecting  not  only  
the  private  sphere  of  the  family,  but  also  the  integrity  of  the  
pregnant  woman.92

In  England,  in  May  1978,  William  Paton  requested  an  
injunction  to  prevent  his  wife  from  terminating  her  pregnancy.  
His  request  was  rejected  by  the  English  courts,  since,  as  
in  Argentina,  the  law  that  decriminalized  abortion  in  the  
United  Kingdom  does  not  condition  access  to  it  on  the  
consent  of  third  parties.93  Paton  then  appealed  to  the  
European  Commission  of  Human  Rights,  which  rejected  his  
request.  The  Commission  explained  that  the  authorization

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

93  Paton  v  British  Pregnancy  Advisory  Service  Trustees  and  another,  
Queen's  Bench  Division  at  Liverpool  [1979]  QB276  (“[T]oday  the  only  
way  he  can  put  the  case  is  that  the  husband  has  a  right  to  have  a  say  in  
the  destiny  of  the  child  he  has  conceived.  The  law  of  England  gives  him  
no  such  right;  the  Abortion  Act  1967  contains  no  such  provision.  It  
follows,  therefore,  that  in  my  opinion  this  claim  for  an  injunction  is  
"completely  misconceived  and  must  be  dismissed").
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92  United  States  Supreme  Court,  Planned  Parenthood  of  Southern  
Pennsylvania  v.  Casey,  505  US  833,  896  (1992).  "the  pregnant  woman").

one  might  reasonably  argue  that  it  justifies  exactly  what  the  Danforth  
Court  held  it  did  not  justify  —  a  requirement  of  the  husband's  consent  as  
well  …Women  do  not  lose  their  constitutionally  protected  liberty  when  
they  marry.  The  Constitution  protects  all  individuals,  male  or  female,  
married  or  unmarried,  from  the  abuse  of  governmental  power,  even  
where  that  power  is  employed  for  the  supposed  benefit  of  a  member  of  
the  individual's  family.”)
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Similarly,  the  Supreme  Court  of  Canada  rejected  a  man's  
request  for  an  injunction  to  prevent  his  girlfriend  from  
obtaining  an  abortion.  In  1989,  in  Tremblay  v.  Daigle,  the  
Supreme  Court  clarified  that  neither  Canadian  nor  Quebec  
law  recognizes  the  fetus  as  a  legal  person  and  emphasized  
that  there  is  no  legal  or  jurisprudential  precedent  to  justify  
“the  rights  of  the  potential  father.”  It  thus  rejected  the  
possibility  that  the  woman's  partner  could  have  veto  power  
over  her.

The  UK's  view  that  abortion  was  compatible  with  the  
European  Convention,  that  a  pregnant  woman's  right  to  
access  an  abortion  did  not  infringe  the  rights  of  her  husband,  
and  that  a  husband's  or  potential  father's  right  to  private  
and  family  life  did  not  include  a  right  to  be  consulted  about  
his  partner's  abortion,  concluded  that  Paton's  request  was  
incompatible  with  the  provisions  of  the  Convention.94  In  
later  years,  others  unsuccessfully  pursued  the  same  
strategy.95

Legal  abortion  in  the  courts

…
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95  See,  C.  v.  S.,  [1987]  1  All  ER  1230;  Clare  Dyer,  “Father  fails  in  at-
tempt  to  stop  girlfriend's  abortion,”  294  British  Medical  Journal  Volume  
631  (1987) ;  BBC  News,  “Abortion  for  court  fight  woman”,  26  March  
2001,  available  at:  http://news.bbc.co.uk/2/hi/health/1242952.stm

94  European  Commission  of  Human  Rights,  Paton  v.  United  Kingdom,  
13  May  1980,  (1981)  3  EHRR  408  Application  No.  8416/78,  par.  27  (“The  
Commission  has  next  considered  the  applicant's  ancillary  comp-laint  
that  the  Abortion  Act  1967  denies  the  father  of  the  foetus  a  right  to  be  
consulted,  and  to  make  applications,  about  the  proposed  abortion.  In  the  

present  case  the  Commission,  having  regard  to  the  right  of  the  
pregnant  woman,  does  not  find  that  the  husband's  and  potential  father's  
right  to  respect  for  her  private  and  family  life  can  be  interpreted  so  wi-
dely  as  to  embrace  such  procedural  rights  as  claimed  by  the  applicant,  
ie  a  right  to  be  consulted,  or  a  right  to  make  applications,  about  an  
abortion  which  his  wife  intends  to  have  performed  on  her.  The  
Commission  concludes  that  this  complaint  is  incompatible  ratione  
materiale  with  the  provisions  of  the  Convention  within  the  meaning  of  Article  27  (2).
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Similar  efforts  have  recently  been  made  in  Latin  America.  In  2017  in  

Uruguay,  where  abortion  is  legal  up  to  12  weeks,  a  woman's  ex-partner  

filed  an  injunction  to  prevent  the  termination  of  her  pregnancy.  The  

court  of  first  instance  upheld  the  petition  and  ordered  the  clinic  to  

suspend  the  procedure,  arguing  that  the  woman  had  not  complied  with  

the  formal  assessment  requirements  established  in  Law  18,987.  97  

Although  the  court  did  not  recognize  the  right  to  paternity  as  a  legally  

relevant  reason  to  suspend  the  procedure,  the  ruling  did  end  up  

hindering  the  woman's  right  under  gender  stereotypes  and  considering  

that  the  woman  was  in  a  good  economic  condition  to  continue  the  

pregnancy.  98  The  ruling  was

the  decisions  of  the  pregnant  woman  who  wants  to  have  an  abortion.96

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

97  Article  3  of  Law  18,987  on  voluntary  termination  of  pregnancy  requires  that  before  

accessing  an  abortion,  a  woman  must  receive  mandatory  counseling  from  an  

interdisciplinary  team.  There,  she  must  explain  the  reasons  for  her  decision  and  the  team  

must  inform  her  about  alternatives  to  abortion.

98  Jdo.Ldo.Mercedes  3rd  Tº  (Soriano),  Judgment  No.  6/2017  Mercedes,  February  21,  

2017.  For  Final  Judgment  of  First  Instance‚ au-

item/515/index.do

96  Supreme  Court  of  Canada,  Tremblay  v.  Daigle,  11-16,  1989,  2  SCR  530,  case  21553  

(“This  argument  would  appear  to  be  based  on  the  pro-position  that  the  potential  father's  

contribution  to  the  act  of  conception  gives  him  an  equal  say  in  what  happens  to  the  

foetus….  There  does  not  appear  to  be  any  jurisprudential  basis  for  this  argument.  No  

court  in  Quebec  or  elsewhere  has  ever  accepted  the  argument  that  a  father's  interest  in  a  

foetus  which  he  helped  create  could  support  a  right  to  veto  a  woman's  decisions  regarding  

the  foetus  she  is  carrying.  A  number  of  cases  in  various  jurisdictions  outside  of  Quebec  

have  considered  this  argument  and  explicitly  rejected  it…We  have  been  unable  to  find  a  

sin-gle  decision  in  Quebec  or  elsewhere  which  would  support  the  allegation  of  'father's  

rights'  necessary  to  support  this  injunction.  'father's  rights'”).  https://scc-csc.lexum.com/

scc-csc/scc-csc/en/
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A  similar  case  occurred  in  Colombia  in  early  2020,  when  a  law  student  

tried  to  prevent  the  termination  of  his  ex-partner's  pregnancy  through  a  

tutela  action  and  a  media  campaign  in  which  he  disseminated  information  

about  the  health  center  where  the  procedure  was  to  be  performed.  In  this  
case,  the  pregnancy  was  at  an  advanced  gestational  age  (third  trimester)  

and  met  one  of  the  three  reasons  under  which  abortion  has  been  

decriminalized  in  Colombia  since  Sentence  C-355  of  2006.100  Before  

the  tutela  judge  ruled,  the  woman  had  already  undergone  the  procedure  

under  the  health  risk  reason.101  In  response,  the  man  initiated  criminal  

proceedings  against  his  ex-partner  and  different  senators  announced  bills  

to  require  the  consent  of  the  alleged  parents  to  endorse  the  practice  of  

pregnancy  termination,  but  none  of  these  initiatives  have  advanced  

successfully.102

revoked  by  the  Court  of  Appeals  after  the  woman  had  a  spontaneous  

abortion.99

Arguments  related  to  the  “right  to  parenthood”  and  the  right  to  protect  

the  rights  of  potential
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99  See  also,  MYSU,  “News.  Abortion  in  Mercedes”,  March  13,  2017,  
available  at:  https://mysu.org.uy/multimedia/noticia/abortion-in-mercedes-
mysu-as-a-key-source-for-the-media/

101  “The  case  in  Popayán  that  stirs  up  debate  on  legal  abortion  in  
Colombia”,  El  Tiempo,  February  12,  2020,  https://www.eltiempo.com/

100  Constitutional  Court  of  Colombia,  judgment  C-355  of  2006.

cases  filed  under  IUE  431-86/2017  XXXXXX  C/  YYYYYY,  CAMS  
MERCEDES,  ASSE.  Amparo  action  and  constitutional  appeal.  Available  at:  
https://www.womenslinkworldwide.org/files/2937/pgja-uruguay-caso-
sinrazones-sentenciacen-es-pdf.pdf
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102  “The  father's  consent  should  not  be  necessary  to  abort”,  El  Tiempo,  
August  15,  2020,  https://www.eltiempo.com/politica/con-greso/analisis-
sobre-el-consentimiento-del-padre-para-abortar-529590

Colombia/Cali/Abortion-Case-In-Popayán-That-Opens-Debate-On-The-
Practice-09/46/12
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2.2.  Arguments  regarding  the  protection  of
women  and  people  with  the  ability  to  bear  children

64

103  On  this  phenomenon,  see  Siegel,  RB  (2008)  The  Right's  Reasons:  
Constitutional  Conflict  and  the  Spread  of  Woman-Protective  Anti-Abor-tion  
Argument,  Duke  Law  Journal,  57,  1641-92  and  Saurette,  P.  and  Gordon,  K.  
(2015)  The  Changing  Voice  of  the  Anti-abortion  Movement.  The  Rise  of  “Pro-
Woman”  Rhetoric  in  Canada  and  the  United  States,  University  of  Toronto  Press,  
Toronto.

In  addition  to  arguments  related  to  the  protection  of  life,  
lines  of  argument  can  also  be  identified  in  the  lawsuits  
regarding  the  rights  of  women  and  people  with  the  capacity  
to  bear  children.  Some  of  the  lawsuits  have  justified  the  
need  to  interrupt  the  implementation  of  Law  27.610  in  the  
protection  of  women's  rights.  However,  when  analyzing  
these  arguments,  it  can  be  seen  that  the  “protection  of  
women”  is  not  a  new  narrative  in  legal  actions  regarding  
sexual  and  reproductive  rights  and  that  some  of  these  
arguments  conceal  the  denial  of  reproductive  autonomy.103

Children  are  not  a  novelty.  Although  this  type  of  strategy  
has  generally  been  rejected,  international  and  comparative  
experience,  as  well  as  verified  cases  in  Argentina,  show  
that  they  have  the  potential  to  hinder  and  jeopardize  
effective  and  timely  access  to  the  services  that  people  with  
the  capacity  to  bear  children  need.  This  possible  impact  
must  be  considered  by  the  courts  when  evaluating  this  type  
of  argument.

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation
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On  the  one  hand,  some  lawsuits  have  argued  that  abortion  creates  

discrimination  and  undermines  the  protection  of  women  in  vulnerable  

situations.  For  example,  the  Más  Vida  Association  has  argued  that  “the  

mention  of  “social  health”  is  an  insinuation  for  the  poorest  to  abort.”104  

Furthermore,  the  lawsuits  are  based  on  the  incapacity  of  adolescents,  

arguing  that  the  law  “alters  the  regime  of  minors  and  disabilities  (…)  by  

not  requiring  the  consent  of  the  parents  of  minors  under  13  years  of  age  

through  the  arbitrary  failure  to  consider  abortion  as  an  invasive  procedure  

or  free  of  risk.”105  Along  these  lines,  the  lawsuits  have  also  suggested  
that  Law  27.610  leaves  women  with  disabilities  in  a  situation  of  forced  

abortion,  since  they  are  not  capable  of  giving  their  consent.106

The  lawsuits  against  Law  27.610  include  arguments  related  to  the  

“protection  of  poor  women”  or  “minors,  adolescents”  and  “women  and  

people  with  disabilities.”  They  have  also  emphasized  the  alleged  effects  

that  abortions  can  have  on  health.

The  protection  narrative  is  also  reflected  in  arguments  that  appeal  to  the  

lack  of  options  and  the  vulnerable  situation  in  which  abortion  leaves  

women.  In  the  Fiore  Viñuales  lawsuit  it  was  argued  that  "In  short,  far  from  

empowering  women,  the  Protocol  crystallizes

105  More  Life  Simple  Association  C/  In  And  Others  S/Amparo  Law  16.986  106  Us  

Political  Party  In  Formation  And  Other  C/  National  State  S/Ac-tion  Merely  Declaratory  Of  
Unconstitutionality.

104  More  Life  Simple  Association  C/  In  And  Others  S/Amparo  Law  16,986»;  Audi  Falú  

Marttin  Alejandro  And  Another  C/  Province  Of  Tucuman  S/  Amparo,  File  No.  17/21.
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107

109  Promoting  Board  of  the  Party  "Nos  -  Chaco  District  C/  National  State  S/Declaratory  

Action  of  Unconstitutionality,  File  No.

76/2021;  We  Political  Party  in  Formation  and  Other  C/  National  State  S/

108  We  Political  Party  in  Formation  and  Another  V/  National  State  S/  Merely  Declaratory  

Action  of  Unconstitutionality,  No.  219/2021.

107  Fiore  Viñuales,  Maria  Cristina  and  Others  vs.  Minister  of  Health  of  the  Nation  S/  

Merely  Declaratory  Action  of  Unconstitutionality”  File  No.  Fsa  4290/2020/Ca2.
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Merely  Declaratory  Action  of  Unconstitutionality

In  the  same  sense,  the  
Nos  Party  argued  that  “It  is  clear  that  women  in  their  full  social  
dimension  were  defeated  in  the  abortion  debate  and  that  
together  with  the  elderly  through  euthanasia  they  will  be  the  
main  contributors  to  the  internal  social  cost  of  the  New  World  
Order  that  is  just  being  installed  (…)”108

For  example,  in  the  lawsuits  filed  by  the  NOS  party  in  the  
province  of  Chaco,  emphasis  was  placed  on  the  lack  of  
responsibility  of  young  women,  stating  that  “(...)  Nobody  is  
asking  them  not  to  have  sex,  what  they  should  be  asked  to  do  
is  to  be  aware  and  responsible  for  their  actions.  Respect  for  
women's  autonomy  (misnamed  regarding  their  reproductive  
and  sexual  rights  because  what  is  the  reproductive  right  if  
what  is  determined  is  the  death  of  the  child?)  cannot  be  based  
on  a  conscience,  because  in  a  world  without  conscience,  what  
prevails  is  force.”109

To  justify  this,  some  of  the  plaintiffs  have  linked  the  
vulnerability  of  certain  women  with  their  lack  of  rationality  and  
responsibility  in  making  decisions.

a  situation  of  lack  of  options  and  freedom;  in  short,  of  gender  
inequality.”

These  arguments  have  a  common  thread,  which  is  the  
objection  to  the  exercise  of  autonomy  and  agency  of  women  
and  people  with  the  capacity  to  bear  children.  In  this  way,  
abortion  is  spoken  of  as  an  imposition  and  not  as  an  option  
about  which  women  have  the  right  to  decide  autonomously,  
with  adequate  information,  support  and  the  necessary  legal  means.

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation
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Additionally,  regarding  the  specific  objection  to  abortion  
decisions  by  women  with  disabilities,  it  is  worth  reiterating  
the  recognition  of  reproductive  autonomy  and  supported  
decision-making  made  by  the  CRPD  Committee  and  the  
United  Nations  Rapporteur  on  the  Rights  of  Persons  with  
Disabilities.110  The  CRPD  recognizes  the  sexual  and  
reproductive  rights  of  persons  with  disabilities,  including  
their  right  to  make  decisions  about  their  reproduction  and  
to  receive  support  and  reasonable  accommodations  
required  to  be  able  to  express  their  will,  access  information  
and  make  informed  decisions  about  their  health.111  
Similarly,  under  the  terms  of  Article  2  of  the  CRPD,  the  
denial  of  reasonable  accommodations  and  support  required  
for  a  person  with  a  disability  to  be  able  to  express  their  will  
in  order  to  access  a  health  service,  such  as  abortion,  could  
constitute  “discrimination  on  the  basis  of  disability.”112

and  adjustments,  when  required,  and  being  in  the  best  
conditions  to  decide  what  to  do  with  a  pregnancy  that  
modifies  your  life  plan.
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112  United  Nations,  Convention  on  the  Rights  of  Persons  with  Disabilities.  
Art.  2.
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111  United  Nations,  Convention  on  the  Rights  of  Persons  with  Disabilities.  
Art.  9,  12  and  23.

110  See:  United  Nations,  Committee  on  the  Rights  of  Persons  with  
Disabilities,  General  Comment  No.  3  (2016)  on  women  and  girls  with  
disabilities,  CRPD/C/GC/3.  Special  Rapporteur  on  the  rights  of  persons  
with  disabilities,  “Access  to  support  for  persons  with  disabilities,”  A/HRC/
34/5,  20  December  2016.  Special  Rapporteur  on  the  rights  of  persons  with  
disabilities,  “The  sexual  and  reproductive  health  and  rights  of  girls  and  
young  women  with  disabilities,”  A/72/133,  14  July  2017.

Machine Translated by Google



For  example,  in  the  lawsuits  filed  by  attorney  García  Elorrio  
in  Córdoba  and  by  Abogados  por  la  Vida  in  the  Autonomous  
City  of  Buenos  Aires  (CABA),  the  intention  was  to  suspend  
the  distribution  of  Misoprostol  as  a  precautionary  measure,  
arguing  that  it  is  a  dangerous  drug.113  Meanwhile,  in  the  
lawsuits  filed  by  the  NOS  Party  and  Fiore  Viñuales,  reference  
has  been  made  to  what  they  call  “Post-Abortion  Syndrome,”  
alleging  that,  although  it  does  not  occur  in  all  cases,  “it  occurs  
to  a  significant  degree  with  serious  consequences  for  the  
woman.”114  Thus,  the  plaintiff  groups  have  argued  that  
abortion  causes  mental  health  problems  in  women,  including  
symptoms  such  as  depression,  anxiety,  shame,  and  loss  of  
self-esteem,  among  others.115  All  of  this  despite  the  fact  that  
the  plaintiffs  themselves  also  recognize  that  there  is  not  
enough  scientific  evidence  to  prove  this  syndrome.116

On  the  other  hand,  the  lawsuits  have  argued  that  abortion  
methods  affect  the  health  of  women  and  pregnant  people  
and,  consequently,  in  order  to  protect  their  health,  it  is  
necessary  to  prohibit  abortion.

File  No.  Fsa  4290/2020/Ca2.

115  We  Political  Party  in  Formation  and  Another  Vs.  National  State  S/
Purely  Declaratory  Action  of  Unconstitutionality”,  No.  219/2021.

114  Promoting  Board  of  the  Nos  Party  -  Chaco  District  C/  National  State  
S/  Action  Mere  Declaratory  of  Unconstitutionality,  File  No.  76/2021  and  
Fiore  Viñuales,  Maria  Cristina  and  Others  C/  Minister  of  Health  of  the  
Nation  S/  Action  Merely  Declaratory  of  Unconstitutionality”

113  See,  for  example,  the  claim  in  the  García  Elorrio,  Aurelio  Francisco  
case  against  Poder  Ejecutivo  Provincial  -  Amparo  (Law  4915),  p.  43  (“…
it  is  bad  enough  to  kill.  It  has  a  failure  rate  of  between  12%  and  25%  of  
cases,  which  means  that  many  times  children  end  up  being  born,  but  
with  35  types  of  anomalies  detected”).

68

116  Fiore  Viñuales,  Maria  Cristina  and  Others  C/  Minister  of  Health  of  the

2.2.2.  Arguments  on  the  protection  of  
women's  health
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The  truth  is  that  neither  the  allegations  about  the  lack  of  
effectiveness  of  medical  abortion,  nor  the  effects  on  physical  
and  mental  health  are  supported  by  reality.  For  years,  scientific  
evidence  has  shown  that  the  use  of  medications  is  a  safe,  
effective  and  acceptable  method  for  terminating  pregnancy.117  
This  has  been  reaffirmed  by  the  World  Health  Organization  
(WHO),  recommending  the  use  of  medications  for  the  
termination  of  pregnancy.118  In  the  most  recent  Guidelines  
on  abortion  care  of  2022,  the  WHO  reiterated  the
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118  See,  World  Health  Organization,  Guidelines  on  abortion  care,  2022,  
https://www.who.int/es/publications/i/
item/9789240045163;  WHO,  WHO  Guideline  on  Self-Care  Interventions  for  
Health  and  Well-Being  (2021);  WHO,  Medical  treatment  of  abortion  (2019);  
WHO,  Expanding  health  worker  roles  for  safe  abortion  in  the  first  trimester  
of  pregnancy  (2016);  WHO,  Health-care  worker  roles  in  safe  abortion  care  
and  contraception  after  abortion  (2015);  WHO,  Safe  abortion:  a  technical  
and  policy  guide  for  health  systems,  Second  edition  (2012);  WHO,  Safe  
abortion:  a  technical  and  policy  guide  for  health  systems  (2003).

117  See,  among  many,  Morris,  Jessica  et.  al,  FIGO  Updated  
Recommendations  for  the  Use  of  Misoprostol  Alone  in  Gynecology  and  
Obstetrics,  FIGO  (2017);  Raymond,  E.G.  et.  al,  Efficacy  of  Misoprostol  
Alone  for  First-Trimester  Medical  Abortion:  A  Systematic  Review,  133  Obstet  
Gynecol  137  (2019);  López  Cabello,  A.  and  Gaitán  AC.,  Safe  abortion  in  
women's  hands.  Autonomy  and  human  rights  approach  to  COVID-19  and  
beyond,  23  Health  and  Human  Rights  Journal  191  (2021).  Regarding  use  in  
adolescents,  see  Varona  Sánchez,  Joel,  et.  al,  Misoprostol  in  the  early  
termination  of  pregnancy  in  adolescent  patients,  36  Revista  Cubana  de  
Obstetricia  y  Ginecología  (2010);  Ministry  of  Health  of  the  Nation,  Care  for  
pregnant  girls  and  adolescents  under  15  years  of  age.  Roadmap:  tools  to  
guide  the  work  of  health  teams,  2nd  ed.  Buenos  Aires  (2020).

Nation  S/  Merely  Declaratory  Action  of  Unconstitutionality”  File  No.  Fsa  
4290/2020/Ca2  (“[T]he  problem  of  post-abortion  syndrome  or  the  traumatic  
consequences  of  abortion  is  not  something  on  which  scientific  doctrine  is  
unanimous.  There  are  those  who  deny  that  abortion  brings  certain  traumatic  
consequences  or,  as  we  have  heard  so  many  times  during  the  pandemic,  
that  'it  is  something  that  lacks  scientific  evidence'”).
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Similarly,  the  supposed  existence  of  a  “post-abortion  
syndrome”  has  also  been  disproven  by  the  scientific  
literature.  Both  the  American  Psychiatric  Association120

evidence  and  the  recommendation  to  use  the  combined  
regimen  of  Misoprostol  and  Mifepristone  to  perform  medical  
abortions,  urging  States  to  follow  its  recommendations  that  
have  proven  to  be  the  most  appropriate  to  guarantee  
quality  care  that  involves  provision  “in  a  safe  manner  and  
that  minimizes  risks  and  harm  to  users  of  the  service.”119

The  Royal  College  of  Psychiatrists  and  the  British  
Psychological  Society  in  the  United  Kingdom121  have  
rejected  the  existence  of  this  alleged  syndrome.  Also,  the  
longitudinal  Turnaway  study  in  the  United  States  interviewed  
about  1,000  women  over  5  years  and  found  that  abortion  
does  not  increase  mental  health  risks.  On  the  contrary,  
other  factors  in  people's  lives,  including  domestic  violence,  
a  history  of  abuse  and  mental  health  problems,  and  denial  
of  abortion  services  are  associated  with  mental  health  
problems.122

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

files/turnawaystudyannotatedbibliography.pdf:  Diane  Green  Foster,  The  
Turnaway  Study:  Ten  Years,  A  Thousand  Women,  and  the  Consequences  
of  Having  -  or  Being  Denied  -  an  Abortion,  2020;  Rocca,  C.H  et.  al,  Emo-
tions  and  decision  rightness  over  five  years  following  an  abortion:  An  
examination  of  decision  difficulty  and  abortion  stigma,  248  Social  Science

122  ANSIRH,  “Introduction  to  the  Turnaway  Study”,  March  2020,  available  
online:  https://www.ansirh.org/sites/default/files/publications/

121  National  Collaborating  Center  for  Mental  Health,  Induced  abortion  and  mental  health.  A  

systematic  review  of  the  mental  health  outcomes  of  induced  abortion,  including  their  prevalence  

and  associated  factors,  2011.

120  American  Psychological  Association.  Task  Force  on  Mental  Health  
and  Abortion.  Report  of  the  Task  Force  on  Mental  Health  and  Abortion.
Washington,  DC:  APA;  2008.

item/9789240045163

119  World  Health  Organization,  Guidelines  on  abortion  care,  2022,  https://
www.who.int/es/publications/i/
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"The  law  directly  introduces  abortion  as  a  response  to  the  
public  health  problem  it  invokes;  it  does  not  even  consider  the  
possibility  of  carrying  out  a  less  harmful  procedure,  for  
example,  by  bringing  forward  the  birth  or  offering  the  mother  
subsequent  adoption  with  a  prohibition  (...)  of  being  able  to  
effectively  offer  the  mother  (...)  the  alternative  means  
necessary  to  safeguard  both  lives."124

On  the  other  hand,  some  of  the  lawsuits  understand  women  
and  pregnant  people  as  a  necessary  instrument  to  achieve  a  
greater  end  or  good:  pregnancy.  In  this  case,  women  are  not  
understood  as  subjects  of  law,  but  merely  as  a  means.  This  
line  of  arguments  can  be  confused  with  perfectionist  
arguments123,  in  which  pregnant  people  are  called  upon  to  
perform  heroic,  stoic  and  supererogatory  behaviors  such  as  
carrying  the  pregnancy  to  term  and  giving  it  up  for  adoption  to  
avoid  abortion.  Thus,  for  example,  in  the  lawsuit  by  the  
Fundación  Más  Vida  it  was  argued  that:

Within  this  line  of  arguments  we  can  also  identify  a  dismissal,  
ridicule  and  dehumanization.

123  For  further  discussion  of  these  topics  and  their  incompatibility  with  the  hermeneutics  
of  human  rights,  see  Leonardi  de  Herbon  Hebe,  “Reflection  on  ethics  and  human  rights”  

in  “Human  Rights  and  Guarantees.  Bases  for  their  study  and  analysis”  by  Travieso  Juan  

Carlos  [et,  al],  CABA,  Albremática,  2019.
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124  More  Life  Simple  Association  C/  In  And  Others  S/  Amparo  Law  16,986;  Audi  Falú  

Martín  Alejandro  And  Another  C/  Province  Of  Tucumán  S/  Amparo;  De  Lamadrid,  David  

Exequiel  And  Others  C/  National  State  S/  Amparo  Law  16,986,  File  No.  71/2021.

&  Medicine  112782  (2020).

undervaluation  of  women  and  denial  of
2.3  Arguments  about  instrumentalization  and

abortion  as  a  human  right
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“A  woman  may  consider  or  feel  that  pregnancy  is  a  burden,  
a  discomfort,  a  nuisance,  a  setback,  and  find  its  inevitable  
physical  display  unpleasant  and  disgusting;  pregnancy  may  
cause  her  a  feeling  of  anguish  (…)  or  uneasiness,  she  may  
feel  socially  disadvantaged  (people  stare  at  her  in  a  disco,  
her  tight  clothes  do  not  look  good  on  her)  and  then  decide  
to  have  an  abortion,  the  death  of  a  human  being  (…).  When  
dealing  with  the  most  important  legal  right,  the  slightest  
possibility  that  the  “danger  to  health”  (…)  may  be  subject  to  
an  imprecise  interpretation  by  both  the  woman  and  health  
professionals  (…)  cannot  be  accepted.”125

Finally,  within  this  narrative  it  is  argued  that,

Similarly,  in  some  lawsuits  filed  by  the  NOS  party,  the  
actions  of  Judge  Marta  Rut  Legarreta  are  used  as  a  
“superior”  example,  in  a  case  that  was  known  in  the  media  
as  “prenatal  adoption”  and  that  can  be  identified  as  a  case  
of  obstruction  of  access  to  the  termination  of  pregnancy  of  
a  sexually  abused  teenager.126  In  this  lawsuit,  the  use  of  
the  figure  of  prenatal  adoption  accentuates  the  purpose  of  
women  as  surrogates  and  their  consequent  
instrumentalization.127

towards  those  who  gestate.  In  Fiore  Vinua-les's  lawsuit ,  
for  example,  it  was  highlighted  that:

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

126  Page  12,  “A  judge  granted  a  prenatal  adoption,”  August  2,  2019  (“An  
18-year-old  teenager,  abused  by  her  stepfather  since  she  was  13,  and  
with  a  2-year-old  daughter  from  the  same  abuser,  appeared  before  the  
court  of  María  Legarreta,  in  Paso  de  los  Libres,  Corrientes.
Although  the  judge  agreed  to  her  abortion,  she  was  pushed  into  giving  birth  at  the  hospital.

125  Fiore  Viñuales  C/  Ministry  of  Health  S/  Merely  Declaratory  Action  of  
Unconstitutionality”  (Extension  of  demand).
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Before  the  birth,  Legarreta  signed  the  prenatal  adoption  to  a  couple.”),  
available  at  https://www.pagina12.com.ar/209573-una-jueza-conce-dio-
una-adopcion-prenatal  127  
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Although  abortion  has  been  decriminalized,  that  does  not  make  it  a  right.  
Many  of  the  plaintiffs  have  argued  that  “abortion  cannot  be  a  right”128  

and  reject  the  category  of  pregnancy  interruption,  arguing  that  it  is  a  

“euphemism”  to  refer  to  “the  right  to  end  the  life  of  the  growing  person  in  

the  mother’s  womb.”129  In  this  sense,  in  the  lawsuit  of  a  provincial  

legislator  against  the  Province  of  Tucumán  it  is  stated  that  “There  will  be  

cases,  then,  of  abortions  on  demand  camouflaged  until  the  very  moment  

in  which  the  baby  is  ready  for  birth.  The  conclusion  of  the  absurd  and  

exaggerated  imbalance  is  the  following:  The  pain,  even  if  it  is  of  a  

revictimized  woman,  is  more  important  than  an  enormous  number  of  

children  deprived  of  their  life  with  “fabricated”  causes.130  Similarly,  in  the  

lawsuit  of  the  Nos  Party,  it  is  argued  that  “Abortion  is  given  the  status  of  a  

right  with  a  constitutional  basis  that  it  does  not  have;  There  is  no  “Right  to  

abortion”  in  our  constitutional  order.  What  does  exist  and  constitutes  an  

imperative  of  the  system  is  the  “Right  to  life”  (…).131

In  this  regard,  in  ruling  F.,  AL  the  Supreme  Court  of  Justice  established  

that  "When  the  legislator  has  decriminalized  and  to  that  extent  authorized  

the  practice  of  an  abortion,  it  is  the
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129  Berarducci  Walter  Fabian  Vs.  Province  of  Tucumán  and  Another  S/  Am-paro,  

Expte.  Not:  29/21.

130  García  Elorrio,  Aurelio  Francisco  C/  Provincial  Executive  Power  -  Amparo  (Law  

4915)  Identical  Arguments  Are  Repeated  In:  “Lawyers  For  Life  –  Civil  Association  C/  

National  State  (Amparo  Law  No.  16,986).

128  Audi  Falu  Marttin  Alejandro  Y  Otro  C/  Provincia  De  Tucuman  S/  Amparo,  Expte.N°  

17/21.

Merely  Declaratory  Action  of  Unconstitutionality;  Promoting  Board  of  the  Nos  Party  -  

Chaco  District  Vs.  National  State  S/Merely  Declaratory  Action  of  Unconstitutionality,  

File  No.  76/2021.

131  We  Political  Party  in  Formation  and  Other  C/  National  State  S/
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Although  Law  27.610  legalized  the  interruption  of  pregnancy  
with  a  combined  scheme  of  causes  (life,  health  and  rape)  
and  time  limits  (up  to  fourteen  weeks),  outside  of  these  
cases,  article  88  of  the  Penal  Code  maintains  a  sanction  of  
up  to  one  year  in  prison  for  anyone  who  performs  an  
abortion.133  Under  these  conditions,  the  plaintiff  groups  
take  advantage  of  the  symbolic  and  social  effectiveness  of  
the  permanence  of  abortion  as  a  crime134  to  insist  on  the  
exceptional  nature  of  the  circumstances  in  which  it  is  
permitted,  and  the  need  to  restrict  its  interpretation  and  
application  as  much  as  possible.  In  this  sense,  the  author  
Andrea  Pochak  points  out  that,  despite  the  ineffectiveness  of  criminal  law  to

The  State,  as  guarantor  of  the  administration  of  public  
health,  has  the  obligation,  whenever  the  circumstances  that  
enable  a  non-punishable  abortion  concur,  to  make  available  
to  whoever  requests  the  procedure  the  medical  and  hygienic  
conditions  necessary  to  carry  it  out  in  a  rapid,  accessible  
and  safe  manner.”132  Furthermore,  Law  27.610  expressly  
provides  that  persons  with  the  capacity  to  bear  children  
“have  the  right”  to  “decide  to  terminate  the  pregnancy  in  
accordance  with  the  provisions  of  this  law”  (article  2.a).

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

133  Penal  Code,  Article  88:  “A  pregnant  person  who,  after  the  fourteenth  
(14)  week  of  gestation  and  provided  that  the  assumptions  provided  for  in  
article  86  do  not  exist,  causes  her  own  abortion  or  consents  to  another  
person  causing  one,  shall  be  punished  with  imprisonment  from  three  (3)  
months  to  one  (1)  year.  The  penalty  may  be  waived  when  the  circumstances  
make  the  conduct  excusable.  The  attempt  by  the  pregnant  person  is  not  punishable.”
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134  Bergali  Roberto  and  Bodelon  Encarna  “The  Women’s  Issue  and  Symbolic  
Criminal  Law”,  in  Yearbook  of  Philosophy  of  Law  IX  (1992)  pp.  43-73  (“The  
criminal  law  system  has  historically  served  to  reinforce  social  class  interests,  
expressed  in  various  needs  for  social  control  (…)  the  criminal  law  discourse  
has  created  or  reinforced  the  construction  of  gender  and,  with  it,  how  it  has  
served  to  maintain  the  oppression  of  women”).

132  SCJN,  “F.,  AL  s/  self-satisfying  measure”,  Rulings  335:197,  recital  25)
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At  this  point,  it  is  worth  noting  that  different  IHRL  instruments  
have  reiterated  their  concern  for  the  rights  of  women  and  
girls  in  contexts  of  criminalization  of  abortion.  For  example,  
the  ESCR  Committee136,  the  CEDAW  Committee137,  the  
Human  Rights  Committee138,  the  Rapporteur  on  the  right  of  
everyone  to  the  enjoyment  of  the  highest  attainable  standard  
of  physical  and  mental  health139  and  the  CRPD  Committee140.

In  order  to  prevent  the  interruption  of  pregnancies,  the  
penalization  of  abortion  “is  effective  in  a  symbolic  way,  by  
emphasizing  the  subordination  of  women  in  society,  to  the  
extent  that  decisions  about  one's  own  body  are  conditioned  
by  the  validity  of  penal  norms.”135

They  have  referred  to  the  risks  to  the  right  to  life,  to
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137  CEDAW  Committee.  General  recommendation  No.  35  on  gender-based  violence  

against  women,  updating  general  recommendation  No.  19,  CEDAW/C/GC/35.  2017.  See  

also:  Human  Rights  Committee.  General  Comment  No.  36  on  the  right  to  life.  CCPR/C/
GC/36.

138  Human  Rights  Committee,  General  Comment  No.  36  on  “The  right  to  life”

136  Committee  on  Economic,  Social  and  Cultural  Rights.  General  Comment  No.  22.  On  

the  right  to  sexual  and  reproductive  health  (article  12  of  the  International  Covenant  on  

Economic,  Social  and  Cultural  Rights).  E/C.12/GC/22.  2016

135  Pochak,  Andrea  (2011)  “The  decriminalization  of  abortion  in  Argentina”  In  “Human  

rights  in  Argentina.  2011  Report”  by  CELS  -  1st  ed.  –  Buenos  Aires:  Siglo  Veintiuno  

Editores.
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140  Joint  statement  by  the  Committee  on  the  Rights  of  Persons  with  Disabilities  and  the  

CEDAW  Committee.  Ensuring  the  sexual  and  reproductive  health  and  rights  of  all  women,  

in  particular  women  with  disabilities.  August  29,  2018.  See  also:  Special  Rapporteur  on  

the  rights  of  persons  with  disabilities,  “Health  and  sexual  and  reproductive  rights  for  all  

women,  in  particular  women  with  disabilities.”

139  United  Nations  General  Assembly.  Report  of  the  Special  Rapporteur  on  the  right  of  

everyone  to  the  enjoyment  of  the  highest  attainable  standard  of  physical  and  mental  

health,  Anand  Grover.  A/66/254.  3  August  2011,  para.  21.  See  also:  United  Nations  

General  Assembly.  Report  of  the  Special  Rapporteur  on  the  right  of  everyone  to  the  

enjoyment  of  the  highest  attainable  standard  of  physical  and  mental  health,  Tlaleng  

Mofokeng  A/76/172.  16  July  2021,  paras.  22  and  40.
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For  example,  the  CEDAW  Committee  has  recommended  
that  States  repeal  laws  or  legal  provisions  “(…)  that  
discriminate  against  women  and  thereby  enshrine,  
encourage,  facilitate,  justify  or  tolerate  all  forms  of  gender-
based  violence,”  expressly  pointing  out  “provisions  that  
criminalize  abortion.”142  Likewise,  the  Special  Rapporteur  
on  the  right  of  everyone  to  the  enjoyment  of  the  highest  
attainable  standard  of  physical  and  mental  health  has  
stated  that  “The  enactment  or  maintenance  of  laws  that  
criminalize  abortion  may  constitute  a  violation  of  the  
obligation  of  States  to  respect,  protect  and  fulfill  the  right  to  
health .”143  The  current  Special  Rapporteur  on  the  right  of  
everyone  to  the  enjoyment  of  the  highest  attainable  standard  
of  physical  and  mental  health  has  reiterated  this  position,  
stating  that  “Safe  and  legal  abortion  is  a  necessary  
component  of  comprehensive  health-care  services.”  She  
also  stressed  that  the  rules  that  criminalize  abortion  services  
violate  the  obligation  to  respect  the  right  to  sexual  and  
reproductive  health,  which  requires  States  to  "refrain  from  direct  interference."

physical  and  mental  integrity,  autonomy,  freedom,  privacy  
and  respect  for  family  life,  equality  and  non-discrimination  
and  not  being  subjected  to  torture  or  other  cruel,  inhuman  
and  degrading  treatment  when  there  are  frameworks  that  
criminalize  abortion  services,  and  have  raised  the  need  to  
reconsider  the  terms  in  which  the  criminalization  of  
voluntary  abortion  is  provided.141

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

142  CEDAW  Committee.  General  Recommendation  No.  35  on  gender-based  violence  

against  women,  updating  the

General  Recommendation  No.  19,  CEDAW/C/GC/35.  2017,  paragraph  29  c)  i).

141  Ibid.

“The  sexual  and  reproductive  rights  of  girls  and  young  women  with  disabilities”,  A/72/133,  

14  July  2017.

143  United  Nations  General  Assembly.  Report  of  the  Special  Rapporteur  on  the  right  of  

everyone  to  the  enjoyment  of  the  highest  attainable  standard  of  living
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Recently,  two  Courts  in  the  Latin  American  region  have  agreed  on  the  

interpretation  of  abortion  as  a  right  and  have  reflected  on  the  role  of  

criminal  law  in  regulating  this  practice.  In  2021  in  Mexico,  the  Supreme  

Court  of  Justice  of  the  Nation  carried  out  a  constitutional  analysis  of  the  
articles  of  the  Penal  Code  of  the  State  of  Coahuila  that  established  the  

crime  of  abortion,  declaring  the  unconstitutionality  of  the  absolute  

criminalization  of  abortion.145

Thus,  the  Supreme  Court  declared  the  law  invalid  and  established  that  

the  criminalization  of  abortion  in  this  case  could  be  understood  as  an  

“illegitimate  use  of  the  coercive  power  of  the  State,”  since  it  affects  the  

most  vulnerable  groups  and  contributes  to  exacerbating  social  

inequality.147

The  Supreme  Court  concluded  that  while  protecting  life  in  gestation  may  

be  considered  a  legitimate  goal,  the  punitive  approach  does  not  reconcile  

the  right  of  women  and  people  with  the  capacity  to  bear  children  to  decide  

with  the  constitutional  purpose,  but  rather  nullifies  it  and  does  not  achieve  

the  intended  ends  (inhibiting  the  practice  of  abortions).  Likewise,  it  

established  that  the  criminalization  of  abortion  has  a  negative  impact  on  

the  rights  to  human  dignity,  autonomy,  the  free  development  of  

personality,  legal  equality,  the  right  to  psychological  and  physical  health  

and  reproductive  freedom  of  women  and  people  with  the  capacity  to  bear  

children.146

or  indirectly.”144

For  its  part,  in  2022  the  Constitutional  Court  of  Colombia
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146  Ibid.,  para.  54.
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145  Supreme  Court  of  Justice  of  the  Nation  of  Mexico,  Action  of  Unconstitutionality  

148/2017.

144  United  Nations  General  Assembly.  Report  of  the  Special  Rapporteur  on  the  right  of  

everyone  to  the  enjoyment  of  the  highest  attainable  standard  of  physical  and  mental  

health,  Tlaleng  Mofokeng  A/76/172.  16  July  2021,  paras  22  and  40.

147  Ibid.,  para.  302.
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The  Court  decriminalized  voluntary  abortion  up  to  week  (24)  of  gestation  

and  maintained  the  three  existing  causes  for  after  this  gestational  age  

limit.148  The  Court  concluded  that  using  criminal  law  as  a  first  ratio  

exposes  women  to  the  practice  of  unsafe  abortions,  which  can  harm  

their  personal  integrity,  health  and  life.149  Likewise,  the  Court  

determined  that  the  current  state  of  voluntary  interruption  of  pregnancy  

in  Colombia  -  permitted  under  three  causes  and  penalized  in  the  rest  

of  the  cases  -  allows  the  violation  of  the  right  to  equality  of  women  in  

vulnerable  situations  and  in  irregular  migratory  situations  and  can  

violate  the  freedom  of  conscience  and  the  most  intimate  and  deep  

beliefs  of  women  or  pregnant  people.150  Likewise,  the  Court  established  

that  there  is  an  incompatibility  of  the  penalization  of  abortion  with  

consent  with  the  preventive  purpose  of  the  penalty  and  analyzed  the  

legislative  and  jurisprudential  trends  in  the  matter  of  abortion  in  the  

world,  highlighting  the  reduction  in  the  use  of  criminal  law  and  using  

Law  27.610  of  Argentina  and  the  recent  ruling  of  the  Supreme  Court  of  

Mexico  for  its  study.151

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

149  Ibid,  para.  369  150  

Ibid,  para.  399

151  Iid,  para  558

When  the  pregnancy  is  the  result  of  conduct,  duly  reported,  constituting  carnal  access  or  

sexual  act  without  consent,  abusive  or  artificial  insemination  or  transfer  of  a  fertilized  egg  
without  consent,  or  incest."

148  Constitutional  Court  of  Colombia,  Judgment  C-055  of  2022.  After  week  24,  the  Court  

maintained  the  grounds  established  by  judgment  C-355  of  2006.  The  Constitutional  Court  
of  Colombia  had  already  declared  the  conditional  constitutionality  of  the  article  of  the  

penal  code  on  the  crime  of  abortion  in  2006.  In  judgment  C-355  of  2006,  the  Constitutional  
Court  had  decriminalized  abortion  in  three  cases:  “(i)  When  the  continuation  of  the  

pregnancy  constitutes  a  danger  to  the  life  or  health  of  the  woman,  certified  by  a  doctor;  (ii)  

When  there  is  a  serious  malformation  of  the  fetus  that  makes  its  life  unviable,  certified  by  

a  doctor;  and,  (iii)
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of  health  professionals

2.4  Arguments  related  to  autonomy
of  the  lending  institutions  and  the  rights

152  More  Life  Simple  Association  C/  En  Y  Others  S/Amparo  Law  16.986.
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Demands  such  as  that  of  Más  Vida  have  argued  that  “(…)  this  Law  will  

serve  in  the  future  to  artificially  put  in  violation  all  institutions  that  by  virtue  

of  their  religious  beliefs  or  moral  convictions  refuse  to  perform  abortions,  

among  which  are  several  of  the  most  prestigious  in  the  country”152 ,  

making  special  reference  to  the  number  of  confessional  Assistance  

Institutions  that  will  be  affected  in  their  normal  operation.  In  the  same  way,

Contrary  to  what  some  of  the  claims  in  Argentina  claim,  the  recognition  

of  abortion  as  a  human  right  of  women  has  been  reiterated  by  the  IHRL  

and  has  been  taken  up  by  constitutional  courts  in  the  case  of  Mexico  and  

Colombia.  Likewise,  different  bodies  have  understood  that  the  use  of  

criminal  law  and  the  criminalization  of  abortion  seriously  violates  the  rights  

of  women  and  people  with  the  capacity  to  bear  children,  emphasizing  the  

risks  that  these  regimes  may  entail  for  their  rights  to  life  and  health,  and  

the  reproduction  of  social  inequalities,  especially  among  the  most  

vulnerable  women.

The  various  lawsuits  have  also  used  arguments  related  to  the  provision  of  

services  to  question  Law  27,610.  This  includes  aspects  related  to  the  

alleged  imposition  to  perform  abortions  and  the  alleged  violation  of  the  

autonomy  of  the  service-providing  institutions,  the  rights  of  health  

professionals  and  the  right  to  conscientious  objection.

Legal  abortion  in  the  courts
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It  has  also  been  argued  that  the  legal  limitations  on  
conscientious  objection  imply  that  the  State  forces  health  
personnel  to  “collaborate  in  abortions”155  and  that  this  would  
generate  “unworthy  working  conditions,”  perhaps  preparing  
the  ground  for  moving  the  dispute  to  the  labor  field.  In  all  its  
demands,  the  NOS  Party  refers  to  health  professionals  as  
“hostages  of  the  system”  and  to  hospitals  that  perform  
abortions  as  “Clandestine  Detention  Centers,”  artfully  
appealing  to  narratives  that  are  part  of  Argentina’s  recent  
history.156

Similarly,  they  have  questioned  the  lack  of  legal  space  for  
institutional  conscientious  objection  to  the  incorporation  of  
medical  abortion  services  in  the  PMO  (Mandatory  Medical  
Program),  which  requires  all  social  works  and  prepaid  
medical  companies  to  provide  comprehensive  and  free  
coverage  for  abortion.153

Furthermore,  the  plaintiffs  have  rejected  the  existence  of  
sanctions  for  doctors  who  obstruct,  delay  or  prevent  access  
to  the  provision  of  abortion  services.  Although  sanctions  are  
provided  only  for  those  professionals  who  deliberately  fail  to  
comply  with  the  obligation  to  refer,  it  is  argued  that  “the  
influence  of  political  and  labor  pressure,  together  with  the  
legal  coerciveness  of  the  criminal  law,  causes  a  real  moral  
coercion  on  health  personnel,  which  will  undoubtedly  be  
transferred  (from  health  personnel)  to  pregnant  women.”154

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

155  Flores  Ciani,  Gabriel  Pedro  C/  En-M  Health  of  the  Nation  S/Amparo  
Law  16,986.

156  Promoting  Board  of  the  Nos  Party  -  Chaco  District  C/  Estado  Na-

154  Fiore  Viñuales,  Maria  Cristina  and  Others  vs.  Minister  of  Health  of  the  
Nation  S/  Merely  Declaratory  Action  of  Unconstitutionality”  File  No.  Fsa  
4290/2020/Ca2.

153  Traboulsi,  Carlos  Lionel  and  Others  C/  National  Executive  Power  -  
Ministry  of  Health  -  and  Others  S/  Amparo  Law  16,986  -  Preliminary  Measure.
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Within  the  obligation  to  guarantee  the  provision  of  services,  the  
10-day  period  to  carry  out  the  IVE  was  questioned  by  several  of  
the  lawsuits.  The  plaintiffs  have  challenged  the  reasonableness  
of  this  period  with  narratives  that  label  it  as  “unusual  in  the  
practice  of  medicine”  and  lacking  “scientific  foundations”162,  
omitting  that  it  is  precisely  biological  data  (gestational  age,  
pregnancy,  etc.)  that  are  considered  to  be  “unusual”  in  the  practice  of  medicine.

Some  of  the  lawsuits  have  also  been  charged  with  challenging  
the  validity  of  the  Protocols  that  standardize  good  clinical  
practices  for  access  to  abortion.  In  cases  such  as  Fiore  
Viñuales157,  Pardal158  and  the  Christian  Democratic  Party159,  
they  were  initiated  in  connection  with  the  judicialization  of  the  ILE  
Protocol,  approved  by  Resolution  No.  1/19,  and  then  expanded  
their  procedural  claims  once  Law  27,610  was  passed.  On  the  
other  hand,  Portal  de  Belén  in  Córdoba,  raises  as  a  new  fact  the  
IVE/ILE  protocol  approved  by  Resolution  1535/2021  of  the  
Ministry  of  Health  of  the  Nation160  and  Regulatory  Decree  No.  

516/2021161.
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160  Available  at:  https://www.boletinoficial.gob.ar/detalleAviso/pri-mera/244950/20210528

162  Fiore  Viñuales,  Maria  Cristina  and  Others  vs.  Minister  of  Health  of  the  Nation  S/  

Merely  Declaratory  Action  of  Unconstitutionality”  File  No.  Fsa  4290/2020/Ca2.

159  Christian  Democratic  Party  of  the  Autonomous  City  of  Buenos  Aires  and  Another  C/  

En-M  Health  and  Social  Development  S/  Amparo  Law  16,986”  67,442/2019  before  the  

Federal  Administrative  Litigation  Court  3.

158  Pardal,  Silvana  Noemí  C/  Ministry  of  Health  of  the  Province  of  Buenos  Aires  and  

Other  S/Amparo  Law  16,986,  File  No.  1063/2021  Federal  Court  of  Azul.

161  Available  at:  https://www.boletinoficial.gob.ar/detalleAviso/pri-mera/248191/20210814

157  Fiore  Viñuales  and  others  v/Ministry  of  Health  of  the  Nation  s/declaratory  action  of  

unconstitutionality,  File  No.  4290/2020.  Federal  Court  of  Salta  2.  Files  Declaratory  Action  

of  Unconstitutionality  against  the  ILE  protocol,  Resolution  1/2019  of  the  Ministry  of  Health  

of  the  Nation

cional  S/Action  Mere  Declaratory  of  Unconstitutionality,  File  FRE  000076/2021.  

Interlocutory  judgment  5/2/2021.
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It  violates  freedom  of  expression  and  assumes  that  the  attempt  to  save  
both  lives  –  often  even  at  the  request  of  the  confused  patients  themselves  

–  is  a  form  of  violence.”164  Regarding  the  content  of  the  information  and  

the  impossibility  of  providing  false  information,  a  lawsuit  indicates  that  

“the  flow  of  information  is  directed  towards  the  greatest  death  of  

children.”165

Closely  linked  to  the  violation  of  autonomy  that  implies  demanding  a  

“right”  to  dissuade  a  patient,  there  are  arguments  about  “confidentiality”.  

Thus,  for  example,  in  a  claim  made  by  a  Public  Service  Chief  Gynecologist  

it  was  alleged  that  “(…)  demanding  confidentiality  in  these  cases  is  

equivalent  to  demonizing  those  who  try  to  exercise  their  right  to  

dissuade”.166  And  along  these  lines  it  is  expressed  that  “Privacy  is  

always  part  of  Professional  Secrecy.  So  what  is  sought  is  not  to  preserve  

the  Secret

Another  narrative  claims  that  the  obligation  to  inform  about  the  service  

“(…)  means  prohibiting  health  personnel  from  trying  to  dissuade  mothers  
from  aborting  their  babies.

tional)  which  determine  the  lawful  provision  of  this  health  service.  They  

have  also  argued  that  the  imposition  of  this  period,  added  to  the  threat  of  

criminal  sanction,  creates  a  situation  in  which  refusal  would  be  practically  

impossible  and  is  equivalent  to  “the  imposition  of  performing  abortions  on  

health  personnel ”.163

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

165  Fiore  Viñuales,  Maria  Cristina  and  Others  vs.  Minister  of  Health  of  the  
Nation  S/  Merely  Declaratory  Action  of  Unconstitutionality”  File  No.  Fsa  
4290/2020/Ca2.

164  More  Life  Simple  Association  C/  En  Y  Others  S/Amparo  Law  16.986.

163  Dellamea  Hilda  Beatriz  and  Others  V/Government  of  the  Province  of  
Chaco  and/or  Ministry  of  Public  Health  of  Chaco  and/or  Ministry  of  
Education,  Culture,  Science  and  Technology  of  Chaco  S/Precautionary  
Measure,  File  No.  511/21.
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166  Audi  Falu  Marttin  Alejandro  Y  Otro  C/  Provincia  De  Tucuman  S/  Amparo,  
Expte.N°  17/21.
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Finally,  the  duty  to  train  is  also  a  questioned  obligation  within  the  

arguments  linked  to  the  functioning  of  the  Health  Services.  In  the  Más

"(...)  it  is  a  step  towards  the  elimination  of  health  care  by  religious  

institutions  and  by  the  most  honest  private  institutions,  to  grant  it  to  those  

most  dependent  on  the  State  or  those  with  more  lax  moral  convictions."

Life  argued  that  the  obligation  to  train:

Professional  but  to  prevent  even  that  the  health  personnel  dare  to  question  
the  decision  morally.”167

singing,  using  the  inclusion  or  exclusion  of  some  of  them  from  the  National  

Health  Insurance  System  as  an  instrument  to  exert  pressure  or  to  fight  for  

the  disappearance  of  institutions  that,  due  to  their  religious  orientation  or  

moral  principles,  refuse  to  perform  abortions.  Only  the  clinics  of  lifelong  

friends  will  remain.  Those  that  always  had  business  in  mind.”.168

On  this  point,  it  is  worth  noting  that  the  so-called  “institutional  conscientious  

objection”  promoted  by  the  plaintiffs  was  extensively  discussed  in  the  

Argentine  Congress  in  2018  and  2020,  and  its  incorporation  into  the  legal  

text  was  rejected.  By  regulating  individual  conscientious  objection,  the  

religious  and  conscientious  freedom  of  health  personnel  is  safeguarded,  

without  disproportionately  affecting  the  rights  of  third  parties.  This  is  also  

in  line  with  the  Supreme  Court  of  Justice  ruling  in  F.,  AL,  comparative  

experience  and  international  human  rights  standards.169
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168  Ibid.
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169  In  ruling  F.,  AL  the  Court  required  that  the  care  protocols  contemplate  
a  regulation  that  would  allow  the  exercise  of  conscientious  objection,  but  
warned  that  this  could  not  imply  delays  that  would

167  More  Life  Simple  Association  C/  En  Y  Others  S/Amparo  Law  16.986.
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Furthermore,  it  is  also  worth  noting  that  the  paradigm  promoted
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promise  care,  and  that  every  institution  must  have  sufficient  human  resources  
to  permanently  guarantee  the  exercise  of  the  rights  provided  for  by  law  (recital  
29).  On  this  point,  see  also  the  judgment  of  the  Supreme  Court  of  Justice  of  the  
Nation  of  Mexico  that  in  2021  declared  the  regulation  of  conscientious  objection  
in  the  general  health  law  unconstitutional  for  not  providing  clear  limits  and  putting  
the  exercise  of  third  party  rights  at  risk,  clarifying  that  conscientious  objection  is  
only  individual  (Supreme  Court  of  Justice  of  the  Nation,  Action  of  Unconstitutionality  
54/2018,  judgment  of  September  21,  2021,  par.  427  “[C]onscientious  objection  
cannot  be  institutional  and,  rather,  the  State  must  establish  safeguards  to  ensure  

that,  at  all  times,  non-objecting  medical  and  nursing  personnel  are  available  to  
provide  health  care  in  the  best  possible  condition”).  Likewise,  see  judgments  
C-355  of  2006  and  T-388  of  2009  of  the  Constitutional  Court  of  Colombia  in  
which  the  court  rejected  the  possibility  of  speaking  of  an  institutional  conscientious  
objection  (“[C]onscientious  objection  is  not  a  right  held  by  legal  persons  or  the  
State.  It  can  only  be  recognized  for  natural  persons,  so  that  there  cannot  be  
clinics,  hospitals,  health  centers  or  whatever  name  they  are  called,  that  present  
a  conscientious  objection  to  the  practice  of  an  abortion  when  the  conditions  
indicated  in  this  judgment  are  met”  [judgments  C-355  of  2006  and  T-388  of  
2009]).  The  Colombian  Court  also  warned  that  recognizing  an  “institutional  
conscientious  objection”  to  a  health  service  would  entail  denying  that  right  to  the  
people  who  work  there  (“[D]enying  the  right  to  conscientious  objection  to  legal  
persons,  in  addition  to  fully  responding  to  its  nature,  is  an  effective  mechanism  
to  avoid  abusive  limitations  on  the  freedom  of  people  who  work  in  institutions  
providing  health  services,  who  could  be  coerced  by  restrictive  positions  imposed  
by  the  management  of  said  institutions”  [Judgment  CC  Colombia,  T-388/09]).  
Various  international  human  rights  organizations  have  also  warned  that  poor  
regulation  of  conscientious  objection  and  its  abusive  exercise  have  a  
disproportionate  impact  on  women.  See,  for  example,  IACHR,  “Access  to  
information  on  reproductive  matters  from  a  human  rights  perspective,”  November  
22,  2011,  paras.  94-9;  CAT,  Concluding  observations  on  the  combined  fifth  and  
sixth  periodic  reports  of  Poland,  CAT/C/POL/CO/5-

6  December  23,  2013,  para.  23;  Committee  on  Economic,  Social  and  Cultural  
Rights,  General  Comment  22  on  the  right  to  sexual  and  reproductive  health,  E/
C.12/GC/22,  2016,  para.  14,  42-3;  European  Court  of  Human  Rights,  Case  of  
Pichon  and  Sajous  v.  France,  Application  no49853/99,  judgment  of  2  October  
2001;  Case  of  P.  and  S.  v.  Poland,  Application  no.  57375/08,  judgment  of  2  October  2001.
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The  claim  by  the  groups  of  plaintiffs  that  the  doctor  acts  as  
a  “moral  guardian”  of  the  decisions  of  the  patients  has  no  
place  in  a  democratic  society.  The  IACHR  has  been  
emphatic  in  pointing  out  that  “the  recognition  of  informed  
consent  as  an  expression  of  the  autonomy  of  people  in  the  
field  of  health”  implies  the  abandonment  of  a  “paternalistic  
model  where  the  doctor,  as  the  professional  expert  in  the  
matter,  was  the  one  who  decided  what  was  most  convenient  
for  the  person  who  had  to  undergo  a  particular  treatment.”170  
Health  personnel  are  not  called  to  question  the
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160-1  (“[T]he  principle  of  autonomy  acquires  vital  importance  in  the  health  
field,  as  a  rule  that  establishes  an  adequate  balance  between  beneficial  
medical  action  and  the  decision-making  power  that  the  patient  retains  as  an  
autonomous  moral  subject,  in  order  to  avoid  paternalistic  actions  in  which  
the  patient  is  used  as  an  instrument  to  avoid  harm  to  his  health…[T]he  
recognition  of  informed  consent  as  an  expression  of  the  autonomy  of  people  
in  the  health  field  has  meant  a  paradigm  shift  in  the  doctor-patient  relationship  
in  the  practice  of  medicine,  since  the  model  of  informed  and  free  decision-
making  began  to  focus  on  a  participatory  process  with  the  patient  and  no  
longer  on  the  paternalistic  model  where  the  doctor,  as  the  professional  
expert  in  the  matter,  was  the  one  who  decided  what  was  most  convenient  
for  the  person  who  had  to  undergo  a  particular  treatment.  The  patient  is,  
from  this  perspective,  empowered  and  collaborates  with  the  doctor  as  the  
main  actor  regarding  the  decisions  to  be  made  regarding  his  body  and  
health  and  is  no  longer  the  passive  subject  in  the  treatment  of  his  body  and  
health.”  said  relationship.  The  patient  is  free  to  choose  alternatives  that  
doctors  might  consider  contrary  to  their  advice,  and  is  therefore  the  clearest  
expression  of  respect  for  autonomy  in  the  field  of  medicine.  This  paradigm  
shift  is  reflected  in  various  international  instruments,  which  refer  to  the  
patient's  right  to  freely  access  or  permit,  without  any  type  of  violence,  
coercion  or  discrimination,  a  medical  act  to  be  carried  out  for  their  benefit,  
after  having  received  due  and  timely  information  prior  to  their  decision.
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170  See,  IACHR,  case  IV  v.  Bolivia,  judgment  of  November  30,  2016  
(Preliminary  Objections,  Merits,  Reparations  and  Costs),  para.

of  30  October  2012;  Case  of  Ellinor  Grimmark  v  Sweden,  Application  no  
43726/17,  judgment  of  11  February  2020;  Case  of  Linda  Steen  v  Sweden,  
Application  no  62309/17,  judgment  of  11  February  2020.
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of  a  scientific  and  religious  nature

2.5  Arguments  that  use  sources  of  authority

172  Fiore  Viñuales  C/  Ministry  Of  Health  S/  Merely  Declaratory  Action  Of  Unconstitutionality;  

More  Life  Simple  Association  C/  In  And  Others  S/  Protection  Law  16,986;  Promoting  Board  

Of  The  Nos  Party  -  Chaco  District  C/  National  State  S/  Merely  Declaratory  Action  Of  

Unconstitutionality;  Dellamea  Hilda  Beatriz  And  Others  C.  Government  Of  The  Province  
Of  Chaco  And/Or  Ministry  Of  Public  Health  And/Or  Ministry  Of  Education,  Culture,  Science  

And  Technology  Of  Chaco  S/  Precautionary  Measure;  Municipality  Of

171  On  this  point,  Jaris  Mujica  points  out  that  in  their  activism,  the  groups  that  oppose  the  

legalization  of  abortion  do  not  seek  to  preserve  a  strictly  biological  life,  but  a  much  more  

complex  life  that  intersects  moral  judgments  with  a  radicalized  approach  to  science  where  

what  is  at  stake  is  not  only  “the  life  given  by  God,”  but  also  “life  as  the  core  of  science,  

biology  and  medicine.”  Thus,  a  “trihedron  composed  of  Science-Church-State”  composes  

a  supporting  discourse  where  life  is  sacralized  as  a  form  of  biology  and  is  made  unavailable  

to  the  person  for  divine  reasons.  In  this  sense,  the  author  says,  “this  life,  which  science  

determines  and  the  Church  supports,  is  politically  assured  by  the  State  that  defends  and  

supports  its  structure  of  rights,  especially  in  modern  democracies.”  Mujica,  Jaris,  Political  

Economy  of  the  Body.  The  Restructuring  of  Conservative  Groups  and  Biopower.  Lima.  

PROMSEX,  2007.  P.  71
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For  example,  several  of  the  lawsuits  cite  the  National  Academy  of  

Medicine  (ANM)  in  support  of  their  argument.172  This  space  was  created  

in  1922  as  an  entity

not  only  to  morally  influence  the  decisions  of  their  patients,  but  to  guide  

and  accompany  them  in  making  informed  decisions.

In  addition  to  using  arguments  based  on  the  protection  of  fetal  life,  the  

protection  of  women  and  pregnant  people,  and  the  defense  of  health  

professionals,  the  plaintiff  groups  have  also  made  use  of  arguments  of  

authority.  This  authority  has  been  concentrated  in  medical  or  scientific  
sources  and  sources  of  a  religious  nature.171

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation
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ANM  is  a  private,  non-profit  organization  with  educational  
objectives,173  in  2008  it  became  part  of  the  Ministry  of  
Science  and  Technology  and  then  in  2017  of  the  Ministry  of  
Health.174  The  ANM  Council  is  made  up  of  35  representatives  
of  different  specialties,175  and  the  representative  of  the  
gynecology  specialty  is  a  doctor  who  actively  opposes  the  
interruption  of  pregnancy.176  Over  the  years,  the  ANM  has  
repeatedly  spoken  out  against  abortion:  it  has  opposed  the  
approval  of  Law  27,610  and  its  regulatory  decree,  the  health  
protocols  for  the  interruption  of  pregnancy,  the  use  of  
misoprostol  for  abortion  purposes,  the  creation  of  chairs  on  
abortion  in  universities,  and  has  promoted  the  adoption  of  
conscientious  objection  to  hinder  access  to  these  services.177
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175  See  the  ANM  integration  at  https://anm.edu.ar/integrantes/  176  

See,  for  example,  the  interventions  of  the  ANM  Gynecology  representative  
before  the  Chamber  of  Deputies  and  the  Senate  of  the  Nation  in  the  
legislative  debates  of  2018  and  2020.  Honorable  Chamber  of  Deputies  of  
the  Nation,  Scientists,  academics  and  activists  added  opinions  to  the  
debate  on  abortion  (May  8,  2018)  https://www.diputados.gov.
ar/press/news/2018/noticias_0519.html ;  Honorable  Senate  of  the  Nation,  
Edgardo  Young,  IVE  Plenary  (December  15,  2020)  https://www.
youtube.com/watch?v=DgTQqwX2560  

177  See,  for  example,  Declaration  on  induced  abortion  (July  28,  1994)  
https://anm.edu.ar/wp-content/uploads/2018/07/Aborto-pro-vocado.pdf ;  
Statement  “Ethics  and  the  medical  oath  defend
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174  Decree  No.  57/17,  available  at:  https://www.argentina.gob.ar/
regulations/national/decree-57-2017-271130

173  After  being  dissolved  under  dictatorial  regimes,  the  National  Academies  
were  reestablished  in  1955  by  Decree  Law  No.  4362,  ratified  by  Law  14467,  
expressly  considering  the  need  to  sponsor  "with  all  energy,  whatever  
means  restoring  the  forms  and  institutions  of  free  life,  so  long  suppressed,  
and  which,  in  addition,  considers  that  the  Ministry  of  Education,  outside  of  
its  specifically  indeclinable  tasks,  must  limit  itself,  in  everything  concerning  
culture,  to  promoting  and  supporting,  but  never  to  directing  and  imposing  
doctrines."

Roldan  vs.  National  Executive  Branch  S/Action  Merely  Declaratory  of  
Unconstitutionality;  Audi  Falú  Martín  Alejandro  and  Another  vs.  Province  of  
Tucumán  S/  Amparo,  among  others.
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The  same  occurs  with  the  National  Academy  of  Moral  and  Political  

Sciences,  also  cited  by  several  lawsuits.178  This  organization  created  in  

1938,  which  aims  to  promote  and  disseminate  the  study  of  moral  and  

political  sciences  in  its  various  branches,  has  also  repeatedly  pronounced  

itself

In  its  public  statements,  the  ANM  defends  “life  from  conception,”  uses  the  

term  “child”  for  any  embryonic  stage,  and  affirms  the  existence  of  medical  

obligations  to  protect  biological  life  from  conception.  Under  the  guise  of  

scientific  neutrality,  these  statements  generally  project  religious  

considerations  and  values  on  sexual  and  reproductive  rights,  particularly  

abortion.

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

edu.ar/wp-content/uploads/2020/06/DECLARACI%C3%93N-SOBRE-MI-

SOPROSTOL.pdf ;  Declaration  on  the  adhesion  of  the  Legislature  of  the  City  of  Buenos  

Aires  to  the  national  protocol  for  the  care  of  the  interruption  of  pregnancy  (July  22,  2020)  

https://anm.edu.ar/wp-content/

pdf ;  Declaration  for  the  regulation  of  law  27,610  (August  31,  2021)  https://anm.edu.ar/wp-

content/uploads/2021/09/reglamen-tacion-ILE-.pdf

uploads/2020/08/DECLARATION-APPROVAL-PROTOCOL-ILE.

Government  of  the  Province  of  Chaco  and/or  Ministry  of  Public  Health  of  Chaco  and/or  

Ministry  of  Education,  Culture,  Science  and  Technology  of  Chaco  S/Precautionary  

Measure,  File  No.  511/21;  and  Municipality  of  Roldan  C/National  Executive  Branch  S/

Merely  Declaratory  Action  of  Unconstitutionality.

uploads/2018/07/5.pdf ;  Statement  on  the  legislative  debate  on  the  decriminalization  of  

abortion  (22  March  2018)  https://anm.

edu.ar/wp-content/uploads/2018/07/1.pdf ;  Statement  on  the  use  of  misoprostol  for  abortion  

purposes  (June  10,  2020)  https://anm.

edu.ar/wp-content/uploads/2018/07/Pronunciamiento-contra-el-abor-to.pdf ;  Declaration  

on  abortion  and  conscientious  objection  (July  30,  2015)  https://anm.edu.ar/wp-content/

uploads/2018/07/ABORTOYOB-JECIONDECONCIENCIA.pdf ;  Declaration  on  the  

University  Chair  on  Abortion  (May  30,  2017)  https://anm.edu.ar/wp-content/

“the  unborn  child  and  all  life”  (September  30,  2010)  https://anm.
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178  Fiore  Viñuales  and  others  v.  Ministry  of  Health  of  the  Nation  s/  action  for  declaration  

of  unconstitutionality;  Dellamea  Hilda  Beatriz  and  Others  v.
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From  the  arguments  of  the  National  Academy  of  Medicine's  "scientific  
authority"  on  the  beginning  of  life  as  a  biological  fact,  the  plaintiff  groups  

derive  moral  and  legal  conclusions  on  the  need  to  prohibit  abortion.  In  

turn,  the  plaintiffs'  lawsuits  use  the  National  Academy  of  Moral  and  

Political  Sciences  as  an  "academic  authority"  to  derive  alleged  conventional  

and  constitutional  conflicts  from  the  field  of  law,  despite  the  fact  that  this  

source  is  intertwined  with  religious  and  moral  references  both  hidden  and  

explicit.  In  both  cases,  under  the  appearance  of  neutrality,  the  "Academies"  

and  the  plaintiffs  smuggle  in  moral  and  religious  arguments  that,  ultimately,  

are  foreign  to  the  constitutional  and  conventional  legal  debate,  and  

irrelevant  in  the  judicial  arena  in  which  the  Law  is  discussed.

das  occasions  against  abortion.179  Thus,  for  example,  in  2018  the  

Academy  called  on  legislators  to  “keep  in  mind,  above  all,  when  voting  

that  they  must  preserve  the  intangibility  of  all  human  life.”180

In  some  cases,  the  narrative  of  the  claims  expressly  refers  to  postulates  

of  Canon  Law  even  though  they  have  no  constitutional  or  conventional  

relevance.  For  example,  in  the  Fiore  Viñuales  case

Legal  abortion  in  the  courts

www.ancmyp.org.ar/contenido.asp?id=1020

180  Declaration  of  the  National  Academy  of  Moral  and  Political  Sciences  
in  defense  of  the  two  lives  (June  13,  2018)  https://www.

asp?id=464 ;  Opinion  in  defense  of  Innocent  Life  (September  2010)  
https://www.ancmyp.org.ar/contenido.asp?id=461 ;  Declaration  in  
disagreement  with  the  protocol  for  the  comprehensive  care  of  people  
with  the  right  to  legal  termination  of  pregnancy  (July  2,  2015)  ht-tps://
www.ancmyp.org.ar/contenido.asp?id=455 ;  Public  statement  of  the  
National  Academy  of  Moral  and  Political  Sciences  on  the  abortion  chair  
at  the  National  University  of  Rosario  (May  2017)  https://

179  See,  for  example,  Opinion  on  the  Non-Punishable  Abortions  Project  
(July  16,  2007)  https://www.ancmyp.org.ar/contenido.
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ancmyp.org.ar/contenido.asp?id=1874
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Similarly,  on  occasions  the  support  of  scientific  authority  to  analyze  the  

moral  status  of  the  embryo  also  refers  to  confessional  bibliography,  such  

as  the  works  of  the  Roman  cardinal  Elio  Sgreccia  or  the  Opus  Dei  leader  

Natalia  López-Moratalla.183  The  attempt  to  incorporate  religious  

arguments  that  clearly  must  be  considered  foreign  to  the  constitutional  

debate  is  explicit  in  several  lawsuits.  For  example,  to  justify  their  legal  

arguments,  the  plaintiffs  cite  as  sources  of  authority:

They  argue  that  “it  must  be  pointed  out  that  the  seriousness  of  the  

situation  is  clearly  exemplified,  from  the  perspective  of  religious  and  moral  

convictions,  by  the  sanction  that  the  Code  of  Canon  Law  of  the  Catholic  

Church  provides:  there  will  be  excommunication  latae  sententiae.”181  

The  dogma  of  Catholic  faith  is  also  used  to  support  a  legal  status  of  the  

embryo,  or  to  try  to  force  a  moral  personality  in  the  product  of  gestation  

that  is  functional  to  a  category  that  the  Law  does  not  recognize  with  such  

intensity.  Specifically,  in  this  claim  the  Encyclical  Evangelium  Humanae  

Vitae  of  1968  is  used  as  a  source,  arguing  that  “The  EH  -  human  embryo  

-  is  a  living  individual,  and  to  what  species  does  it  belong?  It  is  not  a  

vegetable,  it  is  not  a  non-rational  animal.  Common  sense  tells  us  that  it  is  

a  human  being:  'how  could  a  human  individual  not  be  a  human  person?',  

asks  us  with  anguish  Pope  John  Paul  II.”182

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

183  “Fiore  Viñuales,  Maria  Cristina  and  Others  vs.  Minister  of  Health  of  
the  Nation  S/  Merely  Declaratory  Action  of  Unconstitutionality”  File  No.  
Fsa  4290/2020/Ca2;  Declaratory  Action,  par.  42.
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182  Fiore  Viñuales,  Maria  Cristina  and  Others  vs.  Minister  of  Health  of  
the  Nation  S/  Merely  Declaratory  Action  of  Unconstitutionality”  File  No.  
Fsa  4290/2020/Ca2;  Declaratory  Action,  par.  36.

181  Fiore  Viñuales,  Maria  Cristina  and  Others  vs.  Minister  of  Health  of  
the  Nation  S/  Merely  Declaratory  Action  of  Unconstitutionality”  File  No.  
Fsa  4290/2020/Ca2.
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religious  organizations  that  seek  to  have  the  legal  system  adopt  religious  

values,  such  as  the  Catholic  Lawyers  Corporation.184  In  the  Fiore  case,  

for  example,  the  plaintiffs  transcribed  four  pages  of  arguments  by  the  

Catholic  Lawyers  Corporation  to  explain  to  the  judge  why  the  regulation  

of  conscientious  objection  is  illegal.185

Following  the  logic  of  pretending  scientific  neutrality  when  it  is  really  a  

question  of  religious  positions,  these  narratives  also  refer  to  the  Pontifical  
Academy  of  the  Vatican186,  mainly  to  the  branches  “Pontifical  Academy  

for  Life”187  and  “Pontifical  Academy  of  the
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186  “The  Academy”  in  turn  consists  of  11  “Pontifical  Academies”  ht-tps://www.vatican.va/

roman_curia/pontifical_academies/index_sp.htm

187  The  Pontifical  Academy  for  Life  was  established  by  Saint  John  Paul  II  in  1994  with  

the  objectives  of  studying,  informing  and  training  in  the  promotion  and  defense  of  human  

life  and  the  dignity  of  the  person.

185  “Fiore  Viñuales,  Maria  Cristina  and  Others  vs.  Minister  of  Health  of  the  Nation  S/  

Merely  Declaratory  Action  of  Unconstitutionality”  File  No.  Fsa  4290/2020/Ca2;  Declaratory  

Action,  par.  148.

184  According  to  its  statutes,  the  purpose  of  the  Catholic  Lawyers  Corporation  is  “to  

provide  for  the  common  good  by  adopting  the  moral  values  contained  in  the  Doctrine  and  

Magisterium  of  the  Catholic  Church,  seeking  to  have  them  regulate  the  actions  of  

individuals  and  society,”  for  which  it  makes  use  of  the  judicial  route.  The  Corporation,  for  

example,  filed  an  extraordinary  federal  appeal  in  the  L.,  RM  case  in  2006  (a  case  that  led  

to  a  decision  by  the  Human  Rights  Committee  in  2011),  advocated  before  the  Supreme  

Court  to  maintain  religious  education  in  public  schools,  and  is  currently  involved  in  the  

judicial  process  seeking  to  prohibit  the  sale  of  misoprostol  in  pharmacies.  Meanwhile,  the  

president  of  the  Corporation  is  one  of  the  plaintiffs  in  the  Fiore  case  and  in  2019  

successfully  sued  to  censor  the  artwork  Feminist  Mary  (Aborting  Virgin).  See  in  general,  

Monte,  ME  and  JM  Vaggione,  “Courts  disrupted.  The  conservative  judicialization  of  

abortion  in  Argentina”  Rupturas  9,  1  (2019).

It  collaborates  with  the  dicasteries  of  the  Roman  Curia,  in  particular  with  the  Secretariat  

of  State  and  the  Dicastery  for  the  Laity,  Family  and  Life.  Each  year  it  convenes  working  

groups  to  study  legislation  in  the  various  countries,  international  directives  on  health  

policy  and  currents  of  thought  that  affect  the  culture  of  life.  It  also  organizes
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Sciences”188.  Thus,  for  example,  in  the  Fiore  Viñuales  
case ,  the  plaintiffs  expressly  refer  to  the  definitions  of  the  
Pontifical  Academy  to  justify  the  legal  status  of  the  embryo,  
and  even  request  that  the  court  order  as  evidence  that  a  
letter  be  issued  to  the  Holy  See  so  that  the  Pontifical  
Academy  for  Life  and  the  Pontifical  Academy  of  Sciences  
inform  the  judge  on  the  matter.189  On  the  other  hand,  in  
some  lawsuits190  reference  has  been  made  to  an  argument  
of  authority  located  at  the  confluence  of  law  and  religion:  
the  “pro-life”  statements  of  the  body
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index_sp.htm  and  Ámbito,  Abortion:  from  the  Vatican  Sánchez  Sorondo  sent  a  message  with  a  quote  to  Kirchner  

for  the  senators,  December  28,  2020,  https://www.ambito.com/opiniones/presidente/aborto-el-vati-cano-sanchez-

sorondo-envio-mensaje-cita-kirchner-los-senado-res-n5158496

189  Fiore  Viñuales,  Maria  Cristina  and  Others  vs.  Minister  of  Health  of  the  Nation  S/  

Merely  Declaratory  Action  of  Unconstitutionality”  File  No.  Fsa  4290/2020/Ca2;  

Declaratory  Action,  par.  40  et  seq.  and  Extension  of  Complaint,  Offer  of  Evidence  

XB2.ii).

lexicon-canonicum.org/materias/organizacion-ecclesiastica/curia-roma-y-organismos-

relacionados/academia-pontificia-para-la-vida/  188  According  to  its  official  

website,  the  Pontifical  Academy  of  Sciences  “is  international  in  scope,  multiracial  in  its  

composition,  and  nonsectarian  in  the  election  of  its  members.  The  work  of  the  

Academy  includes  six  major  areas:  basic  sciences,  science  and  technology  for  global  

problems,  science  for  the  problems  of  the  developing  world,  scientific  policy,  bioethics,  

and  epistemology.”  On  occasion,  the  Academy  directly  intervenes  in  public  debate,  as  

happened  in  2020  when  its  foreign  minister  urged  Argentine  parliamentarians  to  reject  

the  abortion  bill.  Referring  to  former  President  Néstor  Carlos  Kirchner,  Archbishop  

Marcelo  Sánchez  Sorondo  said:  “On  the  29th  I  ask  you  to  'not  leave  your  deep  

convictions  on  the  steps  of  the  Senate'  and  to  know  how  to  defend  life  as  he  defended  

it.”  News  article  published  in  the  newspaper  Ámbito.  See,  The  Roman  Curia,  Pontifical  

Academy  of  Sciences,  https://www.vatican.va/roman_curia/pontifical_academies/

acdscien/

national  and  international  conferences  on  bioethics,  and  training  initiatives  in  this  field.  

Information  available  at  https://www.

190  See,  Audi  Falu  Marttin  Alejandro  and  Another  C/  Provincia  De  Tucuman  S/  

Amparo,  Expte.N°  17/21.
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provincial  or  municipal  legislative  bodies.191  These  resolutions  lack  

legal  value,  but  are  used  strategically  to  undermine  the  legitimacy  and  

application  of  the  law  in  the  territories.

The  more  or  less  explicit  appeal  to  the  moral  rules  of  the  dogmas  of  faith  

to  guide  the  laws  of  the  country,  strains  the  state  secularism  that  our  

constitutional  order  claims  as  a  value.  This  type  of  religious  and  moral  

considerations  are  alien  to  the  constitutional  and  conventional  legal  

debate  in  which  Law  27.610  is  framed,  and  its  claim  to  general  

application  through  its  incorporation  into  constitutional  debates,  goes  

against  the  freedom  of  conscience  and  religion  protected  by  the  

international  treaties  to  which  Argentina  is  a  party.

Legal  abortion  in  the  courts
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191  Such  as  the  “Pro-Life  Declaration”  of  the  Legislature  of  the  Province  of  
Tucumán  and  the  declaration  of  the  Deliberative  Council  of  the  Municipality  
of  Roldán.  See,  Resolution  No.  317/18  or  114  of  the  Honorable  Legislature  
of  Tucumán  and  Declaration  No.  006/2013,  Honorable  Municipal  Council,  
Roldán,  Rosario.
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3.1.  Provisional  or  precautionary  measures

192  Ministry  of  Health  of  Argentina,  “Implementing  IVE-ILE.  Law  27,610,  
Annual  Report”,  March  2022.

95

To  date,  26  of  the  36  lawsuits  filed  against  Law  27,610  
have  been  rejected,  7  are  awaiting  a  ruling,  and  4  have  
been  archived.192  However,  some  of  the  judicial  
proceedings  have  presented  certain  risks,  given  that  some  
judges  have  been  favorable  to  the  precautionary  measures  
that  sought  the  provisional  suspension  of  the  law.  Likewise,  
most  decisions  have  focused  their  attention  on  active  
legitimacy  and  the  division  of  powers  and  discussions  on  
federalism  and  provincial  jurisdiction.  Likewise,  there  are  
currently  3  Extraordinary  Federal  Appeals  admitted  that  
will  result  in  a  possible  study  by  the  Supreme  Court  of  
Justice.

With  regard  to  provisional  or  precautionary  measures,  the  
petitioners  have  requested  the  application  of  the  prohibition  
of  innovation  (or  precautionary  measure  of  not  innovating),  
which  consists  of  a  request  to  the  magistrates  to  order,  
while  the  process  is  pending,  to  maintain  the  state  of  things  
and  not  to  modify  a  certain  legal  status.  To  do  so,  it  is  
necessary  to  demonstrate  the  concurrence  of  three  
requirements:  1)  Plausibility  in  law;  2)  Danger  in  delay;  3)  
Counter-security,  when  appropriate.  To  this  are  added  
some  special  procedural  requirements  that  are  found  in  
Law  26,854,  which  regulates  the  processing  of

against  Law  27,610?
What  has  happened  to  the  actions  filed?
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The  measure  was  revoked  by  the  Court  of  Appeals,  which  recalled  

what  was  established  by  the  Supreme  Court  of  the  Nation,  insofar  as  

"the  innovative  precautionary  measure  is  an  exceptional  decision  

because  it  alters  the  state  of  fact  or  law  existing  at  the  time  of  its  

issuance,  and  because  it  configures  an  advance  of  favorable  

jurisdiction  with  respect  to  the  final  ruling  of  the  case,  which  is  why  

greater  caution  is  justified  in  the  assessment  of  the  requirements  that  

lead  to  its  admission"195.

The  Court  held  that  in  this  case  the  alleged  damage  was  appreciable.

The  first  court  to  grant  such  a  measure  was  the  Civil  and  Commercial  

Court  of  Chaco  in  the  Dellamea  case.  In  this  context,  Judge  Marta  

Aucar  de  Trotti  held  that  all  the  requirements  for  the  application  of  the  

measure  were  duly  accredited  given  that  the  “appearance  of  good  law  

is  evident  from  a  simple  reading  of  the  rules  (…)  and  the  danger  in  the  

delay,  with  the  application  of  a  law  that  provides  contrary  to  the  latter  

with  regard  to  the  protection  of  the  right  to  life  from  conception  and  in  

relation  to  the  unborn  child,  expressly  provided  for  in  article  15.1  of  

the  Constitution  of  the  Province  of  Chaco,  could  make  such  protection  

late,  given  the  immediate  application  of  Law  27,610”.194  Thus,  the  

application  of  the  measure  would  entail  the  suspension  of  the  

application  of  Law  27,610  throughout  the  territory  of  the  province  of  

Chaco  until  the  main  action  brought  by  Dellamea  is  resolved .

and  granting  of  precautionary  measures  in  judicial  proceedings  where  

the  National  State  is  a  party.193

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

195  Ibid.

194  Dellamea  Hilda  Beatriz  and  Others  V/Government  of  the  Province  of  
Chaco  and/or  Ministry  of  Public  Health  of  Chaco  and/or  Ministry  of  
Education,  Culture,  Science  and  Technology  of  Chaco  S/Precautionary  
Measure,  File  No.  511/21.

193  Available  at  http://servicios.infoleg.gob.ar/infolegInternet/ane-xos/
210000-214999/212680/norma.htm
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On  May  1,  2021,  the  Civil,  Commercial  and  Minority  Appeals  Court  of  

San  Juan  ruled  on  the  case  “SFAC/ TBNGS/ Cautelar”  and  upheld  the  

precautionary  measure  of  no  innovation  requested  by  the  partner  of  a  

pregnant  woman  claiming  to  be  the  father  of  the  unborn  child.  However,  

after  the  mother  appeared  in  the  file,  on  May  5  of  the  same  year  the  

decision  was  annulled  because  the  abortion  had  already  been  carried  

out  and  the  object  of  the  case  became  abstract.

At  the  federal  level,  the  Federal  Court  No.  4  of  Mar  del  Plata  granted  a  

precautionary  measure  and  ordered  the  suspension  of  the  application  of  

the  law.  Judge  Alfredo  López  held  that  the  regulations  endangered  the  

life,  dignity  and  rights  of  the  unborn  child  and  that,  therefore,  sufficient  

conditions  were  met  to  give  rise  to  the  precautionary  measure  with  

suspensive  effects.  This  measure,  unlike  the  previous  ones,  affected  all  

national  hospitals  in  the  country.  However,  a  few  days  later  the  Federal  

Court  of  Mar  del  Plata  revoked  the  sentence  in  harsh  terms.

Similarly,  in  March  2021,  Judge  María  Eugenia  Bona  declared  Law  

27,610  unconstitutional  in  the  Province  of  San  Luis.  This  decision  was  

appealed  and,  as  occurred  in  Chaco,  in  August  2021  it  was  overturned  

by  the  provincial  Court  of  Appeals.

hypothetical  or  eventual  damage,  since  it  depends  exclusively  on  the  

decision  of  the  women  and  pregnant  people,  involved  in  different  

situations  that  are  not  the  control  of  the  plaintiffs.196  Thus,  the  judges  

established  that  the  aforementioned  requirements  were  not  met  and  

revoked  the  established  measure.

The  judges  pointed  out  that  the  trial  judge  had  exceeded  his  powers  and  

revoked  the  measure.

Legal  abortion  in  the  courts
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196  Ibid.
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3.2.  Active  legitimacy  and  the  division  of  powers

98

197  Seri,  Hector  Adolfo  Respondent:  National  Executive  Branch  S/  Inc  
Appeal,  File  FMP  5045/2021/2.  (Incident  No.  2)

Most  of  the  judicial  decisions  regarding  the  lawsuits  filed  against  Law  

27,610  have  focused  on  discussions  related  to  active  legitimacy.

The  structure  of  the  Argentine  judicial  system  requires  a  specific  case  to  

access  judicial  control,  so  the  attention  of  the  judicial  bodies  has  focused  

on  demonstrating  the  legitimacy  to  file  amparos  and  constitutional  

actions.  It  is  important  to  highlight  that  the  discussions  on  the  active  

legitimacy  to  access  the  judicial  system  have  important  implications  for  

litigation  in  general,  beyond  the  defense  of  the  right  to  terminate  a  

pregnancy.

In  summary,  of  the  36  legal  actions  brought,  only  27  were  dealt  with  by  

the  various  courts  of  first  and  second  instance.  Within  these  27,  four  

courts  have  granted  the  precautionary  measures  and  managed  to  

suspend  the  application  of  the  law  for  extremely  limited  periods  of  time  in  

different  sectors  of  the  country.  However,  these  sentences  were  revoked  

by  higher  courts  that  have  understood  that  it  was  an  erroneous  application  

of  the  precautionary  measure  of  non-innovation  and  have  suspended  its  

application  without  fully  understanding  the  merits  of  the  matter.

gave  a  precautionary  measure  and  rejected  the  merits  of  the  claim,  

since  the  lack  of  active  legitimacy  and  of  “cause  or  controversy”  was  
manifest.197

Active  legitimacy  is  a  necessary  condition  for  certain  actors  to  be  able  to  

file  legal  actions.
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"special  interest"  in  the  process  or  that  the  alleged  grievances  affect  her  

in  a  "sufficiently  direct"  or  "substantial"  manner,  that  is,  that  they  possess  

"concreteness  and  immediacy"  enough  to  be  able  to  pursue  said  

process."200

Unlike  other  countries  in  the  Latin  American  region  that  have  the  judicial  

possibility  of  making  an  abstract  control  in  constitutional  matters,  in  

Argentina,  the  active  legitimation  is  conditioned  to  the  following  elements:  

i)  the  personal  and  direct  injury  or  damage;  ii)  the  determination  of  the  

aggrieved  person  that  requires  the  existence  of  a  personal,  particular  

and  concrete  order;  iii)  the  existence  of  a  legal  interest  that  is  established  

when  there  is  a  demonstrable  damage  to  a  legally  protected  asset.199  

Thus ,  in  the  Argentine  judicial  system  it  is  understood  that  the  active  

party  of  a  cause  must  demonstrate  the  existence  of  an  “in-

In  order  to  demonstrate  the  legitimacy  to  present  constitutional  actions  

and  amparos  against  Law  27.610,  different  conditions  have  been  used  

such  as  the  “collective  defense  of  children”,  membership  in  certain  

political  parties  or  religious  groups  and  organizations,  the  condition  of  

citizen,  that  of  elected  representative,  among  others,  to  justify  the  

existence  of  a  specific  legal  interest.  Along  these  lines,  some  of  the  

lawsuits  against  Law  27.610  have  used  the  possibility  of  representing  

rights  of  collective  incidence  in  the  amparo  established  in  the  article.

Legal  abortion  in  the  courts

2019.

200  CSJN  Rulings  342:1549,  “Publish  SA”,  dated  9-24-2019,  among  many  others.

199  conf.  Sala  III,  in  rebus:  “Carrió  Elisa  et  al.  v.  EN  –Law  26,080-  Council  of  the  
Judiciary-  Jury  of  Impeachment  s/  protection  law  16,986”  of  3/27/07;  “National  
Energy  Recovery  Movement  Guiding  v.  EN  –Law  23,696  –DTO.  1055  1212  and  
1589/89  s/  protection  law  16,986”,  of  9/13/07;  “Union  of  Users  and  Consumers  v.  
EN  –PEN-DTO.  847/99  and  another  s/  knowledge  process”;  of  2/7/08;  “Posse  
Francisco  Javier  María  c/  EN-  M  Public  Defender-  General  Defense  of  the  Nation  
s/  protection  law  16.986”,  dated  4/18/17,  among  others.

198  Rulings:  323:4098  SCJN  Rulings  342:1549,  “Publish  SA”,  dated  9-24-

99
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For  the  most  part,  judges  have  concluded  that  these  
conditions  do  not  meet  the  legal  requirements  for  admissibility  
and  that  invoking  a  collective  and  abstract  interest  is  not  
sufficient  to  meet  the  legal  requirements  for  active  legitimation  
in  a  judicial  amparo  process.  The  judicial  bodies  have  
determined  that  the  plaintiffs  failed  to  demonstrate  a  legitimate  
or  special  interest  or  harm  or  damage.

Article  43  of  the  Argentine  Constitution  establishes  that  “This  
action  may  be  brought  against  any  form  of  discrimination  and  
in  relation  to  the  rights  that  protect  the  environment,  
competition,  users  and  consumers,  as  well  as  the  rights  of  
collective  incidence  in  general,  by  the  affected  party,  the  
ombudsman  and  the  associations  that  promote  these  ends,  
registered  in  accordance  with  the  law,  which  will  determine  
the  requirements  and  forms  of  their  organization.”201

In  addition  to  Article  43  of  the  Constitution,  the  plaintiffs  have  
used  two  other  strategies.  On  the  one  hand,  as  explained  
above,  two  of  the  amparo  claims  have  used  the  presumption  
of  paternity  as  a  shortcut,  taking  advantage  of  the  possibility  
of  recognition  of  paternity  during  pregnancy  established  in  
Article  574  of  the  Civil  and  Commercial  Code.  On  the  other  
hand,  some  claims  have  taken  advantage  of  the  provisions  of  
Law  26.061  on  “Comprehensive  Protection  of  the  Rights  of  
Girls,  Boys  and  Adolescents”  which  in  its  Article  1  authorizes  
any  person  to  bring  legal  action  to  protect  the  defense  and  
rights  of  children.  At  this  point,  the  procedural  considerations  
bring  to  mind  the  substantive  discussion  on  the  interpretative  
reservation  made  by  the  Argentine  State  in  the  adoption  of  
the  Convention  on  the  Rights  of  the  Child  and  its  application  
to  “every  human  being  from  conception”  that  was  explained  
above.
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Machine Translated by Google



For  example,  the  physician  Gabriel  Pedro  Flores  Ciani  
invoked  his  profession  and  his  position  as  president  of  the  
civil  association  Amor  en  Acción  to  promote  an  injunction  
seeking  the  unconstitutionality  of  Law  27,610,  arguing  an  
irreparable  injury  to  the  life  of  those  who  are  “yet  to  be  
born.”  The  court  rejected  the  injunction  “in  limine”  after  
reviewing  the  constitutive  act  and  objectives  of  the  
association  and  concluding  that  “(…)  it  is  not  manifest  that  
the  plaintiff  association  has  as  its  precise  and  determined  
object  the  judicial  representation  of  the  unborn  or  medical  
professionals  (…).”203  Along  these  lines,  the  court  
disregarded  the  plaintiff’s  procedural  legitimacy,  stating  that  
although  the  latter  argued  the  representation  of  the  “unborn”  
and  health  professionals  within  the  framework  of  a  collective  
interest,  it  was  not  possible  to  prove  that  said  representation  
was  formalized  in  the  statutes,  nor  that  there  was  an  
accurate  or  demonstrable  representation.204

The  Court  has  clearly  seen  this  in  connection  with  Law  
27,610  and,  therefore,  has  rejected  the  claims  “in  limine”  
for  not  complying  with  the  procedural  rules.  In  the  case  of  
declaratory  actions  of  constitutionality,  the  judges  have  
ratified  that  in  order  to  rule  on  the  constitutional  validity  of  
a  certain  norm  under  the  Argentine  model  of  constitutional  
control,  it  is  necessary  to  clearly  demonstrate  “a  concrete,  
immediate  and  direct  burden  on  the  rights  whose  protection  
is  in  question.”202

Following  the  same  line,  in  a  legal  action  brought
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204  Ibid.
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203  Flores  Ciani,  Gabriel  Pedro  C/  En-M  Health  of  the  Nation  S/Amparo  
Law  16,986.

202  CCSJN  in  Abdurraman,  Matín  c/  Transporte  Línea  104  SA  s/  Accident  
law  9688”  judgment  of  05/05/09  cited  in  Pardal,  Silvana  Noemí  C/  Ministry  
of  Health  of  the  Province  of  Buenos  Aires  and  Another  S/Amparo  Law  
16,986,  File  No.  1063/2021  federal  court  of  Azul  2.
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For  its  part,  in  the  Province  of  Chaco,  the  Promoting  Board  of  
the  political  party  “NOS”  filed  a  declaratory  action  of  
constitutionality,  arguing  that  the  “right  to  life”  is  of  collective  
incidence  and  that  the  Law  should  be  suspended.  This  cause  
argued  that  the  party  has  legitimacy  to  present  the  action  
within  the  framework  of  its  political-social  mission  and  the  
alleged  violation  that  Law  27.610  would  be  causing  to  its  
political  ideals,  and  the  monitoring  that  the  parties  must  do  to  
the  acts  of  government.207  In  response,  the  Federal  Court  of  
Resistencia  understood  that  the  plaintiff  “(..)  not  only  does  not  
have  political  legal  status  to  allege  the  representation  that  he  
alludes  to,  but  also  does  not  have  active  legitimacy  because  
he  would  not  be  listed  among  those  legitimized  by  art.  43  of  
the  CN”  .208

By  the  lawyer  Silvia  Pardan  claiming  to  be  “a  lawyer  who  
practices  in  family  and  childhood  issues”  to  promote  an  action  
for  protection  against  Law  27.610,  the  Federal  Court  of  Azul  
also  rejected  it  “in  limine”  considering  that  “The  plaintiff  did  not  
motivate  the  aggression  of  any  third  generation  right,  or  of  
“collective  incidence”  as  labeled  in  Art.  43  CN.;  the  action  for  
protection  is  attributed  exclusively  to  the  person  affected  in  
any  of  those  interests  protected  constitutionally.”.205  The  
court  emphasized  that  in  Argentina  there  is  no  possibility  for  
citizens  to  make  direct  questions  about  the  constitutionality  of  
a  norm  “in  the  abstract”,  with  the  claim  that  the  decisions  of  
the  courts  have  effects  “erga  omnes”.206

The  court  then  stressed  that  political  parties  were  not
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206  Ibid.

208  Ibid.

207  Promoting  Board  of  the  Nos  Party  -  Chaco  District  C/  National  State  S/Declaratory  

Action  of  Unconstitutionality,  File  No.  76/2021.

205  Pardal,  Silvana  Noemí  C/  Ministry  of  Health  of  the  Province  of  Buenos  Aires  and  

Other  S/Amparo  Law  16,986,  File  No.  1063/2021  Federal  Court  of  Azul  2.
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"(…)  there  is  no  “case”  here,  in  the  terms  provided  for  by  Art.  116  CN.  

Since  the  Argentine  federal  system  does  not  provide  for  the  direct  

questioning,  by  a  citizen,  of  the  constitutionality  of  a  norm  “in  the  abstract”  

and  much  less,  with  “erga  omnes”  effect,  the  A  quo  should  therefore

having  noticed  the  notorious  fact  that  the  petitioner  lacks  sufficient  legal  

interest  for  a  federal  court  to  review  the  state  activity  that  he  intends  to  

commit.

ÿ

ÿ

He  also  reiterated  that  it  is  not  enough  to  justify  legitimacy  in  the  “general  

interest”,  since  a  “differentiated  harm”  or  injury  and  a  “particular,  direct  

and  concrete  interest”  must  always  be  proven.209

In  the  case  of  collective  appeals  by  persons  arguing  for  the  “defense  of  

children”  or  “those  yet  to  be  born,”  the  court  concluded  that:

In  the  Seri  case,  the  Federal  Court  of  Mar  del  Plata  also  reiterated  that,  

pursuant  to  Article  43  of  the  National  Constitution,  there  must  be  a  

specific  and  direct  grievance.

They  have  standing  to  file  this  type  of  action,  as  they  are  not  authorized  

to  file  class  actions  under  the  terms  of  Article  43  of  the  Constitution.

Additionally,  the  Chamber  ruled  out  that  the  “collective  defense  of  

children”  to  seek  the  suspension  of  Law  27,610  can  be  understood  as  a  

collective  protection.  Since  this  protection  does  not  seek  the  defense  of  

the  environment,  nor  the  rights  of  the  consumer  or  the  protection  of  the  

legality  of  the  social  heritage,  permitted  by  the  regulations  and  judicial  

instances  under  the  figure  of  the  Ombudsman.  In  this

promise,  since  it  is  clearly  not  enough  here  to  claim  any  way  of  “defending  

constitutional  legality.”210

Legal  abortion  in  the  courts
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210  Seri,  Hector  Adolfo  Respondent:  National  Executive  Branch  S/  Inc  
Appeal,  File  FMP  5045/2021/2.
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Similarly,  the  Federal  Court  of  Córdoba  revoked  the  first  instance  ruling  

that  had  rejected  in  limine  the  collective  protection  filed  by  the  

association  Portal  de  Belén,  considering  that  it  lacked  standing  to  act.  

The  Federal  Court  considered  that  in  the  case  homogeneous  individual  

interests  were  at  stake  and  that  the  NGO  should  be  recognized  standing  

to  act  to  represent  the  groups  of  unborn  and  unwanted  children;  that  of  

pregnant  girls  under  18  years  of  age,  and  that  of  women

In  this  sense,  the  Federal  Court  of  Mar  del  Plata  emphasized  that  the  

judiciary  cannot  consider  legal  actions  without  having  effectively  

demonstrated  the  existence  of  a  case  or  a  particular  interest  on  the  part  

of  the  plaintiffs.  In  particular,  when  a  precautionary  measure  is  

requested  and  granted  that  has  a  substantial  effect  on  the  legal  

system.211

The  Federal  Court  of  Salta  granted  an  appeal  against  a  judgment  that  

had  rejected  a  declaratory  action  of  unconstitutionality.  The  court  of  first  

instance  had  dismissed  the  suit  for  lack  of  “case  or  controversy”  and  

because  the  plaintiffs  lacked  active  legitimacy.  Faced  with  this,  the  Salta  

Court,  in  a  vote  of  2  to  1,  recognized  the  collective  legitimacy  of  a  group  

of  citizens  who  claimed  to  be  representing  “the  unborn.”  The  Federal  

Court  considered  that  citizens  could  indeed  represent  those  who  are  

“unborn,”  since  this  is  a  vulnerable  group,  with  special  protection  and  

protected  by  the  United  Nations  Convention  on  the  Rights  of  the  

Child.212
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212  Fiore  Viñuales,  Maria  Cristina  and  Others  vs.  Minister  of  Health  of  
the  Nation  S/  Merely  Declaratory  Action  of  Unconstitutionality”  File  No.  
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211  Ibid.
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Similarly,  in  May  2022,  the  Federal  Administrative  Litigation  Chamber  in  
Salta  admitted  a  third  Extraordinary  Federal  Appeal  filed  by  the  plaintiffs  

in  the  Kulanczynsky  case.  Although  the  previous  instances  had  considered  

the  absence  of  active  legitimacy,  the  Federal  Chamber  of  Salta  considered  

that  the  appeal  should  be  granted  for  study  by  the  Court  because  “(...)  

the  understanding  of  article  1  of  law  26.061  has  been  called  into  question,  

in  relation  to  the  provisions  of  article  4,  paragraph  1  of  the  IACHR  and  

article  175,  paragraph  23  of  the  National  Constitution.”214

In  this  way,  the  Chamber  brought  back  to  the  debate  the  protection  of  

the  rights  of  the  child  and  the  possibility  of  legally  representing  the  group  

of  “those  yet  to  be  born”.  Thus,  these  decisions  are  not  definitive  and  the  

SCJN  has  the  opportunity  to  rule  on  the  merits  of  the  active  legitimacy  in  

three  of  the  cases  initiated  against  the  Law.

Two  Extraordinary  Federal  Appeals  were  recently  admitted  against  the  

decisions  of  the  Federal  Court  of  Salta  in  the  Fiore  Viñuale  case  and  the  

Federal  Court  of  Córdoba  in  the  case  of  the  Portal  de  Belén  association.

adults  receiving  the  drug  Misoprostol.213

The  judicial  discussion  on  the  constitutionality  of  Law  27,610  has  also  

included  arguments  related  to  the  republican  character  and  the  structure  

of  the  separation  of  powers  in  Argentina.  In  this  context,  some  judicial  

bodies  have  suggested  that  analyzing  the  constitutionality  in  abstract  of  

Law  27,610  would  imply  a  violation  of  the  separation  of  powers,  since  

the  judicial  branch  would  be  assuming  responsibilities.

Legal  abortion  in  the  courts

214  Federal  Administrative  Litigation  Chamber  in  Salta,  Kulanczynsky,  María  Esther  and  

Others  C/  En  -  Executive  Branch  S/  Amparo  Law  16,986,  Extraordinary  Federal  Appeal,  

EXPTE  No.  1252/2021/CA1,  May  2022.

213  Asociación  Civil  Portal  De  Belón  v.  ENA  s/Amparo  Ley  16.986,  File  No.:  FCB  

291/2021/CA2),  appeal  filed,  07/05/2021,  judgment  of  October  12,  2021.
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215  Seri,  Hector  Adolfo  Respondent:  National  Executive  Branch  S/  Inc  
Appeal,  File  FMP  5045/2021/2.

This  point  was  addressed,  for  example,  by  the  Federal  Court  of  Mar  del  

Plata,  which  rejected  the  case  for  lack  of  a  case  and  legitimacy,  warning  

of  the  risk  that  judges  might  enter  into  abstract  controls  of  the  

constitutionality  of  norms  and  laws.  The  Court  stated  that  “(…)  the  

Judiciary  is  prohibited  from  becoming  an  omnipotent  censor  of  government  
acts,  based  exclusively  on  personal  assessments  or  opinions  of  a  

political  or  social  nature,  which  are  only  reserved  exclusively  for  those  

bodies  that  the  Magna  Carta  expressly  institutes  for  such  purposes.”

powers  outside  the  law  and  carrying  out  constitutional  control  without  a  

specific  cause  or  legitimate  interest.

However,  the  arguments  used  by  judges  in  the  areas  of  active  legitimacy  

and  separation  of  powers  pose  challenges  to  access  to  justice  and  the  

legitimacy  of  the  judiciary  to  analyze  controversies  raised  by  different  

social  sectors.  Although  in  the  specific  case  of  Argentina  it  is  necessary  

to  consider  the  elements  required  to  file  an  action  for  protection  or  

constitutionality  under  the  Constitution  and  jurisprudence,  this  analysis  

cannot  lead  to  questioning  judicial  legitimacy  or  defending  the  restriction  

on  access  to  justice.  It  is  important  to  critically  analyze  how  the  arguments  

developed  by  some  judicial  bodies  in  the  framework  of  the  lawsuits  

against  Law  27,610,  may  mean  a  risk  for  other  litigation  or  legal  strategies  

in  the  area  of  human  rights.  This,  including  those  litigation  that  have  been  

brought  forward  to  defend  the  right  to  abortion,  among  other  reproductive  

rights.  Thus,  discussions  on  active  legitimacy  and  the  separation  of  

powers  should  not  lose  sight  of  the  regional  panorama  in  which  power  is  

advocated.
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3.3.  Provincial  and  federal  jurisdiction

107

216  Dellamea  Hilda  Beatriz  and  Others  V/Government  of  the  Province  of  
Chaco  and/or  Ministry  of  Public  Health  of  Chaco  and/or  Ministry  of  
Education,  Culture,  Science  and  Technology  of  Chaco  S/Precautionary  
Measure,  File  No.  511/21.

Argentina  is  a  federal  country  and  has  a  federal  justice  
system,  which  has  jurisdiction  over  certain  matters  throughout  
the  country,  and  a  provincial  justice  system,  which  is  applied  
locally  in  each  jurisdiction.  Since  Law  27,610  was  passed  by  
the  National  Congress  and  does  not  require  provincial  
adherence  for  its  validity,  the  federal  jurisdiction  appears  to  be  
the  natural  place  to  process  any  judicial  challenges.  However,  
on  January  28,  2021,  just  days  after  it  came  into  force,  the  
Civil  and  Commercial  Court  No.  19  of  the  province  of  Chaco  
granted  a  precautionary  measure  and  ordered  the  suspension  
of  the  application  of  the  law  in  the  provincial  territory,  in  the  
Dellamea  process.  216

The  provincialization  of  the  challenges  against  Law  27.610  –  
that  is,  its  treatment  in  local  courts  in  proceedings  brought  
against  provincial  governments  –  has  been  based  mainly  on  
two  arguments.

hands.

access  to  justice  to  defend  reproductive  rights,  nor  the  
defense  of  access  to  justice  from  which  feminist  and  human  
rights  movements  also  benefit.

On  the  one  hand,  it  has  been  pointed  out  that  the  law  
regulates,  in  whole  or  in  part,  issues  that  are  within  the  
jurisdiction  of  the  province,  such  as  health  services  and  the  
organization  of  the  health  system.  On  the  other  hand,  
according  to  provincial  regulations,  some  local  governments  
have  obligations  that  would  prevent  the  application  of  the  law  
in  the  provincial  territory:  in  particular,  the  protection  of  the  right  to  life  from  the  beginning.

Legal  abortion  in  the  courts
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In  Dellamea,  for  example,  the  plaintiffs  argued  that  “through  its  constitution,  

the  province  of  Chaco  has  assumed  a  high  degree  of  protection  of  the  

right  to  life  from  conception,  obligating  itself  to  guarantee  the  full  enjoyment  

and  exercise  of  this  right  to  each  of  its  inhabitants”  (sic).  They  emphasized  

that  this  task  is  not  a  power  delegated  to  the  Nation,  that  it  is  a  provincial  

duty  and  that  the  protection  of  the  right  to  life  from  conception  contained  

in  the  “provincial  constitutional  complexes  as  a  declaration  of  political  

faith,  supposes  for  the  Federal  Government  an  unavoidable  limit  in  the  

possibilities  of  violating  them  without  offending  local  sovereignty.”  217  

The  trial  judge  accepted  the  plaintiffs’  argument  and  ordered  the  

precautionary  suspension  of  the  law  throughout  the  province.  After  this  
resolution  was  appealed,  the  precautionary  measure  was  revoked  in  

March  2021  by  the  First  Chamber  of  the  Civil  and  Commercial  Court  of  

Appeals.218  Meanwhile,  at  the  end  of  that  month,  the  substantive  action  

was  also  rejected  by  the  Civil  and  Commercial  Court  No.  13,  which  was  

responsible  for  hearing  the  appeal.219  In  both  cases,  the  rejections  were  

based  on  the  lack  of  active  legitimacy  of  the  plaintiffs  and  not  on  the  lack  

of  passive  legitimacy  of  the  provincial  government  or  the  need  for  the  

process  to  be  processed  in  the  federal  jurisdiction.

conception,  which  is  present  in  several  provincial  constitutions.
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219  Dellamea  Hilda  Beatriz  And  Others  V/Government  Of  The  Province  
Of  Chaco  And/Or  Ministry  Of  Public  Health  Of  Chaco  And/Or  Ministry  
Of  Education,  Culture,  Science  And  Technology  Of  Chaco  S/Precautionary  
Measure,  File  No.  511/21.  This  decision  was  confirmed  by  the  Chamber  
and  the  plaintiffs  did  not  appeal  to  the  Superior  Court  of  Justice.
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218  The  appeal  against  the  Court's  judgment  was  declared  abstract  due  
to  the  loss  of  validity  of  the  main  proceedings.  http://www.

217  Ibid.
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"(...)  the  province  has  assumed  a  priority  shield  of  protection  
in  defense  of  the  right  to  life  from  the  moment  of  conception,  
obliging  itself  to  guarantee  the  full  enjoyment  and  exercise  
of  the  same,  with  the  particularity  that,  in  matters  of  Health  
in  terms  of  its  legislation  and  administration,  it  has  
exclusively  reserved  this  power,  clearly  interfering  with  the  
norm  whose  unconstitutionality  is  proclaimed,  by  legalizing  
abortion  in  a  broad  manner."221

In  Tucumán,  for  example,  similar  arguments  were  raised  
in  the  lawsuit  that  started  the  Berarducci  process  (a  
provincial  legislator  who  sued  the  Province  of  Tucumán).220  
There  the  deputy  argued  that:

The  same  is  true  in  the  Audi  Falú  case,222  in  which  the  
head  of  the  gynecology  service  of  a  provincial  hospital  sued  
the  province  of  Tucumán.  To  justify  the  competence  of  the  
provincial  court,  the  plaintiff  transcribed  the  arguments  
presented  before  the  provincial  court  of  Chaco,  adapting  
them  to  the  province  of  Tucumán.223

Legal  abortion  in  the  courts

221  Ibid.

223  It  points  out  that  "in  matters  pertaining  to  the  Declaration  of  Rights  and  
Obligations,  which  were  not  delegated  to  the  national  government,  such  as  
the  commitment  to  the  Defense  of  life  from  conception,  the  competence  of  the  
Government  of  the  Province  of  Tucumán  arises  (...)  in  the  duty  to  ensure  
especially  that  people  enjoy  a  dignified  integrity  from  conception  with  the  due  
protection  of  the  State  to  their  psychophysical  integrity  (...)  assuming  and  
guaranteeing  to  the  inhabitants  of  the  provincial  territory,  the  full  exercise  of  
the  right  to  life  from  conception."

222  Audi  Falu  Martin  Alejandro  and  another  c/  Provincia  de  Tucumán  s/  Am-
paro,  Expte.  No.  17/21.

220  Berarducci  Walter  Fabian  c/  Provincia  de  Tucumán  and  another  s/  Ampa-
ro,  Expte.  No.  29/21.

109

In  this  regard,  see  Dellamea  Hilda  Beatriz  et  al.,  Expte.  No.  511/21  
(preliminary)  and  Dellamea  Hilda  Beatriz  et  al.,  Expte.  No.  510/21  (merits),  
which  explains  that  the  plaintiffs  “[r]efer  to  passive  legitimation,  saying  that  the  
Province  of  Chaco,  in  accordance  with  the  scope  of  Art.  15,  paragraph  1  of  
the  Provincial  Constitution,  has  assumed  a  high  degree  of  protection  of  the  
Right  to  Life  from  conception,  obligating  itself  to  guarantee  full
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"(…)  I  cannot  help  but  point  out  that,  given  that  the  legislative  powers  of  

the  National  Congress  are  currently  being  questioned,  on  a  substantive  

law,  applicable  throughout  the  territory,

In  the  province  of  Chubut,  there  were  also  attempts  to  challenge  Law  

27,610  before  the  provincial  courts.  There,  Carranza  Latrubesse  (an  

activist  lawyer  who  has  acted  as  amicus  curiae  in  other  cases,  such  as  

Seri  and  García  Elorrio)  filed  an  amparo  action  before  the  local  family  

court  arguing,  among  other  issues,  the  protection  of  life  from  conception  

guaranteed  by  the  provincial  Constitution.  In  this  regard,  he  explained  

that  the  defendant  is  “the  provincial  Executive  Branch,  as  obliged  to  apply  

the  national  laws  dictated  by  Congress,”  although  he  said  that  in  the  

case  of  Law  27,610  it  should  not  be  applied  because  it  is  contrary  to  the  

CN  and  the  local  Constitution.

The  Family  Advisor  was  given  the  role  in  the  process  and  ruled  that,  

since  the  effects  of  the  unconstitutionality  requested  would  cover  the  

entire  provincial  territory,  the  process  should  be  processed  before  the  

Provincial  Superior  Court  in  the  original  instance.  In  any  case,  she  noted  

that  the  actor  lacked  legitimacy  to  file  the  amparo  in  process.  The  

intervening  judge  rejected  the  amparo  “in  limine”  since,  she  declared,  

the  actor  lacked  procedural  legitimacy  and  there  was  no  judicial  case,  but  

rather  what  was  sought  was  an  abstract  control  of  constitutionality.  

Additionally,  the  judge  emphasized  that,  even  if  there  were  a  “case”  and  
active  legitimacy,  the  appropriate  jurisdiction  was  the  federal  or,  in  the  

last  instance,  the  Provincial  Superior  Court.  She  explained  that:
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enjoyment  and  exercise  by  each  of  its  inhabitants.  And  that  in  matters  
relating  to  declarations  of  rights  and  obligations,  they  were  not  delegated  
to  the  national  government,  such  as  the  commitment  to  the  defense  of  
life  from  conception,  from  which  arises  the  competence  of  the  
Government  of  the  Province  of  Chaco  together  with  the  Ministry  of  Public  
Health  in  the  duty  to  guarantee  the  full  exercise  of  the  right  to  life  from  conception.
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So  far,  the  process  has  not  delved  into  the  admissibility  of  the  provincial  

jurisdiction.  The  Chamber  (the  provincial  amparo  action  is  presented  

directly  to  the  Chamber)

rio  de  la  nacional,  and  regarding  which,  the  invitation  to  adhere  to  it  has  

not  been  left  to  the  provinces,  the  jurisdiction  for  the  judicial  debate,  if  

it  were  to  occur,  would  be  extraordinary,  federal.”  The  judge  also  said  

that  “even  if  it  were  understood  that  when  questioning  the  collision  of  a  

federal  norm  with  the  constitution  of  the  Province  of  Chubut  (art.  18.  1)  

there  would  be  ordinary  jurisdiction,  it  would  clearly  be  the  original  

jurisdiction  of  the  Superior  Court  (… )  This,  in  the  event  of  understanding  

that  there  was  a  'specific  case  of  an  interested  party',  regarding  which  I  

have  resolved  its  nonexistence.”.224

Meanwhile,  in  Córdoba,  the  leader  of  the  civil  association  Portal  de  

Belén,  Aurelio  García  Elorrio,  filed  a  provincial  amparo  action  on  his  

own  behalf  (at  the  same  time  that  the  civil  association  filed  one  in  the  

federal  court).  There  he  sued  the  provincial  Ministry  of  Health  for  the  

measures  taken  to  implement  Law  27.610.  In  order  to  establish  the  

jurisdiction  of  the  provincial  court,  he  explained  that  1)  the  province  

was  being  sued  for  its  own  actions  that  violated  fundamental  rights  (the  

concrete  implementation  of  the  law  in  its  territory,  to  the  detriment  of  

unborn  children),  2)  that  Law  27.610  violated  the  delimitation  of  

jurisdictions  between  the  Nation  and  the  Provinces  by  invading  the  

police  power  in  matters  of  health  and  3)  that  the  law  contains  norms  of  

“common  law”  that,  he  explained,  can  be  analyzed  and  declared  

unconstitutional  in  judicial  proceedings  in  ordinary  courts.225

Legal  abortion  in  the  courts

225  See  the  claim  that  started  the  file  entitled:  García  Elorrio,  Aurelio  Francisco  v.  Provincial  

Executive  Power  –  Amparo,  File  No.  9965185.

224  Carranza  Latrubesse,  Gustavo  v.  Province  of  Chubut  s/Action  for  Amparo,  File  No.  

153/2021,  considering  IV.
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In  rejecting  the  appeal  for  the  denial  of  the  precautionary  measure,  the  

TSJ  did  not  address  these  arguments  and  based  its  arguments  mainly  

on  the  fact  that  the  elements  of  the  precautionary  measures  were  not  

present.  In  any  case,  it  noted  that  the  Chamber  still  had  to  resolve  the  

exceptions  of  lack  of  active  legitimacy,  incompetence  and  lis  pendens.228

In  the  Fiore  Viñuales  case ,  where  the  Federal  Court  revoked  the  first  

instance  decision  that  had  denied  the  plaintiffs'  standing  to  stand,  the  

judge

As  a  final  matter,  it  is  worth  noting  that,  in  addition  to  “provincializing”  

through  the  use  of  local  courts  and  the  delimitation  of  provincial  

governments  as  defendants,  the  challenge  to  Law  27,610  can  also  be  

“territorialized”  in  the  federal  jurisdiction.

ra)  gave  way  to  the  process  without  analyzing  the  passive  legitimacy  and  

rejected  the  requested  precautionary  measure,  because  it  coincided  with  

the  main  argument.  Meanwhile,  when  the  provincial  government  issued  

the  report  required  by  provincial  law,  along  with  answering  the  claim,  it  

filed  the  exception  of  the  plaintiff's  lack  of  active  legitimacy,  but  said  

nothing  about  his  (lack  of)  passive  legitimacy.226  Three  organizations  

intervened  in  the  process  as  third  parties,  who  before  the  Chamber  raised  

as  exceptions  the  incompetence  of  the  provincial  court  and  the  lis  

pendens  (due  to  the  existence  of  the  process  initiated  by  Portal  de  Belén  

in  the  federal  court).227

Castellanos  agreed  with  this  decision,  but  with  “two  parties”

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

228  Judgment  of  the  Supreme  Court  of  the  Province  of  Córdoba,  August  26,  2021.

227  Written  by  the  Foundation  for  the  Development  of  Sustainable  Policies  (Fundeps),  the  Civil  

Association  for  the  Right  to  Decide  (Catholics  for  the  Right  to  Decide  –  CDD)  and  the  Public  

Interest  Litigation  Clinic  (CLIP),  “Produces  report  on  art.  8  Law  4,915  -  Opposes  Exceptions  –  

Answers  Complaint  -  Reserve  Formula  of  the  Federal  Case”.

226  Office  of  the  Executive  Branch  in  compliance  with  art.  8  of  provincial  law  4,915.
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Castellanos  argued  that,  although  the  contested  protocol  
was  dictated  by  the  National  Executive,  its  implementation  
is  in  the  hands  of  a  provincial  public  health  system,  
territorially  delimited,  subject  to  the  instructions  of  local  
authorities  and  provincial  resources.231  Although

229  Castellanos’  decision  is  subject  to  the  two  “particularities”  set  forth  in  

his  vote.  And  without  his  vote,  the  judgment  would  not  have  a  majority.  

230  Thus,  it  can  be  understood  that  this  “particularity”  would  be  implicit  in  

the  first  resolution,  which  revokes  the  decision  to  deny  active  legitimation  

to  the  plaintiffs,  while  the  second  “particularity”  is  expressed  in  the  second  

resolution,  when  it  orders  the  intervention  of  the  Defender.

Legal  abortion  in  the  courts

II)  TO  GIVE  INTERVENTION  in  the  first  instance  to  the  Defender  of  Minors  and  

Incapacitated  Persons  for  the  purposes  provided.  III)  TO  IMPOSE  the  costs  in  their  

order  (…)”.

231  “(…)  the  group  cannot  be  extended  beyond  the  limits  of  the  province,  
not  only  because  the  evidence  summarily  submitted  to  these  proceedings  
only  addresses  situations  that  occurred  in  that  limited  territory,  but  also  
because  the  challenged  protocol,  although  it  has  a  national  scope,  in  
reality  is  applied  by  a  public  health  system  that,  through  transfers,  
became  provincialized,  so  that  its  practical  explanation  has  been  subject,  
in  its  instrumentality,  to  the  administrative  decisions  of  local  authorities  
and  to  the  availability  of  budgetary  resources  of  provincial  treasuries  and  
of  the  effectors  registered  in  the  districts.”

230  Judges  Guillermo  F.  Elías  and  Alejandro  Augusto  Castellanos  voted  
to  accept  the  plaintiffs'  motion,  while  Judge  Mariana  Inés  Catalano  voted  
to  reject  the  appeal.

229  The  operative  part  of  the  judgment  states:  “Based  on  the  statements  
made  by  the  majority,  the  Court  RESOLVES:  I)  TO  ALLOW  the  appeal  
filed  by  the  plaintiff  and,  consequently,  REVOKE  the  judgment  of  April  
29,  2021,  insofar  as  it  denied  standing  to  the  plaintiffs.
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From  this  conclusion  it  could  be  concluded  that  it  is  necessary  for  both  

the  National  and  Provincial  States  to  be  sued  in  the  process  (one  as  the  

author  of  the  norm,  the  other  as  the  executor),  the  judge  omitted  any  

consideration  in  this  regard.  The  judge  also  explained  that  this  solution  

would  avoid  both  the  phenomenon  of  forum  shopping,  as  well  as  the  

authorities  having  to  litigate  in  remote  venues  and  the  judges  having  to  

issue  a  sentence  on  distant  realities  that  they  are  unaware  of.232  An  

extraordinary  federal  appeal  was  filed  against  this  resolution,  so  that  it  is  

not  final.

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation

232  “Specifically,  granting  the  federal  justice  of  a  district  the  possibility  of  
addressing  concerns  arising  from  the  performance  of  these  medical  
practices  in  other  jurisdictions  could  lead  not  only  to  inadmissible  “forum  
shopping”,  but  also  to  force  foreign  organizations  to  litigate  in  remote  
venues  and  place  judges  in  the  situation  of  having  to  understand  ignored  
realities,  in  addition  to  advancing  decisions  that  exceed  their  territorial  
jurisdiction,  eventually  affecting  criteria  corresponding  to  the  health  systems  
of  other  provinces.”  Federal  Court  of  Salta,  Chamber  II,  “Fiore”,  FSA  
4290/2020/CA2,  judgment  of  August  27,  2021,  vote  Dr.  Castellanos,  recital  
7.

red  state  schools.”  Federal  Court  of  Salta,  Chamber  II,  “Fiore”,  FSA  
4290/2020/CA2,  judgment  of  August  27,  2021,  vote  Dr.  Castellanos,  recital  
7.
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Law  27.610
4.1  Regarding  legal  proceedings  against  the

115

Although  the  litigation  strategy  against  Law  27,610  has  been  recurrent  

and  consistent  throughout  different  provinces  in  the  country,  almost  all  

the  claims  have  been  rejected  without  being  studied  in  depth,  because  

they  were  considered  not  to  comply  with  the  conditions  of  admissibility,  

lack  of  cause  and/or  lack  of  active  legitimacy.  Likewise,  those  that  have  

been  admitted  in  the  first  instance  have  been  later  rejected  or  discarded  

in  the  second  instance,  leaving  so  far  a  panorama  of  full  validity  and  

enforceability  of  the  law  throughout  the  country.

Throughout  this  document  we  have  outlined  the  reasons  why  both  the  

constitutional  and  conventional  lines  of  argument  have  serious  

deficiencies  and,

So  far,  the  courts  have  not  addressed  the  substance  of  the  arguments  

used  by  the  plaintiff  groups.  Since  attention  has  been  focused  mainly  on  

discussions  about  active  legitimacy,  it  is  not  clear  how  the  courts  will  

analyze  and  resolve  the  substantive  arguments  regarding  the  

unconstitutionality  and  unconventionality  of  voluntary  abortion  under  Law  
27,610.

Based  on  all  the  above,  it  is  necessary  to  review  some  conclusions  that  

arise  from  the  analysis  of  the  main  lines  of  argument  present  and  

reiterated  in  the  different  lawsuits  that  have  attempted  to  question  the  

constitutionality  of  Law  27,610,  as  well  as  the  judicial  decisions  that  have  

decided  them.

Conclusions  and  lessons  learned

Machine Translated by Google



4.2  On  the  most  common  arguments  and  narratives  in  
the  lawsuits

116

Although  most  of  the  challenges  are  directed  at  Law  27.610,  
it  is  worth  noting  that  regulations  such  as  protocols,  decrees  
and  technical  guides  aimed  at  ensuring  quality  of  health  care  
open  up  opportunities  for  judicialization  for  actors  who  oppose  
the  legalization  of  abortion,  as  has  been  the  experience  in  
Argentina.  This  risk  must  be  considered  and  mitigated  by  the  
authorities  when  regulating  access  to  abortion.

The  litigation  strategy  against  Law  27.610  has  been  
characterized  by  argumentative  tendencies  that  include  the  
defense  and  protection  of  the  life  of  the  fetus  or  of  the  group  
of  those  who  are  about  to  be  born.  The  plaintiff  groups  have  
focused  on  pointing  out  that  abortion  is  contrary  to  IHRL.  
From  a  critical  analysis,  it  is  necessary  to  reiterate  that  many  
of  these  arguments  are  due  to  mistaken  readings  of  the  scope  
of  international  instruments  and  their  authorized  interpretations.  
Likewise,  although  some  of  the  demands

There  are  currently  three  Extraordinary  Federal  Appeals  
pending  before  the  SCJN,  presented  by  the  State,  civil  
society  organizations  and  the  plaintiffs  in  the  cases  of  Fiore  
Viñuales  in  Salta,  Portal  de  Belén  in  Córdoba  and  Kulanczynsky  
in  Salta.  Since  these  are  cases  in  which  the  active  legitimacy  
and  representation  of  the  group  of  unborn  children  are  
discussed,  substantive  discussions  are  involved  in  relation  
to  the  beginning  of  life  and  the  legal  protection  of  life  in  
formation,  among  other  issues.  The  Supreme  Court  could  rule  
on  procedural  and  substantive  issues.

On  many  occasions,  they  are  inconsistent  with  current  
interpretations.

O'Neill  Institute,  Georgetown  University  •  Women  for  Women  Foundation
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Another  of  the  most  used  arguments  in  the  analyzed  
demands  has  to  do  with  the  protection  of  women  and  
pregnant  people,  emphasizing  the  health  of  women  who  
are  most  vulnerable.  However,  many  of  these  arguments  
end  up  questioning  women's  reproductive  autonomy  and  
promoting  messages  that  justify  their  instrumentalization.  
Similarly,  although  it  is  alleged  that  abortion  could  put  
women's  health  at  serious  risk,  this  text  showed  how  the  
sources  used  by  the  petitioners  are  not  updated  or  
supported  by  scientific  evidence.  Likewise,  although  the  
demands  suggest  the  instrumentalization  and  dismissal  of  
women  and  pregnant  people  and  allege  the  nonexistence  
of  a  right  to  abortion,  in  this  text  we  managed  to  show  that  
this  interpretation  is  completely  contrary  to  the  IHRL,  which  
has  emphasized  the  relationship  of  abortion  with  human  
rights  and  has  warned  about  the  risks  of  using  
criminalization.  This  tendency

They  have  insisted  on  comparing  abortion  with  the  figure  of  
“genocide”  and  discrimination  based  on  sex  and  disability.  
From  the  context  of  Argentina  it  is  clear  that  the  Law  has  
generated  opportunities  for  inclusion  for  people  with  
disabilities  and  has  avoided  making  references,  distinctions  
or  explicit  mentions  to  prenatal  diagnoses  or  additional  
deadlines  that  can  generate  contradictory  and  devaluing  
messages  for  people  with  disabilities.  Along  these  lines,  
some  demands  have  reiterated  the  argument  of  the  right  
to  paternity  of  the  “potential  father”  that  has  been  used  for  
several  years  in  other  countries  to  seek  to  oppose  specific  
abortions,  and  in  passing  question  the  constitutionality  of  
the  measure.  Although  both  in  Argentina  and  in  other  
countries  “the  right  of  the  potential  father”  has  been  
discarded,  this  line  of  argument  may  have  the  potential  to  
hinder  timely  access  to  abortion  services  and  therefore  
must  be  adequately  controlled  by  the  judiciary.
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Finally,  the  use  of  scientific  and  religious  sources  of  authority  is  common  

in  the  lawsuits.  After  analyzing  some  of  the  sources  of  authority  used  by  

the  plaintiffs,  it  is  possible  to  conclude  that  many  of  these  are  irrelevant  

in  the  judicial  arena  in  which  the  Law  is  discussed.  Although  many  of  

these  sources  are  presented  as  legally  relevant  sources  or  as  technical  

or  scientific  sources,  most  of  them  disguise  religious  and  moral  notions  

about  life.

Following  the  analysis  of  these  narratives,  it  is  urgent  to  continue  

monitoring  the  arguments  and  legal  actions  that  have  been  used  to  

challenge  the  right  to  abortion  at  the  regional  level  in  Latin  America  and  

other  places  in  the  world,  since  some  of  the  arguments  have  been  

replicated  in  different  places.  Based  on  this  monitoring,  it  is  possible  to  

continue  anticipating  argumentative  strategies  and  developing  ways  to  

rigorously  respond  to  arguments  that  may  imply  risks  for  the  defense  of  

abortion.  This  includes  the  need  to  reveal  some  of  the  fallacies,  the  

inappropriate  use  of  legal  references,  the  absence  of  scientific  evidence,  

the  use  of  religious  arguments  disguised  as  false  arguments,  and  the  

lack  of  legal  evidence  to  support  the  defense  of  abortion.

Some  of  the  demands  have  also  used  arguments  related  to  the  narrative  

of  the  imposition  of  abortion  in  the  provision  of  health  services  and  the  

impact  on  the  autonomy  of  the  institutions  providing  them  and  the  rights  

of  health  professionals.  At  this  point,  it  is  necessary  to  keep  in  mind  the  

advances  and  clarifications  provided  by  Law  27.610  regarding  the  

conscientious  objection  of  professionals  and  institutions,  as  well  as  the  

role  of  support  in  decision-making  related  to  abortion  that  health  

professionals  must  have,  avoiding  imposing  specific  visions  or  points  of  

view.

This  principle  has  also  been  adopted  by  recent  constitutional  

interpretations  in  Mexico  and  Colombia.
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Most  of  the  judges  who  have  studied  the  claims  against  Law  27.610  have  focused  

on  the  formal  requirements  for  admissibility  of  the  actions,  promoting  discussions  

about  active  legitimacy  and  the  division  of  powers.  Most  of  the  claims  filed  have  

sought  to  prove  the  representation  of  a  collective  interest  such  as  the  defense  of  

children  and  the  unborn  community,  through  organizations  with  related  purposes,  

membership  in  political  parties,  medical  professions,  among  others.  Faced  with  these  

allegations,  many  judicial  authorities  have  responded  by  rejecting  the  claims  “in  

limine”  and  questioning  those  who  claim  to  have  legitimacy  to  challenge  the  law,  

framing  themselves  within  the  existing  constitutional  precedent  on  this  issue.

legal  arguments  and  the  contradictions  that  arise  in  some  of  the  claims  analyzed  in  

this  document.

However,  recent  rulings  by  the  Federal  Court  of  Salta,  the  Federal  Court  of  Appeals  

of  Córdoba  and  the  Federal  Administrative  Litigation  Court  have  shown  different  

interpretations  and  have  recognized  the  legitimacy  of  acting  against  Law  27.610.  In  

the  case  of  Salta  regarding  the  Fiore  case,  the  Court  recognized  the  power  of  third  

parties  to  represent  “those  who  are  yet  to  be  born.”  For  its  part,  the  Córdoba  Court  

recognized  that  the  Portal  de  Belén  association  had  the  legitimacy  to  represent  the  

collective  rights  of  “those  who  are  yet  to  be  born,”  women,  girls  and  adolescents.  

Although  none  of  these  decisions  is  definitive,  these  decisions  recognize  the  right  of  

a  group  of  “unborn,”  raising  debates  of
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4.3  On  the  arguments  of  active  legitimacy  
and  division  of  powers  present  in  the  rulings
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4.4  Further  reflections  on  the  litigation  against
of  Law  27.610

120

The  lawsuits  against  Law  27,610  challenge  government  authorities,  who  

are  the  defendants,  to  articulate  their  defenses  with  feminisms,  who  

historically  developed  and  provided  arguments  for  litigation  in  previous  

decades,  when  attempts  were  made  to  reverse  emergency  hormonal  

contraception,  the  implementation  of  the  sexual  health  program  or  access  

to  abortion  for  reasons,  among  other  sexual  and  reproductive  rights.

The  women's  and  human  rights  movements  that  achieved  legal  

recognition  of  abortion  must  continue  working  on  the  construction  and  

refinement  of  legal,  scientific  and  bioethical  arguments  in  order  not  to  

decline  in  the  defense  of  women's  reproductive  autonomy.

In  any  case,  it  is  important  to  consider  that  the  consolidation  of  restrictive  

jurisprudential  definitions  on  the  active  legitimacy  to  promote  collective  

processes  under  article  43  of  the  CN,  could  have  negative  implications  

for  strategic  litigation  in  general,  beyond  the  defense  of  the  right  to  

terminate  a  pregnancy.  Thus,  it  is  necessary  to  reflect  on  the  coherence  

that  strategies  for  the  defense  of  reproductive  rights  should  have,  to  avoid  

affecting  the  access  to  justice  of  other  groups  or  strategic  litigation  in  

matters  of  human  rights.

background  on  the  beginning  of  life.

This  task  also  involves  the  possibility  of  delegitimizing  and  challenging  the  

inaccuracies  and  inconsistencies  in  the  arguments  used  by  movements  

that  have  traditionally  opposed  abortion.
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